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8  CASKS   IN   MICHAELMAS  TBRM» 

1890.        limitation  is  held  to  be  Toid,  and  iacapabie  of  Ukiog  effect 

IS 

Mr.    Seijt.    Boianquei,  contrd. — ^The  plamtiff  George 
Evans  Bruce^  took  only  an  estate  for  life  under  the  terms 
contained  in  the  codicil  in  question.     Although   the  word 
estate  maj  carry  a  fee,  or  issue  may  have  the  same  effect  in 
a  will  as  the  word  heirs,  still,  the    intention  must  prevails 
There  may  be  a  particular  and  general  intention,  and  if  they 
cannot  both  stand   together,  the  former  must  give  way  to 
the  latter,  but  both  have  been  frequently  sacrificed,  in  en- 
deavouring to  preserve  the  general  at  the  expence  of  the 
particular  intent, — and  the   rule  as  to  such   general  intent 
cannot  be  carried  further  than  it  has  already  been.    In  Pier^ 
son  V.  Fickers  (a),  (because  intention  could  not  be  effectuated 
by  any  other  means,)  Lord  EUenboraugh  said,  ''  It  is  very 
doubtful  in  all  these  cases,  whether  we  do  not  act  contrary 
to  the  real  intention  of  the  testator  in  giving  more  than  a 
life  estate  to  the   6rBt  taker."      In  Git^er,  d.  Wkite  v. 
White  (&),  Lord  Chief  Justice  Willes,  in  delivering  hb  opi« 
nion,  quotes  the  words  of  Mr.  Justice  Reynolds,  in  Law  v. 
Davies  (c),  who  said,  ''Shall  not  a  man  be  allowed  to  speak 
Ills  own  mind  in  a  will  ?    Surely  a  man  ought  to  be  allowed 
to  do  so,  and  yet,  if  we  consider  how  miserably  some  wills 
have  been  tortured,  we  may  fairly  say  that  this  is  a  privilege 
not  always  allowed  to  testators.**    Here,  the  words  in  the 
codicil,  at  the  utmost,  give  the  plamtiff  only  an  estate-tail  by 
.implication,   for  there  are   none  which  extend  the   estate 
to  hn  issue.    If  there  were  no  words  of  restraint,  he  might 
have  taken  an  estate-tail,  not  however  by  the  force  of  the 
terms  in  the  codicil,  but  by  the  expression  of  intent    Al- 
though such  estate  for  life  might  be  given  in  terms,  as  in  Ko- 
binson  v.  Robinson  {d),   where  it  was  held,  that  an  estate- 

(a)  5  East,  553.  (6)  WUlea,  351. (c)  Fitxg.  IIS.- 

(^)  1  Burr.  38.  . 


IN  THE  PIRCT  TBAR  OF  OBO.  IV.  0 

tail  pasaed  bj  impIioatioD,  atill,  such  estate  must  always  be       isfio. 


implied  ex  ntcemtfUM^  as  was  there  expressed  in  the  cer» 

tificate,  and  cannot  b^  inconsistent  with,  or  contradictory  to  «. 

the  general  iatent  of  the  testator.    So,  in  Lcu^l&f  ▼.  Bald^  BAiaauDos. 

mn  (a),  it  was  decided,  that  where  such  intent  cannot  be 

effected  without  giving  the  devuee  an  estate-tail,  such  ^L 

coustniGtion  must  be  put  on  the  devise.    There,  the  devise  (^ 

was  U>  A.  for  life,  without  waste,  with  a  power  for  him 

to  makfi  a  jointure,  reoMinder  to  his  first,  second,  and  so  to 

his  sisth  son  (and  po  further);  after  which  followed  the 

words,  if  A.  should  die  ivithout  issue  male  of  his  body,  then 

to  jB.  in  fee ;  ai|d  it  was  resolved,  that  there  being  no  li- 

nutation  beyond  the  sixth  son,  and  for  that  there  might  be  a 

seventh^  who  was  not  intended  to  be  excluded ;  therefore, 

to  let  in  the  seventh  and  subse^juent  sons  to  take  (but  still 

to  take  as  issue  and  hebrs  of  the  body  of  ^5  in  tail  by  descent 

and  not  by  purchase),  the  Court  held  that  the  words ''  in  case 

A.  should  die  without  issue  male  of  his  body,"  did,  in  a  will^ 

make  an  estate-tail.    StUl,  no  such  neces^ty  exists  in  the 

present  case,»  for,  independently  of  the  express  words,  it  ia 

manifest  that  the  testator  only  meant  his  mphews  to  take  an 

estate  for  life,  for  he  explained  his  intent  to  be  to  restrajo 

them  from  committing  waste.    This,  therefpre,  is  not  like 

the  common  cases  where  t^umcies  ar«  created  without  im^ 

peacbmeut;  bwdes,  the.nephews  were  not  to  hfivie  the  benefit 

of  the  inheritMice,  and  they  therefore  oply  took  estates  for  life. 

It  va9  further  provi;)efl,  that  '"^such  of  them  as  married  might 

make  reasonable  settlements  on  their  wives,  and  dispose  of  their 

respective  estates  to  and  among  the  issue  of  sach  marriages, 

af  they  should  think  proper  to  appoint."    The  issue  of  such 

mairiages  were  not  to  take  as  heirs,  but  distributively,  ac« 

cording  to  the  disposition  .  of  their  parents.    If  either  one  of 

the  nephews,  even    if  he  remained    unmarried,  could  be 

deemed  to  take  an  estate-tail,  he  might,  by  suffering  a  re* 

(«)  1  Peere  Wnu.  759,  0.  S.  C.  i  £q.  Cas.  Abr.  185,  pi.  «9. 


lO  CASUS  IK  IttlCffAKUlAS  TiaiM; 

1896.        Mfery,  defeM  tKe  subsequent  dispositions  to  the  fotiire  grind 
^^^       nephews,  which  wns  dearly  not  the  intention  of  the  teslstor. 
«.  In  Moe,  d.  Dodton  v.  Grew  (a),  Lord  Chief  Justice  Wibnat 

said,  <<tbat  the  wiord  tuue  in  a  will,  is  either  a  woid  of 
^chase  or  of  limitation,  as  will  best  effectoate  the  in* 
fentiott  of  tlie  testator  •**  It  is  only  where  the  word  imue 
trniy  be  used  in  a  neutral  sense,  tfiat  it  gives  an  eSlate-tail, 
lor  if  it  be  clear  that  it  can  be  intended  as  a  word  of  pur- 
thase,  it  cannot  do  so,  and  the  provisionB  made  for  the 
'^nxA  nephews  of  the  testator,  shew  that  with  respect  to 
Mtem  at  least,  it  was  uaed  in  the  latter  sense*  In  Hockley 
V.  Matobeyib),  where  a  testator  gave  several  parts  of  his 
freieiiold,  and  a  future  purchase  of  freehold  with  part  of 
hi^  personal,  and  all  his  leasehold  estates  to  his  wife  for 
ii6s,  then  to  his  son  and  his  issue  lawfully  begotten,  or  to 
be  begotten,  to  be  <fivided  attibiig  them  as  he  should  think 
tit,  and  in  case  he  should  die  without  issue,  then  over* 
lioid  Thurhw  said  (c)\  **  the  limitation  to  the  son  and  bis 
isstie  would  be  an  ^state^tatl,  and  perhaps  the  «ptest  way  of 
describing  an -estate-tail  according  to  the  statute;  but  it  is 
elear,  *he  did  noi;  intend  it  to  go  to  them  as  heirs  in  tail,  for 
he  meant  they  shontd  lake  distributifeiy,  -and  aocoidiiig 
to  proportions  to  be  fixed  by  the  Son;  and  that  it  has  beei^ 
often  decided,  that  Where  there  b  a  gift  in  that  way,  the 
{Ntfttes  must  take  as  piirchasers,  for  there  is  no  other  way 
for  them  to  take.^  The  case  of  Doe,  d.  Wright  v.  Jetson  (d) 
h  expressly  in  point,  and  must  govern  the  present.  There, 
the  devisor  devised  to  A.  one  of  the  sons  of  his  sister,  before 
marriage,  for  his  life,  and  from  and  after  his  decease  to  the 
heirs  of  the  body  of  v^.  lawfully  issuing,  in  such  shares  ns 
he  should  by  deed  or  will  appoint,  and  for  want  of  such 
appointment,  So  the  heira  of  the  body  of  A.  lawfully  issmng> 
share  and  share  alike,  as  tenants  in  common,  and  if  but  one 
child,  the  whole  to  such  child,  and  for  want  of  sudi  issue. 


(a)  «  Wils.  323 (6)  1  Vcs.  Jan.  143.  (c)  Id.  149.- 

{d)  5  Mau.  &  Selw.  95. 
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to  demor'tTight  bears  fiir  mmt  ;  Mil  itrwnheUa  that  A.  and        1^. 

bis  cfaildren  jnlio  urtre  iborn  after  the  duath  oi  the  deviaor.         ^^^ 

Brucb 
look:  only  estates  for  life ;  md  Lord  EHmborouglh,  m  de-  «. 

U^tmg  his  jbdlpnent^  IWly  comneiiltfal  on  the  effect  of  the  ^^'"***">««^ 

worda^'  hairs  of  the  body/'  as  lo  wh^thter  ihey  tuyere  to  ht 

aBdentbod  iii  thehrordimfry  sense,  as  invperting  «^  edtatie-lailj 

or  as  deookiog  ehildren  to  Mke  by  pttichase> — 4nd  Mr.  Jos^ 

t&ce  B*y%  said  (a),  5'I  agriae^  that  where  there  is  a  liaiitatioii 

to  the  heiKs  of  the  ibody  of  a  person  Who*  has  an  testate  for 

life  gi:vba  bim  iff  fbe  sskme  ^I^  ^  heirs  of  the  *body"  are 

primA  facie  words  bf  dimitatioa,  and  enlar^  the  prior  estate, 

smI  tbatan  orfleir  to<:aaie  to  a  contrary  conclusion,  it  most  be 

seen  ^laMy^  'that  the^  testator  used  these  words  in  a  difibrent 

satse*    But  if  it  is  'ptaihly  seen,  that  the  lestMor  used  tfaeiii 

in  a  different  seose^  llibn,  w«  are  no)  atJiherty  to  (reat.then) 

as  words  of  limitation.     The  words  <<  heirs  of  the  body/' 

if  used  as  words:  of  liniitation>  give  no  new^nt^est-  to  the 

heirs  of  the  body,  'nor  tnaUe  them  pnrCht»Srsv  but  laferely 

enlarge  the  sncestor's  estate, ginng  him  an  estate'descendabie 

in  a  particular  w^,^  and  then,  after  conmieiittag  on  the 

daase  which  contaiiied    the   power    of   appointment,  he 

added  (&),  **  that  tb6se  words  cannofer  be  taken  in  the 

senie  iti  which  ifaey  are  commonly  taken,'  that  is,  to  enlarge 

tfa^  estate  of  the  ancestor ;  but  they  anust  be  understood  as 

giving  a  new  and  dfstiMct  estate  to  the  ofcgeots  of  that  power 

as  porchasars."    According  to  the  decision  in  that  cssfe,  the 

word  ''issue*'  must  bebe^econslhied  in  the  first,  as  by  the  de- 

irisor  himself  in  the  latter  part  of  the  codicil,  viz,  that  the  issue 

most  tektt  distributiviely  as  pufchasere.    The  necessity,  diat  an 

estais-t^il  must  be  created  in  the  first  taker,  dol^s  not  arise 

where  he  has  a  power  to  distribute  among  his  children ;  for  the 

power  of  making  a  jointare  is  altogether  distinct  from  that  of 

a  parent,  who  is  empoweitd  to  tnake  a  distribution   among 

his  fisue;  for  benii^ht  appoint  in   fee,  and  if  heoiuit  to 

(a)  5  Mau:  &  Mw.  99. (Jb)  Id.  100. 
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1830.  tnake  any  ftppobtmen^  die  Court  of  Chancery  voold  coin 
^^^  9ider  il  as  a  trust,  and  direct  accordingly;  Brown  ▼• 
BAivaainGB.  ^'®J*^^)'  Although  it  may  be  contended,  that  the  general 
intention  of  the  testator  may  be  effectuated  by  giving  the 
plaintiff  an  estate-tail,  still,  it  does  not  fall  within  the  rule 
that  a  particular  intent  shall  not  take  effect  where  it  is  in- 
consistent with  snch  general  intent.  Tlat  rule  has  already 
been  carried  to  great  lengths,  and  oug^t  not  to  be  extended. 
The  grounds  on  which  the  Court  decided  in  Robinson  ▼• 
Mobiman,  were  given  after  the  certificate  was  sent,  but  that 
case  was  not  intended  to  infringe  on  that  of  Baekhome  v. 
Wells  {b),  and  other  previous  decisions, — and  there  is  no  an* 
thority  to  warrant  the  construction  contended  for  by  the 
plaintiff,  to  militate  against  the  declared  intention  of  the  tee- 
tator,  viz*  to  give  his  nephews  estates  for  life  only.  • 

Mr.  Serjt.  Lowes  in  reply.-r-The  power  of  appointment 
given  by  the  testator  to  his  nephews  in  the  codicil,  does  not 
render  them  competent  to  give  an  estate  in  fee  to  their  issuer 
it  merely  empowers  them  to  make  a  setdement  of  their  respee* 
tive  estates,  with  a  bare  power  of  appointment  to  their  issue* 
They  could,  therefore,  only  settle  such  an  interest  as  they 
themselves  had.  It  has  been  said,  that  the  general  intent  of 
the  testator  would  be  effectuated  by  giving  his  nephews  estates 
for  life  only,  but  he  devised  to  them  in  succession,  and  their 
issue;  it  is  clear,  therrfore,  that  he  meant  to  provide  for 
such  issue.  If  the  first  part  of  the  codicil  be  restrained  by 
the  subsequent  clause,  it  will  altogether  defeat  the  intention 
of  the  testator,  to  provide  for  the  issue  of  his  nephews. 
The  power  of  appointment  is  equally  consistent,  by  giving 
them  an  estate-tail  as  for  life.  The  case  of  Doe,  d.  Wrighi 
V.  Jesson  is  mainly  distinguishable  from  the  present,  as  there 
the  devise  was  immediate  to  the  nephew  and  his  heirs,  and 
the  devisor  did  not  profess  to  give  the  whole  estate  to  the 

(a)  4  Ves.  708.  S.  C.  5  Ves.  495>  (6)  1  £q.  Cas.  Ab.  184,  pi.  S7. 
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devisee  ip  the  first  iaatancei  but  only  no  estate  for  life,  and  1820. 
his  issue  were  only  to  take  in  such  shares  as  be,  by  deed  ^^^^ 
or  will  should  appoint.     If,   therefore,  he  had  made  no  v. 

appointment,  the  devise  would  be  necessarily  inoperative  as 
to  such  issue,  as  the  quantity  of  estate  they  would  be  en- 
titled to  take,  depended  entirely  on  the  nature  of  such  ap- 
pointment. Here,  however,  it  is  quite  the  reverse,  and  if 
the  plamtiff  can  be  deemed  to  be  only  entitled  to  a  life  estate, 
it  will  be  not  only  inconsistent  with  the  intent  of  the  testator, 
but  repugnant  to  the  terms  of  the  whole  of  the  codicil^ 
under  which,  he  at  all  events,  took  an  estate-tail. 

Cur.  adv.  vult  (a) 

The  follovnng  certificate  was  afterwards  sent  to  th«  Vice- 
Chancellor : — 

This  case  has  been  argued  before  us  by  Counsel,  we 
have  considered  it,  and  are  of  opinion,  diat  the  plaintiff 
George  Evans  Bruce,  took  an  estate  for  his  life  only  in  the 
estate  in  question  in  this  cause. 

R.  Dallas. 
J.  A.  Park. 

J.   BuaROUGH. 

J.  Richardson. 

(■)  Mr.Serjt.  Lent  took  notes  for  the  plaintiff,  and  Mr.  Serjt  VoMg^lum 
for  tiie  defendant,  bnt  the  Coort  observed,  that  they  did  not  reqaire  a 
second  argnmeDt. 
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lew. 

Lamb  v.  Newcombe. 

Tuesday, 

Nov.  7.  Same  tj.  Edwabds. 

An  affidavit  ThBt  defei^da^t  Hewcomht  wa?  holdeo  to  bail  on  an  afli- 

by^the  p^i^'^  davit  sworn  by  tbe  plaibtiff;  vduch  tteted,  that  the  fbraiep 

thatSt'd!?-  ^^  indebted  to  Uie  latter  in  the  aum  of  400/.,  aa  indorsee 

fendant  was  of  SIX  Several  bills  of  exchange,  four  of  the  said  bills  for 

him  in  a  cer-  ^/-  each,  drawn  b;  one  Wi  Oidham,  upon,  and  acceptec^ 

SdoJ^cSf  ^y  *®  defendant,  payable  to  the  order  of  the  said  JV.  Old- 

bills  of  ex-  Jfain  at  a  certam  day  now  past,  and  indorsed  to  the  plaintiff; 

by  E.  F.  opon  and  tlie  two  other  of  the  said  bills  for  the  sum  of  100/. 

^  the?<ffeii-  ^^^»  drawn  by  James  Oldham  and  Co.  upon,  and  accepted 

to"he  oSlr**  ^y  *®    *^^  defendant,  payable   to    the   order  of  the  said 

of  the  said  James  Oldham  and  Co.  at  a  certain  day  now  past,  and  in-^ 

thenpamed,  dorsed  to  the  plaintiff. — ^The  affidavit  on  which  the  defen- 

"tiiepliiStiff,  ^^"^  Edwards  was  arrested,  stated,  that  he  was  indebted 

Issnfficient,      to  the  plaintiff  in  tbe  sum  of  36/.,  as  indorsee  of  a  certain 

iivithont  fur-  .  , 

tber  shewing     bill  pf  exchange,  drawn   by  James  Oldham  and  Co.  upon, 

between  the      ^^  accepted  by  the  defendant,  payable  to  the  order  of  the 
Sefen^Tnt."^     said  James  Oldham  and  Co.  at  a  certain  day  now  past. 
So  an  affidavit 

the  defendant       Mr.  Seijt.  Toddt/  now  applied  for  a  rule  »ist,  that  the 
to^iT  plaintiff  bail-bonds  which  had  been  given  in  these  causes,  might  be 

in  a  certain       delivered  up  to  be  cancelled,  and  the  defendants  discharged, 
samasindor.  ,  ,       •  . 

see  of  a  bill      on  entenng  a  common  appearance,  on  the  grounds,  that  both 

E^F^npon       ^^^  affidavits  were  defective,  in  not  having  disclosed  the 

f"^  •^"Pj®^    character  in  which  the  plaintiff  was  entitled  to  sue  on  the 

by  the  defen-       ... 

dant,  payable   bills  in  question,  and   that  it  should  have  been  stated  thai 

£.F.  ataday   ^e    bills  were    indorsed  by  the    payees  to    the  plaintiff, 

eqnalir^^^^^        which  did  not  clearly  appear  m  the  first  affidavit,  and  in  the 

cient  and        •  second  was  omitted  altogether  {a).    He  admitted,  that  tbe 
certain. 

(a)  See  Tidd*8  Practical  Forms,  4th  edit.  96. 
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case  of  BradJutw  v.  Saddington  (a),  appeared  to  render  1820» 
such  statement  unnecessary,  but  that  in  the  subsequent  case  /][^ 
of  Perkes  v.  Severn  {b),  it  was  held,  that  an  affidavit  stating  v. 

the  defendant  to  be  indebted  to  the  plaintiff  as  the  acceptor 
of  a  bill  of  exchange,  was  too  general,  and  insufficient* 
The  distinction  to  be  drawn  between  tfab  case  and  that  of 
Bradihaw  v.  Saddingion  u,  that  in  the  latter,  it  did  not 
appear  that  the  plaintiff  was  the  payee ;  but  here  it  is  swom,^ 
that  the  bills  were  payable  to  the  order  of  Oldham  and  Cp. 
and  it  should  have  been  further  stated,  that  they  were 
indorsed  by  them  to  the  plaintiff;  his  having  merely 
sworn  th^t  a  certain  sum  was  du^  to  him  on  a  bill  of  ex-* 
change,  u  not  sufficient,  and  therefore  the  title  of  the 
plaintiff  to  sue  as  indorsee  of  the  bills  in  question,  should 
have  been  correctly  set  out  in  the  affidavits — but 

Mr.  Justice  Park  and  Mr.  Justice  Richardson,  the 
only  Judges  in  Court,  held  the  above  affidavits  to  be  suffi- 
cient, and  stated,  that  although  it  was  now  necessary  to 
all^e,  that  bills  of  exchange  on  which  a  defendant  may  be 
arrested,  are  unpaid  at  the  time  of  the  arrest,  still,  that  it 
was  not  incumbent  on  the  party  to  state  the  character  in 
which  the  plaintiff  b  entitled  to  sue  on  them,  and  that  the 
want  of  such  description  would  not  vitiate  the  affidavits. 

Rule  refused  (c). 
(c)  7  East,  94.  (6)  U.  194.  (c)  And  see  IT^rwuUy  v.  dftfcvy. 
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Wednesday,  Davbnpokt  and  Others,  Assignees  of  Hawkins, 

Nov*  8.  n  Bankrupt,  v.  Carter  and  Another. 

debted  to^.  ^^^^  ^"*  ^  action  of  aasimptit  for  money  bad  and  re- 

aad  Co.,  who  eeived.     The  declaration  contained    the  common    money 

rnpti,  depo.  Counts.    Plea,  General  Issue. 

^S^^n'ote  At  the  trial  of  the  cause  before  Mr.  Baron  Graham,  at 

with  the  de-  ihe  last  Assizes  at  Winchester,  it  appeared  that  Hawkins 

their  aatig-  had  committed  a  secret  act  of  bankruptcy  in  May,  1818,  and 

|SS^!i^s  that  a  commission  was  issued  against  him  in  ilfoy,  1819 ; 

El^Q^tT/^  that  he  was  indebted  to  Minchin  and  Co.  in   the  sum  of 

debt  doe  from  203L  4s.  lOd.  acainst  whom  8  commission  of  bankruptcy 

him  to  B,  and 

Co.  on  which  was  issued  on  the    10th  of  November,   1818,  and  under 

gi^op7the  ^hich    the    defendants  were     appointed    assignees; — that 

^23"i?^"  flflipArt/ts,   on   being  applied   to,   deposited  with  them,  as 

waa  anpersed-  such  assignees,  a  promissory  note  for  200/.,  given  by  a  third* 

therittaedr  f^"^^^    to    him,   and  in    the    month    of  January,  1819» 

the^defe^dTi^ts  ^^  P^***    *®""   *®  ^^^^  '""^   ^^  ^^^'*   ^*   ^^*  ^^^  ^" 

were  re-ap-  receiving  it,  delivered  up  to  him  such  promissory  note ;— 

—    Foar  that  the  defendants  were  not  aware  that  Hawkins  had  com- 


^  made  the*  ^^^^^  ^^  ^^  ^^  bankruptcy,  or  was  in  insolvent  circum- 
SSem^heb^       Stances  at  the  time  the  payment  was  made  to  them; — ^that 


ebankrnpt  the  commission  which  had  issued  against  JIf tiicAtn  and  Co.  was 
of  bankruptcy  superseded  in  August,  1819>  on  the  ground  of  a  concerted 
comnUn^  by    ^^*  ^^  bankruptcy,  but  another  commission  was  issued  against 

him  :~Held,     them  in  the  month  of  September  following,  when  the  defen- 
in  an  action        ,  .  .....  '  .      . 

for  mone^  had  dants  were  agam  appointed  their  assignees.    Between  the  time 

broai^Tby  '    ^^  superseding  the  first  commission  against  Minchin  and  Co. 
his  at signeet 
against  the  de- 
fendants in  their  own  right,  between  the  superseding  the  first  commission,  and 
issuing  the  second,  that  they  were  not  entitled  to  recover  the  payment  made  to 
the  latter  by  A,^  being  protected  by  the  46  Geo.  3.  c.  135.  s.  1,  as  the  subsequent 
commission  revested   those  rights  in  the  defendants  which  they  believed  to 
exist  when  the  payment  was  made,  and  as  sncli  payment,  if  made  to  B.  and 
Co»,  cottid  not  have  been  disturbed,  if  they  had  remained  solvent. 


Cartbm. 
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aiad  the  re-appointmeiit  of  the  defendants  as  tlieir  assignees        10^0. 
tinder  the  second,  the  plaintiffs^  as  assignees  of  Hawkins,         ^^T*'  * 
demanded  the  above  sum  paid  by  him  to  them,  and  which      ^   «. 
tfaej  refused  to  pay ;  on  which  the  plaintiffs  commenced  the 
piesent  action  against  them  individually,   and  not  as  the 
assignees  of  Minchin  and  Co. — For  the  plaintiffs,  it  was  in- 
sisted^ that  they  had  a  right  to  maintain  this  action  against 
the  defendants,  as  strangers,  as  at  the  time  the  payment  was 
made  to  them  by  Hawkins^  they  merely  acted  as  assignees 
under  the  first  commission  which  had  issued  against  Minchin 
aod  Co.  and  which  was   afterwards  superseded,  and  must 
consequently  be  considered  as  a  nullity ; — that  although  they 
were  re-appointed  assignees  under  the  second  commission,  it 
did  not  invalidate  the  plaintiffs'  claim ;— -and  that  under  the 
circumstances,  this  could  not  be  considered  as  a  payment 
within  the  46  Geo.  3.  c.  155.  s.  1  (a),  no  provisional  assignee 
having  been   appointed  to  the  estate  of  Minchin  and  Co* 
before  the  second  commission  had  issued  against  them,  and 
consequently,  that  the  note  must  be  considered  as  their  pro- 
perty, and  that  the  defendants  had  no  right  to  deliver  it  up, 
although  they  then  acted  as  the  assignees  of  Minchin  and  Co. 
The  learned  Baron,  however,  was  of  opinion,  that  the  pay- 
ment having  been  made  by  Hawkins  to  the  defendants  more 
than  two  months  before  the  commission  was  issued  against 
him,  and  as  they  acted  as  assignees  of  Minchin  and  Co.  at 
the  time,  and  delivered  up  the  note  previously  deposited 
with  them,  that  they  were  protected  by  the  statute,  and  the 
Joiy  accordingly  found  a  verdict  for  the  defendants. 

(«)  By  wbieh  it  if  enacted,  ''.That  all  payiMiits  by  aad  to,  and  all  eon« 
tracts  and  other  dealings  and  transactions  by  and  with  any  bankrupt^ 
htU.  fide  made  or  entered  into  more  than  two  calendar  months  before 
the  date  of  the  commission,  shall  be  good,  notwithstanding  any  prior 
act  of  bankruptcy  committed  by  the  bankrupt,  in  like  manner  as  if  na 
soch  prior  act  of  bankruptcy  haul  been  committed,  provided  the  person 
M  dealing  with  aueh  bankrupt,  had  not,  at  the  time  of  such  payment, 
contract,  dealing,  or  transaction,  any  notice  of  any  prior  act  of  bank- 
raptey  by  audi  bankrupt  committed,  or  that  he  was  iosohrent,  or  bad 
stopped  payment/' 

▼OL.  V.  B 
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1820.  Mr.  Serjt.  Bo$anquet  having  yesterday  appfied  for  a  rule 

^  ^"^'^        nisi  thai  this  verdict  might  be  set  aside,  and  a  new  trial 

DAVKNPORT  _  •■  1   •     'ir 

V.  grantedi  and  recapitulated  the  grounds  as  to  the  plamtins 

right  to  recover,  the  Court  (a)  were  inclined  to  think  that 
neither  of  the  objections  were  tenable;  . 

And  Mr.  Justice  Park  on  this  day  observed,  that  his  two 
learned  Brothers  and  himself  having  considered  the  case^  were 
clearly  of  opinion  that  the  verdict  found  for  the  defendants 
must  stand.  When  the  payment  in  question  was  made  to  them 
by  the  bankrupt  Hawkins^  they  had  not  the  slightest  suspicion 
that  he  had  committed  any  act  of  bankruptcy  :  Besides^  four 
months  elapsed  after  such  payment  vras  made,  before  the  com- 
mission was  issued  against  him.  It  is  therefore  perfectly  clear, 
that  if  this  payment  bad  been  made  to  Minehin  and  Co.  and 
they  had  continued  solvent,  it  could  not  have  been  dbturbed, 
as  it  would  fall  within  the  protection  of  the  statute  46  Geo.  d. 
c.  135.  «.  1.  It  does  not  appear  to  us,  that  the  case  is 
altered  by  the  bankruptcy  of  Minchin  and  Co.  If  the  first 
commission  had  continued  in  force  against  them,  it  is  equally 
clear  the  plaintiffs  would  not  be  entitled  to  recover.  So,  if 
no  new  commission  had  issued,  the  defendants  having  re- 
ceived this  money  as  the  assignees  of  Minchin  and  Co. 
would  have  received  it  to  their  use,  and  were  liable  to  ac- 
'  '  count  to  them  for  it.  .  But,  before  they  were  called  on  to  do 

•o,  a  new  commission  issued  against  Minchin  and  Co.  and 
the  defendants  legally  assumed  their  rights  as  assignees.  With 
respect  to  the  promissory  note  which  the  defendants  de- 
livered up  to  Hawkins,  if  they  should  be  deemed  liable  to 
the  plaintiffs  in  this  action,  they  could  not,  as  the  present 
assignees  of  Minchin  and  Co.,  be  placed  in  the  same  si- 
tuation in  which  they  stood,  at  the  tiaie  the  note  was  so  given 
ip. 

Rule  refused. 

(s)  Lord  Chief  Justice  DsIIm  beisf  abseat 
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Goas  V.  NeALE,  Bart.  Wodnesdar, 

Not.  8. 

This  was  an  action  on  the  case^  brought  against  the  de-  where  ii.  by 
fendant,  as  sheriff  of  Essex,  fpr  a  false  return  of  nulla  bonoi  ^xtil^^^^ 
to  a  writ  ofjitri  facias,  sued  out  by  the  plaintiff,  against  the  ^t  ^*  to  tnia« 
goods  of  the  Honourable  Wdkslty  Pole  fVelleslmf,  at  Wan^  beo^fit'of  ^ 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  Jbbottf  ^^^J  y^^n, 

ana  toe  triu ' 
at  the  last  Assizes  at  Cheltmford,  it  appeared^  that  previously  tees  were  em^ 

to  the  levy,  a  deed  bad  been  duly  executed  by  Mr«  fFe/-*  MiUt  the  ex« 

UtUy,    then  residing  at   Calais,  by  whidi  he  assigned  all  [t™y^gf  or 

hb  furniture,  books,  pictures,  and  other  effects  at  fVansteqd,  sooner,  if  A, 
^    ^_  ^       .     \        J,       I  '       r^'  J,'  should  direct, 

to  trustees,  for  the  benefit  of  certain  of  his  creditors,  enu*  and  apply  tlie 

nerated  in  a  schedule  thereto  annexed,  for  the  term  of  four  ^il^e'in  ais. 

years.     By  the  deed,  the  trustees  were  empowered, '  at  the  ^''•'^••f  the 

debts  of  sQCb 
expiration  of  two  years  from  the  date  thereof^  or  sooner,  if  creditors,  who 

Wdkdey  should  direct,  to  sell  the  furniture,  &c.  and  after  that Tmight 

the  payment  of  the  expences  atteuding  such  sale,  to  apply  ^l^"***  ^^ 

the  residue  in  discharge  of  the  debts  of  the  creditors  in  the  abroad,  aad 

schedule  above  referred  to.    Then  followed  a  covenant  by  would  not 

those  creditors,  that  fPeZ&i&y,  until  the  month  of  Jtme,  ^^y^^^ 

1828,  might  have  licence  and  be  permitted  to  continue  at  Ajm  the  date 

home  or  abroad,  and  that  they  would; not  molest,  or  cause  Held,  that 

bim  to  be  interrupted  for  the  space  of  two  years  from  the  mi^t  wm*^ 

date  of  the  deed.    It  was  proved  at  the  trial,  that  the  house  ^>^.»  *»!  not 

1     ,     .  J    .         L         i»  .      /      ^    •    .        •       within  the 

was  locked  up,  and  that  the  officer  gained  admission   by  statute  ]S£/ix4 

stratagem,  in  order  to  execute  the  writ  in  question,  and  it  was  tiie 'proper^ 

admitted,   that    the  property  found  there  was  more  than  wax  thereby 

'  fr     r     J  protected 

adequate  to  satisfy  the  plaintiff's  demand.    His  Lordship  against  a 

being  of  opinion,  that  under  these  circumstances,  the  deed  ditor|who^'^* 

wtt  valid,  accordingly  directed  a  nonsuit.  had  sued  ont 

'  ®  ^  execution 

against  A, 

Mr.  Serjt.  Onshm  now  moved  tot  a  rule  nisi,  that  this  was  executed* 
ttonsuit  might  be  set  aride  and  a  new  trial  granted.    He 
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submitted,  that  as  the  effects  ^ere  not  conveyed  to  the 
trustees  for  immediate  sale,  but  were  to  continue  under  the 
control  and  direction  of  Mr.  fVellesIiy,  for  two  years  from 
the  execution  of  the  deed,  that  it  was  fraudulent  and  void, 
within  the  13  Eliz.  c.  5,  as  it  tended  to  delay,  binder,  o^* 
defraud  his  creditors.  In  Pickstock  v.  Lyster  (a),  where  A^ 
being  indebted  and  sued  by  the  plaintiff,  pending  the  sui^ 
and  before  execution,  assigned  all  his  effects  by  deed  to  trus* 
tees  for  the  benefit  of  all  his  creditors,  under  which  pos- 
session was  immediately  taken,  it  was  held,  that  such  as- 
signment was  not  fraudulent  within  the  statute ;  but  no  case 
has  estftblished  that  such  an  assignment  can  be  valid,  where 
the  party  has  been  allowed  to  exercise  a  dominion  over  his 
property  after  the  execution  of  the  deed.  If  the  conveyance 
HI  question  can  be  supported,  not  only  will  all  Wellesky'B 
creditors  be  delayed,  but  he  himself  will  be  privileged  from 
molestatioD  during  two  years,  which  might  have  been  ex- 
tended to  a  much  longer,  and  even  an  indefinite  period. 
The  plaintiff  b  no  party  to  the  deed>  and  it  would  be  most 
unjust  that  he  should  be  thereby  deprived  of  the  fruits  of 
bis  execution. 


But  the  Court  were  of  opinion,  that  this  did  not  differ 
from  the  common  case  of  a  mortgage  between  A.  and  B. 
to  which  C.  was  no  party.  If  the  goods  bad  been  ass^ed^ 
with  a  power  for  Mr.  IVellesley  to  redeem  tliem  in  four  or 
six  months,  they  would  have  been  protected,  although  the  in* 
terest  continued  in  him ;  but  this  case  is  much  stronger,  as  be 
has  assigned  them  absolutely  to  trustees  after  the  expiration 
of  two  years,  and  the  proceeds  were  to  be  applied  to  the 
purpose  of  satisfying  his  creditors,  and  he  could  merely 
exercise  a  discretion  whether  they  should  be  sold  or  not, 
before  the  expiration  of  that  period.  Besides,  the  effects, 
in  question  formed  but  a  small  portion  of  his  property ; 
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imd  It  does  not  appear,  but  that  be  was  bon&  Jtde  indebted 
to  the  creditors  mentioned  in  the  schedule  annexed  to  the 
deed  of  assignment ;  nor  can  it  be  inferred^  that  the  transac- 
tion was  fraudulent  in  itself,  or  that  the  deed  was  executed 
without  consideration.  The  case  of  Picksiock  v.  Ly$ter  is 
stronger  than  the  present ;  and  in  Holbird  ▼•  Andenon  {jjl\ 
it  was  decided,  that  a  debtor,  unless  prohibited  by  the  bank- 
rapt  laws,  may  prefer,  by  assignm^t  or  payment^,  one 
creditor  or  particular  creditors,  if  he  does  so  in  payment  of 
his  or  their  just  demands,  and  not  as  a  mere  cloak  to  secure 
the  property  to  himself.  There,  a  warrant  of  attorney  to 
confess  a  judgment  was  given  by  a  <tebtor  to  one  of  his 
creditors,  in  order  to  defeat  the  pending  execution  of  another 
creditor,  and  it  was  held  good,  and  that  such  debtor  might 
prefer  one  creditor  to  another* 

Rule  refused  (ft.) 


1820. 


Ooss 

V. 


(c)  5  Term  Rep.  tSS.- 


<6)  See  Jitepk  «.  fngrttm^  ante,  f oL  i.  IS^ 


Monday, 
Nov.  13th, 


Kemp  v.  Neville. 


Mr.  Serjt.  Pell,  on  a  former  day  in  this  Term,  had  ob-  Where  an  at- 

tained  a  rule  nisif  that  the  bail-bond  which  had  been  given  nllSS^bSk^ 

iu  this  cause  might  be  delivered  up  to  be  cancelled,  and  an  '^<>P^  ^^  ^^ 
J  .      1^    1     .  ^,     •      .    .      scribed  in  the 

eionereiur  entered  on  the  bail^piece,  on  an  affidavit  of  the  Giueue  as  a 

defendant,  which  stated,  that  he  was  arrested  shortly  before  chlpmM/'w 

the  commencement  of  this  Term,  as  the  acceptor  of  a  bill  of  ^^^}^^^  bu 

.      r    .        •..«..  certificate,anil 

exchange^  at  the  suit  of  the  plamtiflr ;  that  a  commission  of  thepiautiff 

bankrupt  had  issued  against  the  defendant  on  the  18th  of  April  arresft^'^bim 

as  acceptor  of 
a  bill  of  exchange,  |>ayable  before  the  commission  issned,  the  Court  du- 
chaffed  h!m  on  common  ball,  althoagfa  the  plaintiff  swore,  that  he  did  not 
know  th&t  the  defendant  was  the  person  mentioned  in  the  Gtneite,  and  tliat  he 
intended  to  dispute  the  validity  of  the  commission  on  the  ground  of  fraud,— r 
He  should  ha?e  stated  the  nature  of  such  fraud,  and  when  he  difcovered  its 
existence. 
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1820«        lust ;  that  be  obtained  his  certificate  on  tbe  6tb  of  Juljf  fol- 

^^"^        lowing ;   that  the  bill  was  due  previous  to  the  issuipg  of  thf 

o.  commission^  and  might  have  bee|i  proved  under  it ;  and,  codt 

^^  sequentlji  that  the  certificate  w^s  n  b>Mr  to  the  plaintiffs  der 

maqd* 

Mr.  Serjt.  Faughan  now  shewed  cause,  on  an  affidavit  of 
the  plaintiff,  who  swore  that  the  defendant  was  an  attorney 
practising  at  ColcheUer — that  a  commission  of  bankrupt  was 
advertised  m  the  London  G0Z^te  m  having  issued  agaifist 
one  Rickard  NefUkp  ^  dealer  and  chiipman/'  iinder  which 
description  it  was  impossible  for  the  plaintiff  to  Iuiqw  tbut 
the  defendant  was  the  person  there  described,  as  he  believed 
that  the  latter  was  not  liable  to  the  bapkjrupt  laws — and  that 
the  plaintiff  now  intended  to  dispute  the  validity  of  the  com- 
mission, as  he  conceived  it  to  have  originated  in  fraud.  The 
learned  Segeant  contended,  that  this  affidavit  was  sufficient 
to  discharge  the  rule^  and  he  relied  on  the  case  of  ^iof^  v. 
Federici  (a),  where  the  Court  refused  to  discharge  a  defen- 
dant on  common  bail,  on  the  gropind  of  his  having  obtained 
a  certificate  as  a  bankrupt,  and  of  the  debt  being  thereby 
barred,  if  the  validity  of  the  certificate  ^as  meant  to  be  dia?* 
puted. 

Mr.  Serjt.  Pelf,  in  ^pport  of  the  rule,  having  stated  that 
the  plaintiff  had  taken  no  step  to  impeach  the  commission, 
Itvhich  had  been  regpilarly  issued  and  acted  upon,  was  stopped 

The  Court: — ^Without  interfermg  with  the  case  of 
Stacey  v.  Federici,  this  rule  must  be  made  absolute.  The 
plaintiff  should  have  petitioned  the  Chancellor  to  supersede 
the  commission,  instead  of  which,  he  has  not  taken  any 
sfeps  to  invalidate  it;  and  although  that  may  be  accounted 
for  by  his  swearing  that  he  did  not  know  that  the  defendant 

(o)  a  Bob.  St  Pol.  390. 


IK  THE  FtRfT  TBAB  OP  GBO.  IT.  S 

^m  the  person  meotioiied  in  tbe  GauUt  mder  the  Attm^  \9M. 
tion  of  a  '<  dealer  and  chapman,"  jet,  he  has  not  disdosed  kbiip 
enough  bj  his  affidavit  to  jiirtifjr  the  Court  in  discharging  *; 

Ae  rule,  as  he  has  not  sworn  whether  he  belie¥ed  any  par- 
ticuhr  fraud  to  have  been  practised,  or  the  ground  of  such 
firand  on  which  he  intended  to  dispute  die  validity  of  the 
commission,  nor  even  when  he  discovered  lU  The  defen- 
dant was  properly  described  in  theGazd/e  as  a  <<  dealer  and 
cfaapman"  for  the  purpose  of  the  commission,  according  to 
the  cases  of  Adams  r.  Matkin  (a),  HvUhinum  v.  Gos- 
sMJ^ne  (i),  and  Hurd  v.  Brydges  (c) ;  as  the  question  was, 
whether  he  fell  within  the  piovisxm  of  the  bankrupt  laws  as 

a  money  scrivener. 

Rule  absolute  (d), 

(a)  3  Camp.  531.  {h)  1  Holt  NL  Pil  Cat.  SOT.  (t)  Id.  654. 

(tf)  In  Yinceai  yr.Brwdff^  sH.  BL  1,  tfas  Coart  refsied  to  ducbar^B 
a  baakrapl  defendant  on  cominoii  hailt  where  it  appeared  that  the  cer- 
tificate  was  obtained  by  frand.  So,  in  Snpky  ▼.  J9me$y  9  Sir  W.  BU 
725,  where  a  debt  was  on  a  biH  of  exchange,  in  which  the  baaknpt 
described  himself  as  of  a  place  where  he  had  never  lived,  and  the  plain- 
tiif  never  heard  of  the  commission  until  afler  he  had  commenced  his 
action,  the  Court  refused  to  discharge  such  bankrupt* 


Barford,  Administrator  of  Martha  Elizabeth  Pitts,      Tuesday, 


This  was  an  action  of  debt.    Hie  declaration  stated,  that  A  deed  tai«r 

ID  tbe  life-time  of  one  Nathanid  Pitts,  by  a  certain  agree-  available  hi 

tween  those 
who  are  par- 
ties to  it:— Therefore,  a  deed  between  A.  B,  and  the  defendant  of  the  one 
part,  and  C.  D.  of  the  other,  whereby  tbe  two  former  agreed  with  the  hitter, 
his  executors  and  administrators,  to  pay  him  a  certain  annnity  for  Si  yem,  or, 
in  case  of  his  death  within  the  term,  to  the  use  of  his  child  or  children,  if  any, 
but  if  not,  to  his  then  wife,  if  she  should  remain  his  widow,  and  C.  D.  died 
within  the  term,  leaving  one  daughter,  who  also  died  within  tlie  term,  intestate, 
and  his  wife  died  in  his  life- time: — Held,  that  the  administrator  of  the  daughter 
could  not  maintain  any  action  against  the  defendant,  on  the  deed,  for  non- 
payment of  the  annnity,  on  the  ground  that  she  was  no  party  to  the  deed, 
although  she  took  a  beneficial  interest  under  it.  But  it  seems  that  the  admi- 
nistrator of  C.  D.  might  sue,  as,  in  case  of  a  recovery  by  bim,  he  might  be 
^e^pidered  as  a  trustee  for  such  daughter. 
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18M«        ment  under  seal^  made  between  one  Bamaby  John  Bartkii 
Barford      ^^^  ^^^  defendant,  of  the  one  part^  and  the  said  Nathaniel 
*•  Pitts  of  the  otheri  after  reciting  that  one  John  Stuckey  de- 

vised certain  lands  to  the  said  B.  J.  BartUti  in  strict  settle^ 
ment,  remaltider  to  the  defendant  in  tail,  remainder  to  the 
sBid  Nathaniel  Piits  for  life,  with  drrers  remainders  over; 
and  that  in  regard  that  the  said  John  Stuckey  did  not  make 
any  further  provision  for  .the  sud  Nathaniel  Pitts,  and  in 
consideration  of  the  great  esteem  which  the  said  B.J.Bart^ 
ktt  and  the  defendant  bad  for  the  said  Nathaniel  Pitts,  they 
"  bad  agreed  to  grant  him  an  annuity  of  500/.  per  annum, 
for  the  term  of  21  years,  incase  they  should  so  longliv^ 
and  that,  in  case  of  his  death  before  the  .expiration  of  that 
term,  they  had  further  agreed,  that  they  or  the  survivor  of 
jthem  would  pay  the  said  annuity  for  the  term  aforesaid,  to 
and  for  the  use  and  benefit  of  the  child  or  children  of  the 
said  Nathaniel  Pitts  (if  any)  in  such  proportions  as  he  should 
by  deed  or  will  appoint,  and,  in  de&ult  of  such  appointment, 
for  the  benefit  of  all  his  children  equally ;  but  in  case  there 
should  be  no  child  of  his  living  at  the  Ume  of  hb  decease, 
then  the  said  annuity  was  to  be  paid  for  the  remainder  of  the 
said  term  of  21  years  to  his  then  wife,  for  such  period  of  the 
term  as  she  should  continue  his  widow  : — It  was  witnessed, 
that  for  the  considerations  aforesaid,  they  the  said  B.J. 
BartUtt  and  the  defendant,  did,  by  the  said  agreement,  for 
themselves,  severally  and  respectively  promise  and  agree  to 
and  with  the  said  Nathaniel  Pitts,  his  executors  and  ad- 
ministrators, that  they  would,  during  the  said  term  of  21 
years,  to  commence  on  the  25th  of  March,  1810,  incase' 
tiiey  should  so  long  live,  well  and  truly  pay  or  cause  to  be 
paid  unto  the  said  Nathaniel  Pitts,  or  in  case  of  his  death 
within  the  said  term,  then  unto  and  for  the  use  of  his  child 
or  children  (if  any) ;  but  if  not,  then  unto  his  present  wife, 
in  case  she  sliould  remain  his  widow,  an  annuity  of  500/* 
at  the  times  and  in  the  manner  therein  mentioned.  The 
plaintiff  then  averred,  that  the  said  Nathaniel  Pitts  died 
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dviiig  the  term,  without  makbg  any  appowtnieiit  respect*  1820. 
iog  the  said  annuity — ^that  Martha  Elizabeth  Pitts  at  the  time  ^^[^^ 
of  bis  death,  was  his  only  sunriTiug  child,  aud  as  such,  eotitled 
to  leceite  the  said  aonoity  for  the  residue  of  the  said  term 
-—that  she  died  intestate  during  the  term,  and  without  making 
any  appointment ;  and  that  the  wife  of  the  said  Nathaniel 
Pitts  died  in  his  life-time— that,  after  the  decease  of  the 
sud  Martha  Elizabeth  Pitts^  administration  of  all  her  effects 
was  granted  to  the  plaintiff, — and  assigned  for  brtech,  that 
three  half-yearly  payments  of  the  annuity  were  in  arrear  and 
anpaid  by  the  defendant.  The  defendant  having  craved  oyer 
of  die  deed,  which  contained  the  same  stipulations  and  con- 
ditions as  stated  in  the  declaration,  demurred  generally,  and 
the  plamttff  joined  in  demurrer. 

The  cause  now  came  on  for  argument,  when  Mr.  Serjt* 
Taddy,  m  support  of  the  demurrer,  submitted,  that  two 
questioas  arose,  first,  as  to  whether  this  or  any  other  action 
could  be  maintained  by  the  plaintiff,  as  administrator  of 
Martha  Elizabeth  Pitts ;  and,  secondly,  if  it  were  main^ 
tainable,  whether,  on  the  construction  of  the  deed,  any  an- 
nuity was  payable  or  not,  under  the  events  which  had  hap* 
pened  I  As  to  the  first  question,  the  distinction  is,  that  this 
deed  is  inter  partes,  and  being  so,  all  other  persons  must  be 
considered  as  strangers,  and  not  entitled  to  a  right  of  action, 
although  they  may  be  beneficially  interested ;  and  it  can  only 
be  available  between  those  who  are  parties  to  it  and  their 
privies.  The  doctrine  applicable  to  this  point  is  laid  down 
in  Scudamore  v.  Fandenstene  (a),  which  was  an  action  of  debt 
en  a  charter-party ;  and  a  distinction  was  taken  between  an 
indenture  reciprocal,  between  parties  of  one  part  and  parties 
of  the  other  part,  in  which  case  no  obligation,  covenant,  or 
gnuit,  can  be  made  to  or  with  any,  who  is  not  party  to  the 
deed ; — but  where  the  deed  indented  b  not  reciprocal,  but 

(a)  9  Inst  673. 
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W20.        U  without  the  wonb  "  between/'  &c.,  there  the  obligatioD, 
Barforo     covenant,  or  grant,  may  be  made  to  divers  several  persons. 
SrycKEY*         ^^^  doctrine  was  recognized  in  Siorer  v.  Gordon  (a), 
where  it  was  held,  that  a  deed  between  J.  of  the  one  part, 
and  C.  of  the  other,  whereby  J.  agreed  to  annul  certain 
claims  he  had  against  B.,  could  not  be  pleaded  by  B.  in  an 
action  against  him  by  A.,  brought  to  enforce  those  claims. 
This  distinction  is  familiar  in  an  action  of  covenant,  and  is 
equally  so  in  debt,  as  was  decided  in  the  former  case  of 
Scudamore  v.  Fa$uknsiene.    The  only  case  which  throws  a 
doubt  on  this  point  is  that  of  Gilby  v.  Ccp/ey  (ft),  but  in  that 
/  case  there  was  not  any  decision,  three  of  the  Judges  differing 

in  opinion  from  Mr.  Justice  Levinz,  who  said,  ''  that  it  was 
common  erudition,  that  one  not  party  to  a  deed,  made  inter 
paries,  cannot  take  by  the  deed,  unless  by  way  of  remainder; 
and  he  cited  the  case  of  Cooker  v.  Child  (c)  in  support  of 
that  position.  He  also  observed,  that ''  the  case  of  Dutton  v. 
Poole  (d)  was  an  assumpsit  upon  a  verbal  promise,  and  not 
founded  on  a  deed.''  Besides,  in  Gilby  v.  Copl^^  the  pro- 
mise was  general,  and  not  to  any  person  certain,  although 
the  payment  was  to  be  made  to  the  plaintiff*.  Here,  Martha 
Elizabeth  Pitts  was  no  party  to  the  deed,  and  could  confer 
no  right  to  the  plaintiff,  to  sue  as  her  personal  representative 
after  her  decease ;  and  if  any  action  be  maintainable  for  the 
non-payment  of  the  annuity,  it  shoul4  be  brought  by  the 
administrator  of  Nathaniel  Pitts. 

Mr.  Seijt.  Lens,  contrd. — This  action  is  rightly  brought  by 
the  plaintiff,  as  adminbtrator  of  Martha  Elizabeth  Pitts. 
The  interest  in  the  annuity  vested  in  her,  during  the  remain- 
der of  the  term,  and  now  belongs  to  her  next  of  kin ;  and  the 
only  remedy  to  recover  the  arrean  b  by  the  present  action, 
brought  by  the  plaintiff  as  her  personal  representative,  and 

'(a)  3  Mau.  6c  Sclw.  3J«.— — (*)  «  lev.  138.  (c)  t  iMr.  74. 

(4)1  Vent.  3JL8.33S. 
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he  alone  ccmld  sae.  Thin  too,  is  aa  actioo  of  debt :  if  it  1M0« 
iud  been  covenant,  the  objection  raised  for  the  defendant  barfoius 
might  have  great  weight ;  but  no  distinction  can  be  drawn 
between  an  action  of  debt  on  an  indenture,  or  s  common 
promise  in  ammqmi.  The  case  of  Dutton  v.  Pook  {a),  was 
of  the  latter  descripdon ;  and,  if  the  ipst  of  the  action  rests 
on  an  agreement,  it  makes  no  difference  whether  it  be  by 
parol  or  by  deed  ;  and  it  merd j  estnUished  die  principle, 
that  if  the  cause  of  action  arises  on  the  agreement  akoe^ 
it  must  be  confined  to  the  parties  making  it.  There  too, 
there  was  a  relation  between  father  and  child;  and  in 
Martyn  v.  Hindifi)  Lord  Mamtfidd  said,  '^  as  to  DuOoit  t. 
Pooltf  it  is  matter  of  surprise  how  a  doubt  could  have  arisen 
in  that  case."  [Mr.  Justice  lUchardaon. — There,  there  was 
no  written  agreement^  but  the  consideration  moved  from 
the  father  to  the  son.]  It  is  immaterial  whether  the  promise 
were  in  writing  or  not.  There,  it  was  with  the  fiither  only  ; 
but  here,  there  is  an  apparent  conrideration  to  the  daughter 
as  well  as  her  father.  The  case  of  GUby  v.  Copley  b  pre- 
cisely in  point ;  and  though  the  plaintiff  was  no  party  to  the 
sgreement,  no  distinction  was  made  between  an  action  found- 
ed  in  assumpsii,  or  on  the  deed.  Iliere  is  nodiing  here  to 
interfere  with  the  doctrine  laid  down  in  Scmdamore  v.  Fan^ 
deruiene;  for  it  was  there  stated,  that  an  action  of  debt  would 
not  lie,  as  it  applies  only  to  a  debt  arising  out  of  the  instru- 
ment itself;  and  that  authority  is  not  now  to  be  diqmted. 
In  Coke  Littleton  {c\  it  is  stated,  that  ^  there  is  a  diverrity 
to  be  understood,  that  any  stranger  to  the  indenture  may  take 
by  way  of  remainder,  but  that  he  cannot  take  any  present 
estate  in  possession,  because  he  is  a  stranger  to  the  deed.* 
Here,  Martha  Elizabeth  Pitts,  took  by  way  of  remainder, 
after  the  death  of  her  father,  all  the  interest  which  had  be- 


(a)  1  Vent.  318.  SSt.    S.  C.  t  Lev.  tlO.   Sir  T.  Raym.  30f. 

(6)Cowp.44S.    8.  C.  1  Doog.  146.    See  abo Sehrpi's  Niii  Priof ,  3d 
t^it  5t.     3  Bp8.  &  P«l.  119,  n,  .  ■       (tf)  t3J,  m. 
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1820.  tore  vested  in  him.  Where  a  subsequent  interest  arises  by 
^^^  the  extinction  of  a  former,  it  raises  an  obligation  to  pay 
V.  money  to  the  party  who  has  such  interest.     [Ix>rd  Chief 

Justice  Da//ii«.— Suppose  the  admbistrator  of  Nathaniel 
Pitts  had  refused  to  sue  for  the  arrears  of  the  annuity  in 
question,  would  not  a  Court  of  Equity  have  compelled  him 
to  do  so?]    He  might  have  brought  the  action,  but  the  assets 
of  the  daughter  did  not  belong  to  him,  but  were  to  be  ap* 
plied  by  the  plaintifif  for  the  benefit  of  her  next  of  kin* 
The  interest,,  therefore,  is  substantially  created  and  vested  in 
him,  and  does  riot  arise  out  of  the  deed  alone,  or  depend 
wholly  on  die  covenant  therein  contained.    Storer  v.  Gordon 
was  an  action  of  covenant,  and  was  founded  solely  on  the 
charter-party,  which,  being  a  deed  made  inter  partes,  could 
not  operate  as  a  release  to  strangers,   but  must  be  con* 
fined  to  those  persons  who  were  parties  to  it.     So,  in  Scudo" 
more  v.  Fandenstene,  the  debt  arose  on  the  instrument  itself; 
and  the  cases  there  put,  are  those  of  bonds,  covenants,  or 
grants,  oa  which  alone   the  rights  of  the  original  parties 
arose,  and  on  which  only  they  could  sue.    If,  however,  an 
interest  in  remainder  arises,  there  is  no  inconsistency  in  bring- 
ing an  action  of  debt  by  the  party  so  interested ;   for  Lord 
Elienboroughp  in  Stdrer  v.  Gordon,  observed  (a),  **  as  to  the 
release,  the  objection  is  this,  that  wh^re  there  is  such  a  deed 
as  is  technically  called  *  a  deed  inter  partes,*   t.  e*  a  deed 
importing  to  be  between  the  persons  who  are  named  in  it,  as 
executing  the  same,  and  not  as  some  deeds  are,  general  to 
'  all  people '  the  immediate  operation  of  the  deed  is  to  be 
confined  to  those  persons  who  are  parties  to  it :  No  stranger 
to  it  can  take  under  it,  except  by  way  of  remainder,  nor  can 
any  stranger  sue  upon  any  of  the  covenants  it  contains.'' 
The  distinction  as  to  strangers  to  a  deed  taking  by  remainder^ 
is  recognized  by  Lord  Holt,  in  Salter  v.  Kidgley  (b),  where 
his  Lordship  said, ''  that  one  who  is  party  to  a  deed,  cannot 

(«)  3  Maul.  6c  Selw.  3it,    ■       (6)  Carth.  76. 
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covenant  with  another^  who  is  no  party,  but  a  mere  stranger 
to  it ;  but  that  one  who  b  no  party  to  the  deed  may  cove- 
nant with  another  that  is  a  party,  and  thereby  oblige  him- 
self, by  sealing  the  deed."  Here,  the  debt  was  created  by 
the  operation  of  law.  The  subsisting  interest  b  subsCanii- 
ally  vested  in  the  plaintiff,  who,  alone,  is  entitled  to  bring 
die  action,  oo  the  defendant's  legal  liability  to  pay ;  and  the 
parties  were  not  compelled  to  have  recourse  to  a  Court  of 
Equity,  or  oUige  the  administrator  of  Nathaniel  Pitts  (the 
father)  to  sue. 


20 
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BARFOR0 
firUCKBT. 


Mr.  Serjt  Tad^,  in  reply,  was  stopped  by  the  Court. 

Lord  Chief  Justice  Dallas. — ^It  seems  to  me  that  the 
present  action  cannot  be  nuiintained  by  the  plaintiff  at  ad* 
aainistntor  of  Martha  Elizabeth  Pitts,  on  the  ground,  that 
die  was  no  party  to  the  instrument  under  which  the  annuity 
was  granted.  It  is  therefore  necessary^  in  the  first  instance^ 
to  see  who  the  original  parties  to  the  contract  were,  and  the 
relative  situations  in  which  they  stood.  It  was  an  instrument 
under  seal,  and  made  between  BamabyJohn  Bartlett  and 
the  defendant  of  the  one  part,  and  Nathaniel,  the  father  of 
Martha  Elizabeth  Pitts,  of  the  other  part,  and  the  covenant 
to  pay  the  annuity  was  with  him,  his  executors,  and  ad«. 
ministraton,  and  his  daughter  was  ndther  privy  nor  in  any 
respect  a  party  thereto,  although,  on  die  happening  of  a  cer* 
tain  event,  she  would  take  a  beneficial  interest.  Further : — 
The  contract  can  alone  be  looked  at  to  ascertain  the  respec- 
tive rights  of  the  parties.  It  is  a  general  principle,  that  the 
right  to  sue  on  a  contract  or  stipulation  contained  in  a  deed, 
OMist  be  confined  to  those  persona  who  are  parties  to  it.  Here, 
the  daughter  was  neither  a  party  to  the  instrumeot,  nor  did 
die  coosidemtion  move  from  her,  but  firom  her  father  alone, 
aldiough  the  contract  might  enure  to  her  benefit  after  his 
death,  and  the  obligation  arose  out  of  the  contract  itself. 
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1820.  It  has  been  udmittedy  that  an  action  might  have  been  maiH'' 
tained  by  the  administrator  of  Nathaniel  Pitts  the  father,  and 
V.  if  be  had  recovered  he  would  have  been  placed  in  the  situ*' 
Stdckbt.  ^^^^  ^f  trustee  to  Martha  Elizabeth  Pitts.  If  he  had  refused 
to  sue,  a  Court  of  Equity  would  have  compelled  him  to  lend 
his  name ;  and  having  received  the  arrears  of  the  annuity, 
as  such  trustee  for  Martha  Elizabeth  Pitts,  he  would  have 
been  bound  to  pay  it  over  to  her  next  of  kin.  As  the  con* 
tract,  therefore,  was  in  writing,  and  under  seal,  and  confined 
in  its  operation  to  Nathamel  Pitts,  his  executors  and  ad« 
ministrators,  I  think  the  action  would,  have  been  properly 
brought  by  his  administrator.  If  the  present  be  maintain- 
able, it  would  have  the  effect  of  introducing  two  different 
actions,  one  of  which  must  have  been  stayed.  As,  therefore, 
the  administrator  of  Nathaniel  Pitts  might  have  been  con»' 
pelled  by  a  Court  of  Equity  to  sue,  and  as  that  was  a  simple 
course  of  proceeding,  I  am  of  opinion  that  the  action 
should  have  been  brought  in  his  name,  and  consequently^ 
that  the  present  cannot  be  maintained. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  Even 
assuming  that  there  was  a  vested  interest  in  Martha  Eliza^ 
leth  Pitts  the  daughter,  it  b  still  necessary  to  look  at  the 
deed  by  which  the  annuity  was  created.  It  was  a  mere  con« 
tract  with  Nathaniel  Pitts,  his  executors  and  administrators^ 
and  no  one  besides.  If  the  present  plaintiff  could  be  en« 
titled  to  maintain  this  action,  the  deed  must  be  considered 
as  introductory  to  it;  but  as  it  depends  enti^ly  on  the  con- 
tract contained  therein,  the  parties  to  it  alone  can  sue.  It 
has  been  admitted,  that  the  administrator  of  Nathaniel  Pitts 
might  have  sued ;  but  it  was  contended,  that  he  could  not 
be  called  on  to  act,  when  he  had  no  beneficial  interest  in  the 
result  of  the  suit  But  this  is  a  case  of  every  day's  practice, 
and  an  executor  or  administrator  is  bound  to  fulfil  the  duties 
of  the  situation  in  which  he  is  placed,  and  abide  its  cosse- 
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qoences ;  and  if  he  is  compelled  by  a  C!ourt  of  Equity  to  sue,  ism. 
be  is  (Placed  in  the  situation  of  a  trustee,  and  must  pay  over  "^""^ 
the  money  when  received  by  bim.    The  decision  of  the  Court  ». 

in  Matiyn  v.  Hindf  turned  on  the  ground  that  there  was  no 
promise  to  the  bishop ;  and  Lord  Mansfield  diere  said  (a), 
that  '<  the  contract  was  not  with  the  bishop,  but  with  the 
curate."  Here,  it  makes  no  difference,  whether  the  action 
was  brought  in  debt  or  covenant,  the  deed  having  been 
inter  partes.  I  must  confess,  I  cannot  comprehend  the  rea- 
soning adopted  in  Dutton  v.  Poole;  neither  does  it  appear 
from  die  contract  in  that  case,  in  what  situation  the  parties 
stood.  I  therefore  am  of  opinion,  that  this  demurrer  is  well 
founded,  and,  consequeiUly,  that  there  must  be  judgment 
for  the  defendant. 

Mr.  Justice  Bobrough. — ^There  might  have  been  con« 
siderable  more  weight  in  the  argument  for  the  plaintiff,  if 
the  deed  had  contained  a  grant  of  an  annuity ;  but  it  was  a 
mere  covenant  with  Nathaniel  Pitts,  Us  executors  and  ad- 
ministrators, for  payment  of  the  annuity  in  the  manner 
therein  agreed  on.  It  is  quite  clear,  that  the  deed  must  be 
resorted  to  and  shewn,  in  order  to  sustain  the  present  action, 
where  three  objections  present  themselves  as  to  the  plaintiff's 
right  to  recover.  First,  that  the  daughter  of  the  deceased 
was  ao  party  to  die  instrument.  Secondly,  that  the  contract 
was  made  with  her  fiither,  and  not  with  her;  and,  thirdly, 
that  no  legal  interest  was  vested  in  her.  It  is  true,  there 
may  be  cases  where  a  party  may  recover,  but  it  must  be  in 
the  instance  of  a  mere  chattel  or  equitable  interest.  In  that 
case  it  would  not  be  necessary  to  shew  the  deed ;  but  here,  it 
was  absolutely  requisite,  and,  on  its  being  produced,  or 
stated  on  the  record,  it  is  quite  manifest  that  no  legal  inte- 
rest exists  in  Martha  Elizabeth  Pitts,  to  enable  the  plaintiff 
to  sue  as  her  personal  represenUtive.    The  case  of  Duttm 

(c)  Cowp.  443. 
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1B20.  ▼•  Pook  appears  to  me  to  have  been  rigfatlj  decided.  Ther^ 
the  father  was  seised  of  lands  in  fee,  and  was  about  to  cut 
timber  therefrom,  to  raise  a  portion  for  his  daughter.  The 
Stvckbt.  defendant  being  his  son  and  heir  at  law,  promised  the 
father,  in  consideration  that  he  would  forbear  to  fell  the 
timber^  to  pay  the  daughter  this  portion.  That  was  for  the 
benefit  of  the  daughter ;  and  the  question  was,  whether  this 
amounted  to  a  sufiBcient  consideration  to  entide  the  daughter 
and  her  husband  to  sue  the  son.  There  can  be  no  doubt, 
but  that  it  was,  as  it  was  ibriginally  intended,  to  raise  a 
portion  for  the  daughter.  For  these  reasons,  I  am  of 
opinion,  thi(t,  in  the  present  case,  the  defendant  is  entitled 
to  judgment. 

Mr.  Justice  Richardson. — I  abstain  from  giving  any 
opinion  as  to  whether  this  be  an  existing  annuity  or  not ; 
but  I  am  quite  clear  that  this  action  cannot  be  maintained 
by  the  plaintiff  as  the  administrator  of  Martha  Elizabeth 
PUis.    The  doctrine  laid  down  in  Scudamore  v.  Vandemtene 
has  never  been  disputed,  nor  is  there  now  any  necessity  for 
so  doing.    Besides,  it  was  recognized  in  Cooker  v.  Child, 
and  adopted  in  the  late  case  of  Storer  v.  Gordon.    It  has  . 
been  admitted  that  a  stranger  cannot  sue  in  an  action  of 
covenant.      Still,    however,    it  has  been  insisted  far  the 
plaintiff,   that  a  beneficial  interest  is  vested  in  him,  inde« 
pendently  of  the  deed.    But  it  provides  for  nothing  but  tho 
contract.    The  former  part  of  it  is  mere  inducement,  and  its 
object  is  stated  to  be,  that,  for  the  considerations  before  ex- 
pressed^ the  grantors  promised,  with  Nathaniel  Pitts,  his 
executors  and  administrators,  to  pay  him  the  annuity  in  que»» 
tion,  or,  in  case  of  his  deaths  to  his  child  or  children,  if 
any.    This  instrument  appears  to  have  been  duly  executed, 
and  is  under  seal.    It  does  not  appear  that  any  child  was 
then  in  existence.    Besides,  the  deed  is  the  foundation  of- 
the  action,  and  it  contains  a  mere  matter  of  contract,  and  to 
which  neither  Martha  Elizabeth  Pitts  nor  the  plaintiff,  as 
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her  personal  representative,  was  a  party.    I  therefore  concur        1820. 
with  the  Coart,  that  this  action  cannot  be  supported.  "^^^^^ 


StuckeY. 


Judgment  for  the  defendant  (cr). 

(a)  A  Aimilar  action  was  brought  against  BartUttf  in  which  the  Court 
directed  judgment  to  be  entered  for  him. 


Truscott  V.  ChAistie.  S**^?A. 

This  \Vas  an  action  of  assumpsit  on  a  policy  of  insurancei  where  the 
dated  the  26th  of  February,  1819,  at  and  from  Madras,  and  ySJe[hId*en- 

all  porta  and  places  in  the  East  Indies,  to  the  United  Kins:-  ^^^  ^"^  • 
,  *     contract  with 

dom,  on  freight  and  passage-money,  valued  at  5000/.  by  the  the  East  ImUa 

Bhip  Cornwall.  Madr^^^^ 

The  declaration  contained  two  Counts  on  the  policy.    The  ^^[Jf^  Jjf*^ 
first  alleged,  that  the  ship   being  at  Madras,  on  the  voyage  correspond- 
insured,  divers    goods  \i'ere  loaded    on  board  her,    to  be  their  agents, 
carried  on  freight  on  the  said  voyage — and   that  it  had  been  i^dSe%ia. 
agreed  between  the  plaintiff  and    the  agents  of  the  East  *^^^  *°: 
India  Company^  that  the  said  agents  should  and  would  there  the  ship  had 
load  divers  other  goods  on  board  the  ship,  to  be   carried  on  by^heirofficeri 
freight  on  the  said  voyage,  atad  should  put  on  board  the  said  *5*Lri^'^S??*' 
ship  cfivers  passengers  to  be  carried  on  the  said  voyage  from  the  purpose, 
Madras   to  the  United  Kingdom,  for  divers  large  sums  of  alterations  had 
passage-money  to  be  tlierefore  paid  to  the  plaintiff,  and  ihkt  and"goods*W 
the  plaintiff  was  interested  in  the  freight  and  passage-money  ^®"  shipped, 
to  the  amount  of  the  sum  insured.     The  second  count  alleged  in  for  the  in- 
generally,  that  the  plaintiff  was  interested  in  the  freight  and  projected  al- 
passage-money  in  the  policy  mentioned,  to  the  amount  of  the  TOwiced*b^^ 
sum  insured.     Both  counts  alleged  a  total  loss  by  the  perils  the  comple- 
tion prevented 
by  the  perils 
of  the  sea : — Held,  in  an  action  on  a  policy  on  freight  and  passage-money, 
that  there  was  an  inception  of  the  risk,  and  that  the  plaiotin  was  entitled 
to  recoTer  for  passage-money  as  well  as  freight :— -Held  also,  that  a  contract 
for  such  a  purpose  need  not  bejtf  charter-party— nor  precise  not  definite  in  ita 
terms. 

VOL.  V.  C  ' 
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J  820,        of  ihe  ,e98.    Tbe  declaration  likewise  coataia^  ike  nw^i 

Truscott     °ioney  couiUa.    The  d^fendaot  plea(]«d  tbr  {;0M«i^   Usua, 

Chrutib      '"^  P^'^  ^"^^  Court  a  sufficient  sum  to  cover  bis  proportion 

of  tbo  freight  of  the  g9ipd9  ^cto^Iljr  on  board  the  ship  when 

Ibe  loss  happened. 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  Dallas, 
at  Guildhall,  at  the  Sittings  after  Michaelmas  Term,  1819^ 
the  Jury  found  a  verdict  fgr  ib.e  plainiTITy  damages  104/. 
being  the  defendant's  proportion  of  3600/.  which  they 
found  to  be  due  to  the  plaintiff  upon  the  whole  policy,  vi%. 
fi200/.  for  the  freight  of  goods,  and  1400/.  for  the  passage- 
nioney,  from  which  the  supn  of  gOO/«  paid  into  Court,  was 
to  be  deducted,  subject  to  thp  opinion  of  the  Court  on  the 
following  case: — ^ 

The  'defendant  subscribed  the  policy  set  out  in 
the  declaration  for  the  sum  of  200/.  The  plaintiff  was 
then  sole  owner  of  the  ship  Cornzpall,  and  commanded  her 
as  master  on  the  voyage  insured.  The  ship  was  at  Madras, 
bound  from  thence  to  the  Untied  Kingdom,  in  the  be- 
ginning of  October,  1818,  and  the  following  correspondence 
passed  between  the  plaintiff  and  the  agents  of  the  JEast 
India  Company  there. 

*'  Gqntlemep,  «  Madras,  Oct.  1 1  ih,  1 8 1 8. 

''  I  beg  leave  to  tender  you  the  private  ship  Com* 
wpall,  of  London,  burden  per  register  425  tons,  to  receive 
any  freight  you  may  have  for  England,  at  the  rate  of  Si.  per 
ton ;  I  also  have  to  tender  you  the  said  ship  to  carry  forty 
invalids,  at  the  rate  of  28/.  per  man,  tiie  ship  finding  th^m 
with  provisions,  &c.  according  to  your  established  regulation 
for  victualling ;  I  trust  the  Board,  in  accepting  the  above 
tender,  will  not  object  to  pay  the  freight  and  passage-money 
on  the  shipment.  I  am,  Gentlemen,  your  most  obedient 
servant, 

«  To  the  Honorable  fte-  *'G?a.  Truscott,  Owner/' 

•ident  and  Gentlemen  of  the 
Board  of  Trade." 


TRtiscorr 
Chriitib* 


m  THB  FIRST  YEAR  OF  OSO.  IV.  35 

To  this  the  pkintiff  received  the  following  answer : —  1620. 

"  Board  of  Trade  QSHee, 

"  Sir,  12th  Ock  1818. 

^  Having  laid  3^ur  letter  of  this  date  before  the 
Board  of  Trade^  I  am  directed  to  acquabt  you  that  thej 
agree  to  pay  yoa  freight  at  the  rate  of  8/.  sterling  jier  too 
for  such  quantity  of  goods  as  they  may  wish  to  lade  ia  the 
Cornwall f  reckoning  cotton  at  fifty  cubical  fieetto  each  to»; 
and  that  they  agree  to  recommend  to  govenimeot  that  the 
inralids  shall  be  embarked  on  the  Cornwall  for  Ef^lanif 
at  the  rate  you  bafe  mentioned,  namely,  28/.  per  man, 
provided  there  be  men  ready  to  embark^  and  provided  the 
accommodation  intended  to  be  allotted  for  their  use  riiall 
be  appioved  by  the  military  surveying  officer  of  government. 
It  will  be  proposed  to  govecomeaity  thai  the  fteight  for  the 
iovaltds^  &c.  shall  be  paid  in  InJ^  oa  the  embarkatioii  of 
the  men ;  the  freight  however  for  the  goods  cannot  be  allowed 
QDtii  the  delivery  of  the  caigo  in  the  port  of  London** 

*'  P.  S.  The  Board  eipect^al  they  may  haM  the  liher^ 
to  hsire  the  CwnmM  surveyed  previous  to  the  shipasent  of 
the  caigO|  oo  accoimt  of  .the  Company.        I  am^  Sir,  Joe. 

"  J.  Gwatkin,  Secretary." 

«  JFbrl  St  George, 
"Sir,  13ih  Oct.  1818.. 

''  Agreeably  to  your  order,  1  have  proceeded  on 
board  the  ship  Cornwall,  and  found  her  to  be  a  fit  vessel 
to  receive  the  Company's  cargo-^also  there  is  a  space  al* 
lotted  for  fifty  invalids,  &jc.  X  am.  Sir,  your  most  obedien^ 
servant, 

"  Rob.  M'Nichll,  Surveyor." 

This  letter  was  also  attested  and  signed  by 

E.  r.  Gascoigne, 
The  Deputy-Master  Attendant  in  Charge. 
c2 


Truicott 

V. 

Chbistib. 
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1820.       ''  To  the  HoDorahle  President  and  Gentlemen  of  the  Board 

of  Trade. 

'^  Gentlemen,  *^  Madras,  Oct.  ISth,  1818. 

"  I  beg  leave  in  reply  to  your  letter  of  yesterday's 
date,  to  accept  of  the  terms  of  your  tonnage  as  therein 
stated ;  I  have  also  to  acknowledge  that  of  accepting  at  its 
cost  price,  the  remaining  saltpetre  in  your  store ;  and  hope^ 
although  you  are  incapable  of  granting  the  full  payment  of 
my  freight  home,  you  will  allow  me  one-half,  or  a  third,  to 
enable  me  to  clear  my  ship  from  this  anchorage.  I  am, 
Gentlemen,  8cc. 

«  George  Truxott:' 

''  To  the  President  and  Members  of  the  Board  of  Trade. 

«  Gentlemen,  "  Madras,  Oct.  19th,  1818. 

''  I  have  at  present  offered  accommodation  for 
eighty*six  invalids  on  board  the  Cornwall,  but  it  has  occur- 
red to  me,  by  giving  an  additional  deck  to  the  ship,  it  would 
widi  ease  allow  me  to  mcrease  that  number  to  two  hundred, 
or  sach  number,  after  survey,  as  it  may  be  considered  expe- 
dient to  send,  I  will  take  the  additional  number  on  terms 
similar  to  what  I  before  proposed.  I  have  the  honour  to 
be,  &c« 

"  Geo.  Truscott,  Owner.** 

'^  To  the  Secretary  of  the  Marine  Board. 

"  Sir,  "  Fort  St.  George,  19th  Oct.  1818. 

**  With  reference  to  Captain  Truscott's  letter  to  the 
Marine  Board  of  this  day*s  date,  I  have  to  acquaint  you 
that  I  have  consulted  the  officer  by  whom  the  ship  Cornwall 
was  surveyed,  and  he  informs  us  that  he  is  of  opinion  that  the 
above  ship  will  accommodate  the  number  of  men  therein 
mentioned,  and  I  see  no  reason  why  the  deck  should  not  be 
laid  in  ten  or  fifteen  days.    I  have  the  honour  to  be,  &c.    . 

'*  E.  T.  Gascoigne, 
"  I^epu^y  Master  Attendant,  &c.'' 
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«  To  George  TVuacott,  Esq.  Owner  of  the  ship  Cornwall.         ^^' 
"  Sir,       "  Madras,  Marine  Board  Office,  22d  Oct.  ISIS.    Truicott 
*'  I  am  directed  by  the  President  and  Members  of    Chbwtii. 
the  Marine  Board  to  acknowledge    the  receipt   of  yoar 
letter  of  the  19th  instant,  and  to  inform  you  that  the  Right 
Honourable  the  Governor  in  Council  has  approved  of  yoor 
undertaking  the  projected  alteration  in  the  arrangement  of 
the  Cornwall  on  your  own  responsibility,  with  an  assurance 
from  the  government  that  such  a  proposition  of  invalids, 
t^e.  to  the  extent  of  200  men  will  be  embarked  eventually, 
as  on  the  usual  military  survey,  the  ship  shall  be  found 
capable  of  receiving  with   convenience  for  the  voyage  to 
England.    You  are  requested  to  give  two  days  notice  to  the 
Board,  of  the  time  when  your  ship  will  be  ready  for  the 
survey.    I  am.  Sir,  8cc. 

"  J.  Gwatkin,  Secretary.** 

The  East  India  Company's  servants  began  loading  goods 
on  board  the  ship  a  few  days  after  the  original  tender,  and 
were  employed  in  doing  so  till  late  in  the  evening  of  the 
23d  of  October.  Early  in  the  morning  of  the  fi4th  a  vio- 
lent gale  came  on,  which  drove  the  ship  from  her  moorings, 
and  by  which  she  was  so  much  disabled,  that  she  was  render- 
ed incapable  to  perform  the  homeward  voyage.  At  that 
time,  there  were  loaded  on.  board  her  about  140  tons  of 
goods,  and  she  could  have  carried  about  80  tons  more,  be* 
sides  passengers.  When  the  gale  came  on,  water  had  been 
shipped  for  one  hundred  mvalids,  besides  the  ship's  com- 
pany; but  no  invalids  or  passengers  were  on  board,  nor 
were  any  provisions  laid  in  for  them.  The  alteration  in  the 
ship,  mentioned  in  the  plaintiflPs  letter  of  October  19th,  which 
was  stated  by  him  to  be  necessary,  in  order  to  enable  him 
to  carry  the  passengers,  had  not  then  been  completed,  bat 
materials  had  been  brought  on  board  for  tliat  par* 
pose,  and  three  planks  were  laid.  The  Jury  having  been 
directed  to  find  the  amount  of  the  loss  separately,  in  respect 
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1820.       of  the  freight  and  of  the  paMage-money,  tbej  found  that  the 

TiujicoTT     ^^  could  have  carried  gcK>ds,  the  freight  of  which  would 

v.  have  amouDted  in  all  to  SdOOA  and  that  she  could  besides 

have  carried  invalids,  on  which  a  profit  would  have  accrued 

to  the  amount  of  1400/. 

The  verdict  was  found  absolutely  for  48/.  being  the  de- 
fendant's proportion  of  the  sum  of  2200/.  beyond  the  sum 
he  paid  into  Court,  and  it  was  found  conditionally  for  the 
sum  of  56/.  being  the  defendant's  proportion  of  die  said 
1400/.  for  passage-money.  The  money  paid  into  Court 
coveved  the  freight  of  goods  actually  on  board.  The  ques- 
tions for  the  opinion  of  the  Court  were,  fir^t,  whether  the 
policy  being  valued^  the  valuation  could  be  opened ;  secondly, 
whether  the  plaintiff  was  entitled  to  recover  the  sum  of  56/. 
being  the  defendant's  proportion  of  1400/.  for  the  passage- 
money! 

The  case  now  came  on  for  argument,  when 

Mr.  Serjt.  Blosteit,  for  the  plaintiff,  submitted,  first,  that 
it  was  a  valued  policy,  and  could  not  be  opened ;  and  se- 
condly, that  die  plaintiff  was  entided  to  recover  for  the 
passage-money.  If  he  were  not,  it  would  be  in  vain  to 
contend,  after  the  decision  of  the  Court  of  King's  Bench 
in  Forbes  v.  Jlspinall  {a),  that  the  policy  could  not  be 
opened.  Here,  the  freight  intended  to  be  insured,  was  a 
full  freight.  So,  the  freight  lost  by  the  perils  of  the  sea  was  a 
foil  freight.  The  general  principle  as  to  an  insurance  oo 
goods  on  a  valued  policy  is,  that  the  valuation  can  only 
extend  to  those  goods  which  were  intended  to  be  valued  in 
die  policy,  as  connected  with  the  loss  by  a  peril  insured 
against.  If  the  whole  subject-matter  intended  to  be  covered 
by  the  valuation  be  loat,  the  assured  may  recover  as  for  a 
total  loss*  The  same  rule  applies  to  an  insurance  of  freight, 
but  the  Court  and  Jury  tnust  be  satisfied,  that  the  freight 
intended  to  be  insured,  has  been  lost  by  the  perKs  of  tbe 
(s)  IS  East,  S23. 
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Jo  Fbrbef  V.  J^natt,  it  did  not  appear  Uiit  ftie  in- 
MkM  freight  wtfs  so  lost,  becatis*  it  ^as  imoertatii  tthetlier 
Micb  fraigbt  tofM  «f er  have  beeo  proeured. 

The  learned  Serjeant  waa  proceeding  witb  his  argumenti 
when  the  Court  directed  him  to  confine  himself  to  die  qaes- 
tioo  relatite  to  the  passage-money*  It  may  be  contended, 
dnft  die  ptaiiitif'  caanot  succeed  unless  he  shew  an  express 
contract  for  ihe  conveyance  of  the  invalids  to  entitle  him  (o 
Weighty  but  the  fcets  of  tife  case  clearly  prove,  that  if  there 
araa  not  a  specific  cMitract,  there  was  an  engagement  on  Ae 
part  of  the  Easi  India  Company,  tantamount  or  equivalent 
io  it  It  is  not  necessary  that  the  contract  should  be  in 
writings  or  under  seal,  but  if  there  be  a  reasonabte  expect- 
ation that  a  ftill  cargo  may  be  shipped,  a  party  has  such  an 
interest  as  wiH  enable  him  to  insure  to  die  amount  of  the 
whole  of  the  freight  of  such  cargo.  Here,  the  plaintiff  had 
not  only  the  reasonable  expectation  of  receiving  a  full  freight, 
bvt  the  engagement  between  him  and  the  Company  was  in 
part  exeeated,  as  the  ship  had  began  to  be  repaired,  and 
water  was  laid  in  for  the  invalids,  exclusive  of  the  ship's 
company,  and  she  was  to  be  appropriated  to  this  specific 
pmrpose,  which  Was  only  frustrated  by  the  perils  of  the  sea. 


1820. 
•facscotT 

CBRlStlX. 


Mr.  Scrjt.  Taddy\  coniri.  The  aftioiint  of  the  loss,  with 
respect  to  the  fireiglit  of  the  goods,  has  been  fouhd  and  fixed 
by  the  Jury,  but  the  plaintiff  is  not  entitled  to  recover  for 
die  passage-money.  There  is  an  apparent  distinction  on  the 
fiice  of  the  policy  bet\ve^n  the  freight  and  passage-money, 
the  one  being  for  the  Carriage  of  goods,  and  the  other  of 
individuals.  It  also  appears  by  the  correspondence,  that  the 
ship,  at  the  time  the  contract  was  entered  into,  was  only  in  a 
condition  to  recerve  goods  on  board,  but  not  passengers* 
Ahhoogh  there  might  be  a  contract  with  respect  to  freight, 
still,  there  was  none  as  to  the  passage-money  to  be  paid  for 
the  invalids.  At  alt  events,  it  was  a  contract  with  a  body 
corporate,  which  the  East  India  Company  could  not  enter 
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1820«       ioto,  except  it  were  under  seal,  and  their  Secretary  meniy 
TRTacoTT     i>^'<'''°^  ^^  plaintiff  that  the  Board  agreed  to  pay  the  ikeigbt 
«•  for  the  goods,  and  to  recomniend  to  government  that  invalkb 

should  be  embarked,  provided  there  were  men  ready  for  that 
purpose ;  apd  the  accommodation  allotted  for  them  should 
be  approved  of  by  the  proper  officer  on  the  behalf  of  go* 
vemment.    The  men  were  never  embarked,  and  the  ship  was 
qierely  began  to  be  got  ready  for  their  reception.    AlUiough 
the  plaintiff  was  afterwards  informed,  that  the  governor  had 
approved  of  the  projected  alteration  in  the  ship,  and  tliat 
900  men  should  be  embarked,  stilly  it  was  a  mere  approval 
of  a  projected  undertaking  by  the  plaintiff,  which  was  merely 
executory,  and  for  which  the  plaintiff  could. not  have  main* 
tairied  an  action  for  a  breach  of  contract.     It  is  always  dif* 
ficult  to  determine  whether  freight  be  lost  by  the  perils  of 
the  sea,  as  there  cannot  be  an .  inception  of  risk  in  an  in- 
surance on  freight,  unless  the  contract  for  freight  be  fully 
ascertained  and  completed ;  and  here,  it  is  quite  clear,  that 
there  was  no  inception  of  the  risk,  as  the  freight  for  the  pas* 
sage  money  was  not  even  began  to  he  earned.    It  is  true,  that 
with  respect  to  an  insurance  on  goods  the  case  is  different, 
for  there,  the  risk  commences  as  soon  as  any  of  them  are  put 
on  board,  for  the  owner  then  begins  to  earn  freight.    Al- 
though in  Thompson  v.  Taylor  (a)  it  was  held,  that  an  in- 
surance on  freight  attaches  on  .the  ship  sailing  under  the 
contract  by  which  the  freight  is  to  be  earned,  although  there 
was  then  no  cargo  on  board,  still,  there  was  a  charter-party 
between  the  parties  under  seal,  by  which  it  was  provided, 
that  the  ship  should  depart  from  the  Thames  and  proceed 
to  Teneriffe,  and  there  receive  a  cargo  of  wine  on  board, 
the  freight  of  which  the  freighters  covenanted  to  pay ;  and 
it  was  decided,  that  the  contract  for  freight  had  its  inception 
,  the  instant  the  ship  departed  from  the  Thames,    Here,  how- 

ever, it  is  immaterial  vihether  there  was  any  commencement  of 
the  freight  on  the  goods,  as  the  contract  was  to  receive  goodii 
(a)  6  Tf  rm  Rep.  478. 


Cbustib. 
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vid  passengers ;  aBd  as  the  ship  was  not  in  a  fit  condition  to  1A20. 
leceive  the  latter,  there  was  no  inception  of  the  contract  by  xruicott 
which  the  passage-money  was  to  be  earned ;  she  should  have 
began  to  earn  freight  under  the  whole  contract.  [Mr. 
Jastice  Burrough. — ^If  there  had  been  no  insurance, 
and  the  decks  and  other  parts  of  the  diip  had  been  fitted 
ap,  and  no  man  had  been  put  on  board,  would  not  an  action 
have  been  maintainable  against  the  Company  ?]  It  is  a  dis- 
tinct  question  whether  there  wer6  any  other  remedy,  but 
eertainly,  no  action  could  be  commenced  for  freight,  as 
there  was  merely  an  undertaking  to  ship  the  invalids  on 
board,  if  the  ship  were  put  into  a  particular  condition  to 
receive  them,  but  there  was  no  specific  contract  to  ship  them 
St  ail  events.  lo  Thompson  v.  Taylor  the  amount  of 
the  freight  to  be  earned  was  reduced  to  a  certainty,  viz.  at 
the  rate  of  35s.  per  pipe  for  500  pipes.  Here,  however,  it 
was  not  known  how  many  invalids  were  to  be  embarked,  as 
it  was  merely  provided,  if  there  were  men  ready  for  that 
purpose,  and  the  accommodation  allotted  for  them  should  be 
approved  of. — [Mr.  Justice  Richardson. — Parke  v.  Heln 
son  (a)  was  an  action  on  a  policy  of  insurance  on  freight. 
The  ship  was  a  seeking  ship,  and  was  to  complete  its  lading 
at  different  places.  Having  got  part  of  her  cargo  on  board, 
she  was  lost  by  a  hurricane  in  the  West  Indies,  in  endea- 
vouring to  pass  from  oue  port  to  another  to  complete  her 
caigo.  The  plaintiff  claimed  to  recover  insurance  on 
freight  for  that  part  of  the  cargo,  which  was  not  loaded  at 
the  time  of  the  loss,  as  well  as  for  that  which  had  been  put 
00  board ;  and  he  gave  in  evidence  a  number  of  letters 
from  the  owners  of  plantations  in  Jamaica,  and  other  per- 
sons, expressing  their  intention  of  sending  sugars  and  other 
goods  on  board,  and  the  Jury  thought  that  he  was  entitled  to 
recover  as  for  a  full  cargo.  There  was  no  complete  or 
definite  contract  for  any  specific  freight,  but  it  was  to  be 

(a)  Not  yet  reported.    K.  B.,  Mich.  Tenoi  1816. 


Truscott 

V. 
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1820*  p*i<l  ftccordiAg  ta  die  Qsaal  terms  in  tbit  particalar  tntde  ;• 
and  the  Coort  of  King's  Bench  ivAised  to  diBturb  the  vei^ 
diet,  on  the  ground  that  it  fell  within  the  piincipie  hM  down 
Christib.  j„  Thompicm  t.  Taylor.]  Here,  the  distinction  is,  there 
was  no  contract  whatever ;  the  Companj  were  otily  bovnd  to 
rixip  as  many  invalids  as  they  thought  proper.  How,  tken^ 
fcre,  was  the  amonotof  the  passage-*nioney  to  be  ascer« 
taioed  i  The  general  rale  is,  that  a  pcticj  on  freight  al* 
taches  on  the  loading  of  the  cargo*  So,  here,  some  of  the 
itnralids  should  have  been  sent  on  board  at  all  events,  before 
there  could  be  an  inception  of  the  risk  to  render  the  bsorers 
Kable  for  the  passage^nioney.  Besides,  the  Company  were 
only  to  pay  on  ttieir  embarkation.  Nothing  however  was 
b^an  to  be  earned  here,  as  in  Thompson  v.  Taylor,  where 
the  ship  had  sailed,  on  her  voyage,  or  as  in  Parke  v.  Hebson, 
where  part  of  the  cargo  was  cm  board,  and  the  amount 
of  Che  freigbt  was  to  he  ascertained  by  the  usual  terms  of 
the  fVesi  India  trade.  The  rule,  as  laid  down  by  Lprd  Chief 
Justice  LeCf  in  Tor^e  v.  Watts  (a),  has  been  since  univer* 
sally  adopted,  viz.  that  as  die  goods  were  not  acfuaNy  on 
board,  so  as  to  make  the  plaintiff's  right  to  freight  commence, 
he  could  not  be  allowed  it  So,  in  Thompson  v.  Taylor,  Lord 
Kenyon  said,  that  ''  when  that  case  came  on  at  'Nisi  Prius, 
he  thought  the  plaintiflf  was  not  entitled  to  recover,  because 
he  conndered  it  as  sim^r  in  every  revpect  to  that  of  Tonge 
V.  Watts.  But  he  observed,  that  Thompson  v.  Taylor  de^ 
pended  upon  its  own  peculiar  circomstances.'*  Here,  too,  « 
distinction  has  been  taken  in  the  policy  between  passage-' 
money  and  lireight,  and  diey  most  therefore  be  treated  as 
separate  and  divisible.  In  Thompson  v.  Taylor,  Horncasile 
V.  Stuart  (6),  Jtty  v.  lAndo  (c),  and  Davidson  v.  Willa-- 
^ty  (d)  the  freight  was  provided  for  by  charter-party,  and 
there  was  either  an  inception  of  the  risk  or  pert  perform-' 
ance  of  the  contract  for  an  entire  voyage.    Here,  if  there 

(a)  JStra.   125t. (6)  7  East,  400. (c)  i  New  Rep.  236. 

{d)  1  Maul.  &  Sclw.  313. 
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kid  beeo  no  nisiinuioe,  tiid  the  skip  had  been  folly  |Mit  m       18Sa 

order  to  receive  the  invalids  on  board,  an  adioa  of  indebk^h    ^wmcitt 

hm  OMMtm^mt  could  not  have  been  maintained  for  the  paa- 

a^e  money,  unless  diey  had  been  embarked. — [Lord  Chief 

Jastice  Dii/is3.— Was  not  die  contract  between   the  Easl 

ImUm  G>mpany  ^nd  the  plaintiff,  as  master  of  the  vessel, 

eompfete  i  vras  it  not  begun  to  be  acted  on  i  and  was  ha 

not  prevented  from  carrying  it  into  effect  by  die  perils  of 

die  sea,  and    if  so,  would  he  not  have   been  entitled  to 

recowr,  aldioagh  none  of  the  passengers  were  on  board  at 

the  time  the   loss  happened  f] — The  passage-money  might 

have  been  lost  by  other  accidents  than  those  insured  against. 

The  veasel  might  never  have  been  pot  in  order  to  receive 

the  invalids  as  passengen,  and  unless  she  had  been  com* 

pfeted  for  that  purpose,  the  plaint  is  not  entitled  to  recover. 

Una  case  is  distii^ishable  from  that  of  an  ordinary  in* 

mrance  on  freight,  for  by  the  terms  of  the  correspondence, 

ss  well  as  the  policy,  the  freight  and  passage-money  are 

fbsjoinedy  therefore  it  cannot  be  an  entire  contract*    Even  if 

it  were,  the  ship  should  have  been  completely  fitted  up  to 

recdve  the  invalids  on  board  as  passengers,  and  until  that 

was  done,  there  was  not  a  sufficient  inception  of  the  risk  to 

rsnder  the  insurers  liable  for  the  passage-money,  and  more 

partionlarly  so,  as  not  a  single  invalid  had  been  put  on  board 

before  the  loss  accnied. 

Mr.  Seijt.  Bionttt  in  reply. — ^The  case  of  Thompson  v. 
Taylor  not  only  shews  that  an  insurance  on  freight  at- 
taches on  the  ship's  sailing  under  the  contract  by  which  the 
freight  is  to  be  earned,  though  there  be  dien  no  caigo  on 
hoard,  but  that  it  is  not  even  necessary  for  her  to  have 
arrived  at  the  place  where  the  goods  are  to  be  shipped;  No 
distinction  in  point  of  principle  can  be  drawn  between 
freight  and  passage-money,  the  one  being  payable  for  the 
ooofeyance  of  goods,  the  other  of  individuals.  Neither 
does  it  appear  from  the  policy  or  correspondence,  that  such 
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1890.        •  disdactioii  exists,  for  one  entire  sum  was  to  be  paid  for 
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Trubcott     **^*»  *°^  the  manifest  intention  of  the  parties  appears  to 
V.  have  been,  that  the  ship  should  have  been  completdy  filled 

mth  goods  and  passengers,  which  were  to  be  furnished  and 
provided  bj  the  East  India  Company,  so  that  a  full  ftdght 
might  be  earned.  Several  of  the  provisions  are  in  the 
nature  of  conditions  subsequent,  and  a  great  part  of  the 
voyage  might  have  been  gone  through  before  they  would 
attach.  But  the  plaintiff  is  entitled  to  recover,  both  from  the 
nature  of  the  contract  and  the  terms  in  which  it  is  framed. 
It  was  entire  and  in  part  executed  on  the  commencement  of 
the  loading  of  the  goods  on  board.  Even  if  it  were  not  so, 
the  contract  as  to  receiving  the  invalids  on  board,  commenced 
the  moment  the  alteration  in  the  ship  was  begun.  The  prepa- 
ration on  board  was  equivalent  to  her  sailing,  and  equally  an 
inception  of  risk.  Besides,  the  contract  was  so  far  com- 
pleted on  the  part  of  the  plaintiff  that  he  might  have  sued 
the  Company  if  they  had  refused  to  perform  their  part  of  it. 
It  has  been  said,  that  the  passage-money  might  have  been 
lost  by  other  accidents  than  the  perils  of  the  sea.  That  will 
equally  apply  to  every  case  of  insurance.  It  might  have 
arisen  under  a  charter-party,  and  if  the  correspondence  iii 
this  case  could  be  reduced  to  the  form  of  an  instrument  of 
that  description,  and  the  ship  had  been  lost  before  it  was 
ascertained  what  part  of  the  voyage  she  had  performed,  or 
the  nature  of  the  perils  that  had  accrued  to  her,  the  plain- 
tiff would  not  thereby  be  precluded  from  his  right  to  recover. 
Here,  he  had  appropriated  the  ship  to  the  Company  for  the 
q)ecific  purpose  of  carrying  their  goods  and  conveying  their 
invalids  on  freight,  and  would  have  been  liable  to  an  action 
if  he  had  applied  her  to  any  other  purpose  without  their  sane* 
tion  or  permission. 

Lord  Chief  JustKe  Dallas.-* This  case  resolves  itself 
into  three  points.  First,  whether  there  was  any  contract? 
Secondly,  if  there  was,  whether  any  thing  was  done  under  it 
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by  die  assured?  and,  Thirdly,  whether  what  was  done  con*        1820. 

stituted  a  part  of  the  execution  of  the  contract,  and  an        '"^'^ 

Trvscott 
iBcqptKm  of  the  risk  insured  against?  As  to  the  first,  I  «. 

entertain  no  donbt  whatever.  The  whole  rests  in  the  corre*  Cbristib. 
spoodence,  which  most  clearly  constitutes  the  contract  as  to 
goods^  for,  independently  of  such  correspondence,  there, 
would  be  no  contract  to  take  goods  on  board  at  all,  and  1  am 
at  a  loss  to  draw  any  distinction  between  an  insurance  on 
fieight  and  an  insurance  on  goods ;  nor  do  I  see  that  any 
reason  can  be  assigned,  why  these  letters  do  not  constitute  a 
coatract  for  the  one  as  well  as  the  other.  Leaving  that  dis* 
tinction  therefore  out  of  consideration,  the  question  will 
ultimately  resolve  itself  to  this,  whether,  on  the  hce  of  the 
whole  of  the  correspondence,  there  was  a  contract  by  the 
East  India  Company  to  ship  passengers  as  well  as  goods. 
As  to  the  latter,  the  contract  has  been  admitted  to  exist,  for 
the  plaintiff  had  not  only  received  part  of  the  cargo  on 
board,  but  has  recovered  for  the  freight  of  such  goods. 
The  only  remaining  question  then  is,  as  to  die  passengers. 
The  plaintiff,  as  owner  and  master  of  the  vessel,  proposed  to 
receive  a  certain  number  of  invalids  as  passengers  on  board 
his  ship.  This  proposal  was  tendered  to  the  East  India 
Company  at  Madras,  Their  officer  informed  him,  that 
invalids  should  be  embarked,  provided  the  accommodation  al- 
lotted for  them  should  be  approved  of  by  the  military  survey- 
ing oflker  of  government.  A  survey  of  the  ship  was  af- 
terwards made  under  the  authority  of  the  Company ;  whose 
officer  reported  tliat  she  was  fit  to  accommodate  200  men, 
and  directed  the  ship  to  be  put  into  a  proper  state  for  that 
purpose.  In  consequence  of  this,  the  plaintiff  proceeded  to 
alter  the  ship,  in  order  to  receive  them  on  board.  This, 
therefore,  was  not  merely  a  proposal  by  the  plaintiff  to  the 
Company,  but  an  absolute  acceptance  of  it  by  them,  as  by 
their  direcUons,  the  ship  was  surveyed  and  ordered  to  be  put 
into  a  proper  state  to  carry  a  specified  number  of  men.  On 
these  facts,  therefore,  I  have  no  doubt  but.  that  there  was 
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m  ifiception  of  the  risk  by  the  inception  of  Ibe  contract,  in 
cauaing  tke  preparation  of  the  ship.  As  to  ber  bang 
pable  of  carrying  200  men,  that  fa<t  ba0  been  n 
and  set  at  rest  by  the  verdict  of  tbe  Jury.  This  clear^,  tfei^ 
was  such  a  contract  as  the  plaintiff  has  asserted  it  to  be.  Tbe 
next  question  is,  whether  any  thing  was  done  under  it  by  the 
Assured  i  That  appears  to  me  to  be  equally  clear.  The 
ship  was  put  into  a  state  of  preparation  to  receive  some  pas* 
sengers  on  board,  and  the  completion  of  such  preparation 
was  prevented  by  the  perils  of  the  seas,  ^fhis  too^  wae  done 
by  the  assured,  and  under  the  contract,  and  the  commeiiBe* 
ment  of  such  preparation  undoubtedly  constituted  an  iacep* 
tioa  of  the  risk.  The  essence  of  the  conitraet  was,  that  the 
ship  should  be-  pMt  in  a  proper  slate  to  receive  goods  addr 
passengers.  Part  of  the  goods  wer«  actually  put  on  boards 
but  it  has  been  insisted,  that  as  the  alterations  of  tbe  ship 
were  not  completed  as  to  the  reception  of  the  invalids,  the 
plaintiff  could  not  be  entitled  to  recover  for  the  passage* 
money.  But  although  none  of  the  men  were  put  on  board, 
tbe  ship  had  b^an  to  be  put  into  a  proper  state  to  receive 
them.  That,  therefore,  was  an  inception  of  the  voyage. 
Taking  it  in  the  most  scrupulous  point  of  view,  the  thing 
required  to  be  done  was  in  part  efiected.  It  is  not  necessary 
in  all  cases  that  g<^s  dbould  be  taken  on  board  the  ship  to 
render  the  insurer  liable,  if  there  were  previously  an  incep<« 
tion  of  the  voyage.  Indeed,  it  appears,  that  m  Homeaaile 
V.  Stuart  no  part  of  tbe  cargo  was  shipped  on  board,  buC 
the  Court  held,  that  as  the  risk  on  the  policy  had  commenced, 
the  ponfra«t  Cor  fre^ht  had  its  inception,  and  that  the  fAm^ 
tiff  was  entitled  to  recover.  As  to  what  shall  be  an  im^p-^ 
tion  of  the  contract,  has  been  most  clearly  bud  down  by 
Lord  Ket^OH,  in  Thompsom  v»  Tt^Ior;  where  his  Lordship 
observed  (a%  ^<  that  in  the  ease  of  Montgomery  v.  J^gn^* 
ton{b)  there  was  an  ineeption  of  the  contract,  and  the 
plaintiff  recovered.  So  there,  as  the  plaintiff  bad  b^n  to 
(«)  6  Term  Rep.  48t.  i  (»)  5  Term  Rep.  36t. 


CmMiTSlk. 


IN  TII9  J^lBBT  YSAR  OF  6BO.  IV.  47 

perform  hia  part  of  the  cootra^t,  ««  he  had  done  something       18M. 

iwder  itji  which,  if  matured,  ysould  have  entided  him  lo  hia 
frei^bty  he  diougbt  he  may  recover  on  that  policy,  which  waf  '^"^ 
80  ipsarance  on  that  freight."  That  doctrive  ia  applicable  to 
the  present  caae,  for  if  the  contract  had  been  matured  by 
completijig  the  alterations  in  the  ship,  there  could  be  no 
doubt  whatever>  but  that  the  plaijHiff  would  be  eiitided  to 
recover.  But  such  maturity  wa^  prevented  by  the  perils  of 
the  sea.  Under  all  these  circumstances,^  I  am  clearly  of 
opinion,  that  there  was  an  inception  of  the  risk*  As  to  the 
objection,!  that  the  contract  by  which  the  amount  of  the 
freight  to  he  earned  by  the  plaintiff  was  indefinite  and  uncer** 
tain,  the  case  of  Farke  v,  liehson,  as  cited  by  my  Brother 
JUchardsQu,  appears  to  me  t^)  be  precisely  m  point,  and 
consequently  there  must  be  judgment  for  the  plaintiff. 

Mr.  Justice  Pabk* — 1  perfectly  agree  with  the  doctrine 
which  has  been  previously  laid  down  in  caeea  of  this  descrip^ 
tion,  but  thiuk  it  ought  not  to  be  extended*  In  deciding 
this  case,  however^  it  will  not  be  necessary  to  break  in  aH 
any  of  those  authorities,  and  more  particularly  that  of 
Forba  V,  J^tmll,  which  appears  to  me  to  have  been  moat 
lig^tlj  determined.  My  Brother  Toddy  hat  chiefly  lesCed 
his  aigiinEient  on  the  ground  that  there  was  no  specific  or 
dflfimt^  contniot  on  which  the  plaintiff  might  have  grounded 
aright  of  aetion,  but  here  the.questiondDe8  not  depend  on 
the  particular  form,  of  notion  or  mode  the  plaintiff  aigbc 
Iia?c  resorted  to,  to  obtain  redress  for  the  breach  of  an 
agreement.  Nor  is  it  what  remedy  the  assured  had  against 
the  freighter,  but  is  simply — was  there  a  contract  i  All  the 
cas^  cited  have  beep  determined  within  my  recollection, 
eioept  that  of  Tgngg  v.  JVaiU;  and  in  TAofiysoir  v.  Ttgfhr 
I  A^Ott^t  it  hard  that  the  plaiotiff  should  recover,  as  there 
ware  no  gc^ds  on  hoard  al  the  time  of  the  loss,  but  the 
Gouit  there  did  not  go  on  the  ground  whether  there  mnal  he 
a  charter-party  under  seal  or  not,  but  wbedier  there  was  any' 
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1820.       dontnict  under  which,  but  for  the  periU  of  the  ieu,  the 
TRutcoTT    P'**n^*ff  "*>8'**  ^^^^  ^covered.    The  late  case  of  Parke  v. 
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Hebsongoes  the  length  of  shewing  that  no  specific  contract 
is  necessary,  but  that  it  might  be  derived  from  letters.  It  is 
quite  clear  that  where  there  is  a  contract,  it  is  not  necessary 
that  any  part  of  the  goods  should  be  on  board  under  it* 
That  is  manifest  from  the  cases  of  Thfmpson  v.  Taylor, 
and  HomcaUle  v.  StuaH,  where  the  capture  took  place  be- 
fore any  part  of  the  cargo  was  shipped.  In  Atty  v,  Linda, 
though  part  of  the  cargo  was  on  board,  it  was  not  that 
which  formed  the  subject-matter  of  the  insurance  on  freight* 
So  in  Davidson  v.  Willasey,  a  small  part  of  the  cargo  only 
was  on  board.  Here,  the  East  India  Company  only  acted 
through  the  medium  of  their  agents,  who  entered  into  a 
contract  with  the  plaintiff  as  owner  of  the  vessel.  Without 
adverting  to  what  particular  remedy  he  might  have  had 
against  the  Company  if  they  had  refused  to  perform  the 
contract  i>n  their  part,  it  is  sufficient  to  say,  that  this  case 
falls  within  the  principle  laid  down  in  Thompson  v.  Taylor, 
and  which  appears  to  me  to  be  there  carried  to  its  fullest 
extent.  Here,  there  was  clearly  a  part  performance  of  the 
contract  by  the  plaintiff.  Water  had  been  shipped  for  the 
express  purpose  of  the  invalids,  as  well  as  part  of  the 
materials  necessary  for  the  alterations,  which  vrare  in  fact 
began,  although  not  completed.  That  completion  was 
prevented  by  the  perils  of  the  sea,  which  if  it  had  been 
matured  would  most  clearly  have  entitled  the  plaintiff  to  his 
passage-money,  and  I  therefore  am  of  opinion  that  he  ought 
to  recover  it  in  the  present  action. 

Mr.  Justice  Bubkough.-^!  agree  entirely  with  my 
Lord  Chief  Justice  and  my  Brother  Park,  The  contract 
in  itself  is  of  such  a  nature,  that  if  the  plaintiff  had  bon& 
fide  completed  it  on  his  part,  be  would  have  had  a  claim 
against  the  EaH  India  Company.  The  contract  appeal^  to 
me  to  have  been  made  perfect  by  the  correspondence.   The 
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ship  was  to  be  put  in  proper  order,  and  be  begao  to  make        1920. 
alterations  accordingly ;  if  he  had  completed  them,  and  the 


Company  bad  refused  to  perform  their  engagements,  they  «. 

would  be  liable  to  make  him  compensation  in  an  action     Chribtie, 
for   damages.     But    he    had    proceeded    so    far   in    the 
execution    of  the  contract,    that  he    could    not    take    in 
other  goods    on   his   own   account,    as    the  ship  was  to 
be  completdy  filled  with  their  goods  and  the  invalids  to 
be  furnished  by  them.    They  therefore  would  have  had  a 
right  of  action  against  him  if  he  bad  refused  to  take  any  of 
the  goods  they  might  choose  to  send  on  board.    Nothing 
turns  on  the  form  of  the  contract,  and  no  distinction  can  be 
drawn  whether  it  was  by  charter-party  or  by  letters.    The 
term  **  charter-party"  frequently  tends  to  mislead  and  perplex, 
but  it  amounts  to  nothing  more  than  a  contract  under  seal, 
and  an  agreement  of  any  description  is  equally  valid,  so  that 
a  contract  can  be  derived  from  it.     Here,  therefore,  if  the 
contract  to  be  deduced  from  the  correspondence  was  com* 
plete,  it  was  not  necessary  that  the  invalids  should  have  been 
put  on  board   the  vessel  under  it,  for  if  every  thmg  was 
done  by  the  plaintiff,  which  was  necessary  to  be  done,  up  to 
the  time  of  the  loss,  it  would  be  the  hardest  possible  case  if 
he  could  not  recover.    No  distinction  can  be  drawn  between 
freight  and  passage^money,  except  that  in  the  one  case  the 
article  to  be  conveyed  is  a  dead  article,  and  in  the  other  it  may 
be  considered  as  live  stock.    There  is  much  more  incon- 
venience and  expence  attending  the  providing  for  the  latter 
than  the  former ;  and  I  therefore  concur  in  thinking  that  the 
plaintiff  is  entitled  to  recover. 

Mr.  Justice  Richardson. — ^This  is  an  action  on  a  policy 
at  and  from  Madrat  to  Great  Britain  on  freight  and  pas- 
sage^money,  valued  at  5Q00L  At  the  trial,  the  Jury 
found  a  verdict  for  the  plaintiff  for  104/.  being  the  defend- 
ant's proportion  of  the  loss  insured  against,  but  that  verdict 
found  absolutely  for  48/.  being  his  proportion  for  the 
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1820.       fipcight  of  goods,  and  conditionally  for  56/.  as  to  the  passage- 
'-•^        money.    The  only  question  then,  is,  whether  the  phintiff  is 
V.  entitled  to  recover  this  latter  sum  in  addition  to  the  former. 

CtaRisTiB.  j^  j^  unnecessary  to  consider  whether  this  being  a  valued 
policy,  the  valuation  could  be  opened,  nor  has  the  Court 
the  discretion  to  disturb  the  verdict  for  48Z.  but  the  point 
is  confined  solely  to  the  contract  for  the  conveyance  of  the 
invalids  as  passengers,  from  which  the  plaintiff  seeks  to  re- 
cover the  sum  of  56/.  as  passage-money.  That  will  depend 
on  the  question,  whether  there  was  a  sufficient  contract 
between  the  parties  for  the  shipment  of  such  passengers ; 
and  I  am  of  opinion  there  was.  The  phintiff  originally  pro- 
posed to  carry  40  invalids  at  28/.  per  man.  He  afterwards 
offered  accommodation  for  86,  and  stated,  that  by  giving 
an  additional  deck  to  the  ship,  he  might  increase  the  num- 
ber to  200,  or  as  many  as  after  survey  might  be  deemed 
expedient.  The  survey  was  accordingly  made,  and  the 
Company's  officer  approved  of  the  undertaking,  and  stated, 
that  the  ship  was  capable  of  carrying  the  200  men.  And 
further,  the  governor  afterwards  approved  of  the  projected 
alteration,  and  an  assurance  from  government  was  added, 
that  200  invalids  should  be  eventually  embarked.  No  ques- 
tion was  made  at  the  trial,  as  to  whether  the  ship  might  not 
have  conveniently  received  and  conveyed  tliat  number  of 
invalids  as  passengers.  On  the  facts  now  before  the  Court, 
the  Jury  found  that  she  might,  and  I  therefore  think  that  the 
Company  were  bound  to  put  them  on  board. — Next,  as  to 
the  dbntract,  no  precise  or  definite  form  is  necessary,  all 
that  is  requisite  is,  that  it  be  sufficient.  The  case  of  Parke 
V.  Hebson  shews,  that  any  contract  equivalent  to  a  charter- 
party  is  enough.  The  main  objection  raised  by  my  Bro- 
ther Taddy  in  the  course  of  his  argument  was,  that  this 
was  not  a  subsisting  contract,  as  something  remained  to  be 
done  by  the  plaintiff  before  the  passengers  could  be  sent  on 
board,  tiz.  the  completion  of  the  additional  deck,  which 
was  merely  began  when  the  loss  happened.    That  amounted 
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to  nothing  more  than  a  particular  mode  of  fitting  up  the  1820. 
ship ;  and  it  is  a  usual  stipulation  in  charter-parties,  that  "^^"^^ 
the  owner  shall  fit  up  the  ship  in  a  particular  way,  and  rig  ^  «. 
and  equip  her  for  the  voyage^  according  to  the  wbhes  of  the 
charterer ;  and  if  a  loss  should,  happen  before  she  was  com- 
pletely equipped,  it  would  form  no  objection  as  to  the 
assureds'  being  entitled  to  recover  in  an  action  on  an 
insurance  on  freight.  If  it  were  stipulated  in  a  charter- 
party,  that  additional  bulk-heads  should  be  made,  or  partitions 
in  the  hold  for  the  reception  of  a  particular  cargo,  it  could 
be  no  defence  to  the  insurer,  that  the  vessel  was  lost  before 
the  partitions  were  completed.  It  has  been  further  insisted, 
however,  that  the  plaintiff's  gains  might  have  been  defeated 
by  other  risks  than  the  perils  of  the  sea ;  but  if  there  is  a 
reasonable  certainty  that  benefit  will  be  obtained,  it  is  no 
consequence  that  it  may  possibly  be  defeated  by  any  other 
cause : — For  instance  as,  in  the  case  of  profits,  which  may  be 
defeated  by  a  variety  of  circumstances ;  and  Mr.  Justice  Laioh 
fence,  in  Thompson  v.  Taylor,  said  (a), ''  that  it  seemed  to  him 
that  the  plaintiff  clearly  had  an  insurable  interest.  That  as 
to  the  objection  that  it  was  only  a  speculative  interest,  it  was 
not  anlike  the  case  of  Grant  v.  Parkinson  (fi),  where  it  was 
held,  that  the  profits  of  a  cargo  of  molasses  might  be  in- 
sured, notwithstanding  the  statute  19  Geo.  2.  c.  37/'  That 
b  a  much  stronger  instance  than  the  present,  as  here  the 
alterations  in  the  ship  would  have  been  completed,  but  for 
the  storm  which  occasioned  the  loss.  I  therefore  think  the 
plaintiff  is  entitled  to  recover  the  sum  of  561.  in  addition  to 
that  of  48/.  as  found  for  him  by  the  Jury. 

Judgment  for  the  plaintiff*  accordingly,  and  the 
verdict  to  stand  for  104/. 

(a)  6  Term  Rep.  483.     ■      (6)  Park  on  Insurance,  6th  edit  354. 


1)2 


62  CASES  IN   MICHAELMAS  TERM, 

1820. 


Thorsday,  WaRMSLEY  V.  MacBY. 

Nov.  16. 

An  affidavit  of  Thr  defendant  was  held  to  bail  on  the  following  affidavit 
/&  Sat  tiie  <>f  ^Jcbt : — "  James  How,  of,  &c.  clerk  to  John  fVarmsley, 
fiidebteTt^**  of,  &c.  on  his  oath  saith,  that  Robert  Macey  is  jusUy  and 
the  plaintiff  in  truly  indebted  nnto  the  said  John  Warmdey,  in  the  sum 
a  certain  »uni,      -  ^^,  ,  ,  ,  i-  _^  •     i.-ii      c 

as  acceptor  of  Of  AAL  and  upwards,  as  the  acceptor  of  a  certain  bill  ot 

change.^bi^.    exchange,  bearing  date  the  10th  of  April  last,  drawn  by  the 

ing  date  on  a    said  John  fVamuky  for  a  valuable  consideration  on,  and  ac- 

certam  day,  '^ 

drawn  by  the    cepted  by  the  said  Robert  Macey,  payable  two  months  after 

uid  Mcepted    ^®  ^*^®  thereof,  and  doe  at  a  day  now  past.    The  deponent 

by  the  defend- ^further  saith,  that  he  is  the  managing  clerk  of  the  said  John 

anty  payable  ^^  ,  ^ 

two  months       tVarmsky^  that  he  was  well  acquainted  with  the  said  Robert 

thereof,  and      Mocey,  and  negatived  a  tender  by  the  latter  to  the  former, 

now  pi'^u^    *^  ^^  '*®'*  ^^  "^^  knowledge  and  beUef/' 
Bufficient, 

ther  shewing         Mr.  Serjt.  Veil  on  a  former  day  iu  this  Term,  had  obtained 
between^  plain-  ^  ^^  ^  ^^^^  cause  why  the  bail  bond  in  this  cause  should 

tiff  and  de-       not  be  delivered  up  to  be  cancelled,  and  the  defendant  dis- 

fendant,orad-  . 

ding  that  the     charged  upon  entering  a  common  appearance,  on  the  ground 

unpaid.  of  insufficiency  in  the  affidavit.  He  founded  his  motion  on  the 

following  objections ;  First,  that  it  did  not  appear  in  what 
capacity  the  plaintiff  sued,  nor  did  the  affidavit  shew  what 
relation  existed  between  him  and  the  defendant ;  Secondly, 
that  it  was  not  sworn  that  the  bill  still  remained  due  and 
unpaid,  as  it  merely  stated  that  it  was  due  at  a  day  then  past ; 
and  in  support  of  that  objection  he  relied  on  the  cases  of 
Machu  V.  Fraseria),  and  Balbi  v.  Batley  (&);  Thirdly,  that 
when  the  affidavit  was  originally  sworn,  the  defendant's 
christian  name  was  stated  to  be  Joseph  instead  of  Robert, 
and  that  the  one  was  afterwards  erased,  and  the  other  sub- 
stituted in  lieu  thereof.  He  therefore  submitted,  that  at  all 
events  it  required  a  new  stamp,  as  it  was  a  material  alteration, 

(«)  «  Marsh.  48S.  S.  C.  7  Taunt.  ITI.— (^)  1  Mtnh.  4S4.    ».  C. 
6  Taunt  95. 
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and  lastly,  that  the  sirname  of  the  deponent  was  spelt  Horn  1820. 

in  the  body  of  the  affidavit,  and  that  he  had  put  his  signature  ^^'^'^'^ 

to  it  by  the  name  of  Howe.    The  Court  granted  the  rule  on  ^  v. 
the  two  first  objections  only. 

Mr.  Serjt.  Ondow  now  shewed  cause,  and  relied  on  the 
case  of  Davison  v.  March  (a),  where  an  affidafit,  statii^  the 
defendant  to  be  indebted  to  the  plaintiff  as  indorsee  of  a 
bill,  without  alleging  the  bill  to  have  become  due,  was  held 
Mifiicient.  He  also  referred  to  TidtTB  Practical  Forms  (b), 
and  Impels  Practice  (c),  to  shew  that  the  present  affidavit 
was  consistent  with  the  forms  there  adopted.  The  cause  of 
action  is  sufficiently  and  distinctly  set  out,  viz.  that  the  de- 
fendant was  indebted  to  the  plaintiff  as  the  acceptor  of  a  bill, 
of  which  the  plaintiff  was  the  drawer,  and  which  was  overdue 
when  the  affidavit  was  made.  In  Coppinger  v.  Beaton  (d) 
the  Court  said,  that  no  precise  form  of  words  was  required 
to  be  used  in  an  affidavit  to  hold  to  bail,  and  they  added» 
that  the  Courts  ought  not  to  entangle  suitors  in  unnecessary 
niceties. 

The  learned  Serjeant  was  proceeding  with  his  ai^ument, 
when  the  Court  called  on  Mr.  Seijt.  Pell  to  support  his 
rule. 

The  cases  on  this  sulject  are,  at  all  events,  contradic* 
toiy.  The  mere  statement  that  the  defendant  was  indebted 
to  the  plaintiff,  is  not  sufficient  to  shew  that  the  bill  must 
of  necesttty  remain  unpaid.  In  Taylor  v.  Forbes  (e)  an 
affidavit,  stating  only  that  the  defendant  was  indebted  to  die 
phintiff  for  goods  sold  and  delivered,  and  not  stating  by  the 
plamtiff  to  the  defendant,  was  held  insufficient,  and  Lord 
EUenborough  there  said  (f\  **  the  strictness  required  in  affida- 
vits of  debt,  is  not  only  to  guard  defendants  against  perjury, 
but  also  against  any  misconception  of  the  law  by  those  who 
make  the  affidavits,  and  the  leaning  of  my  mind  is  always 

(a)  1  New.  Rep.  157 (6)  4th  edit  page  96.  (g)  C.  P.  6tli 

edit,    page  76.  (d)  8  Term  Rep.    538.  (e)  11  East,   315. 

(/)Id.3l6. 
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1820.        to  great  strictness  of  construction,  where  one  party  is  to  be 
Wa»c8lby     d®P"^«<*  o^  •*»  liberty  by  the  act  of  another."     In  Balbi  v. 
••  Batletf  (a),  the  same  mode  of  avoiding  the  objection  was  re- 

sorted to,  as  in  this  case,  and  Lord  Chief  Justice  Gibbs  there 
observed,  '^  that  it  was  usual  to  state  the  connexion  between 
ih^  plaintiff,  and  the  other  parties  to  promissory  notes,  in  order 
to  shew  how  the  plaintiff  became  entitled."  The  word  "  in- 
debted/' therefore,  does  not  cure  the  defect  arising  from  the 
want  of  a  statement  that  the  bill  remained  unpaid.  The  case  of 
Perks  V.  Severn  (b)  established  the  same  principle.  Besides, 
here,  the  relation  between  the  plaintiff  and  defendant  is  not 
sufficiently  set  out,  for  it  should  have  been  stated  that  the 
bill  was  payable  to  ike  plaintiff  or  his  order  at  a  day  then 
past(c).  Nothing  can  be  intended  by  the  Court  in  affi- 
davits of  thu  description;— on  the  contrary,  they  will  require 
precision  and  certainty.  In  Machu  v.  i^Voser,  Lord  Chief 
Justice  Gibbs  said  {d\  "  the  plaintiff  swears  the  defendant  is 
indebted  on  a  bill  drawn  by  the  plaintiff  upon,  and  ac- 
cepted by  the  defendant.  Every  word  of  this  may  be  true, 
and  yet  the  plaintiff  may  not  be  entitled  to  arrest  the 
defendant  and  if  so,  certainly  it  is  not  such  an  affidavit  as 
cap  support  this  arrest."  It  is  worthy  of  observation,  that 
the  case  of  Bradskaw  v.  Saddington  (e)  was  not  referred  to 
in  Balbi  v.  Batley^  but  in  that  case  it  was  stated,  that  the 
bill  was  long  since  due  and  unpaid,  and  the  decision  of  the 
Court  turned  entirely  on  the  character  in  which  the  plaintiff 
sued.  In  the  late  case  of  Sartds  v.  Graham  (/)  it  was  held, 
that  an  affidavit^  stating  that  the  defendant  was  indebted  to 
the  plaintiff  in  a  certain  sum  on  two  bills  of  exchange, 
drawn  by  the  plaintiff  on,  and  accepted  by  the  defendant, 
was  insufficient,  as  it  did  not  state  that  the  bills  were  due 
and  unpaid ;  and  here  it  is  merely  alleged  that  the  bill  was 
due  at  a  day  past,  but  it  does  not  go  on  to  state  that  it  re- 
mained unpaid. 

(a)  1   Mareh.  4S4 (6)  7  East,  194. (c)  Tidd'i  Forms,  9^. 

(d)  7  Taunt  173.  S.  P.  2  Marah.  484.  (g)  7  East,  94«  ■  ■      ■(/)  AqU, 

voL  iv.  page  18. 
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Lord  Cfaief  Justice  Dallas. — This  is  an  application  to       1320. 


tbe  Courts  that  the  defendant  may  be  discharged  out  of  cus- 
tody  on  filing  common  bail,  on  the  ground  of  insufficiency  «. 

in  the  affidavit  under  which  he  was  arrested.  The  action  "^cit. 
was  commenced  by  the  plaintiff  as  drawer,  agunst  the  defend* 
ant  as  acceptor  of  a  bill  of  exchange.  The  affidavit  sets 
forth  the  relative  situation  of  the  parties  as  drawer  and 
acceptor,  the  time  when  the  bill  was  payable,  and  that  it 
was  due  at  a  day  then  past,  but  it  omits  to  state  that  the 
bill  still  remains  unpaid.  It  has  been  objected,  first,  that 
the  relation  between  the  plaintiff  and  defendant  is  not  suf- 
ficiently shewn,  or  in  what  character  the  former  sued ;  and 
secondly,  that  although  the  bill  is  stated  to  have  become 
doe,  it  does  not  express  that  it  still  remains  unpaid.  In  the 
outset,  it  is  necessary  to  observe,  that  the  affidavit  is  conform- 
able to  the  precedents  contamed  in  all  the  books  of  practice. 
The  first  question  therefore  is,  whether  these  precedents  be 
erroneous  or  not  i  It  has  been  said,  that  the  cases  which 
have  been  decided  on  this  subject  are  contradictory.  If  it 
rested  on  principle,  there  would  be  no  difficulty  whatever. 
It  is  therefore  necessary  to  examine  those  cases  in  order  to 
ascertain  their  general  result;  It  is  a  well  known  principle,  that 
in  affidavits  of  this  description,  a  subsisting  and  sufficient 
cause  of  action  must  be  shewn,  and  that  the  plaintiff  had  a 
right  to  arrest  the  defendant  at  the  time  the  affidavit  was 
sworn.  As  to  what  shall  be  a  sufficient  cause,  must  depend 
on  the  subject-matter  of  the  action.  In  cases  for  goods 
sold  and  delivered,  the  form  of  the  affidavit  has  been  settled 
by  a  number  of  decisions.  Further,  it  is  necessary,  that  in 
point  of  form,  affidavits  of  this  description  must  be  certain 
and  explicit,  and  strictly  pursued,  for  the  reasons  stated  by 
Lord  Ellenborough  in  the  case  of  Taylor  v.  Forbes  (a). 
Independently  of  that  decision,  there  are  several  cases  in 
which  the  question  has  arisen  as  to  the  sufficiency  of  an 
affidavit  to  hold  to  bail  on  bills  of  exchange  and  promissory 
(a)  11  £«st,  3ia. 
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1820.        notes,  and  the  first  rule  established  by  them  is,   that  the 
^'■"'^        relation  between  the  parties  must  clearly  appear,   t?t2.  in 
V.  what  character  the  plaintiff  sues,  and  what  party  the  defend- 

ant is  to  the  instrument,  to  make  him  liable  thereon.  This 
appears  to  me  to  have  been  sufficiently  stated  in  the  present 
instance,  viz.  that  the  defendant  was  indebted  as  the  acceptor 
of  a  bin  drawn  on  him  by  the  plaintiff.  Next,  then,  it  must  be 
shewn,  that  the  plaintiff  has  a  right  to  arrest;  it  is  not  suf- 
ficient to  state  that  the  defendant  is  indebted,  and  no  more, 
because  he  may  be  indebted,  and  the  day  for  payment 
may  not  have  arrived  when  the  arrest  is  made.  It  is  there- 
fore necessary  to  shew,  not  only  that  the  debt  is  payable  at 
a  certain  day,  but  that  it  remains  unpaid.  Whatever  how- 
ever amounts  to  a  statement,  or  shews  that  a  bill  has  become 
due,  is  equivalent  to  statbg  that  it  is  payable  and  unpaid. 
Here,  the  affidavit  states,  that  the  bill  was  due  at  a  day  past, 
and  that  the  defendant,  as  acceptor,  was  indebted  to  the 
plaintiff  as  the  drawer  thereof.  That  is  sufficient  in  terms  to 
shew  that  it  remained  unpaid,  for  if  it  had  been  paid,  the 
statement  that  the  defendant  was  indebted  to  the  plaintiff 
would  be  altogether  false,  and  if  he  were  not  so,  the  party 
making  the  affidavit  might  be  indicted  for  perjury.  Thus 
far  I  have  proceeded  on  principle,  which  none  of  the  cases 
cited  tend  to  contradict.  I  will  therefore  now  briefly  ex- 
amine those  cases  on  which  the  present  objections  have  been 
founded.  In  Balbi  v.  Bailey  the  affidavit  was  similar  to 
the  present  in  this  respect,  riz.  in  stating  that  the  bill  was 
payable  at  a  day  then  past,  without  adding  that  it  remained 
unpaid.  No  objection  however  was  there  raised  as  to  this 
point,  but  it  was  confined  to  the  single  ground  that  it  did 
not  appear  that  the  bill  was  indorsed  or  made  payable  to  the 
plaintiff;  and  the  Court  held,  that  it  should  have  been 
shewn  in  what  character  he  claimed,  and  in  what  relation 
the  defendant  stood.  That  case  however,  if  not  over-ruled, 
was  much  broken  in  upon  by  Machu  v.  Fraser,  where  it 
was  observed  by  Lord  Chief  Justice  Gibbs,  that  Bradshaw 
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V.  Saddif^ton  was  not  referred  to  in  Balbi  v.  Bailey,  1820. 
Without  however  examinbg  whether  the  latter  case  was 
properly  decided  or  not,  it  is  sufficient  to  state  that  it 
need  not  be  recognized  as  being  applicable  to  the  pre*  Macey, 
sent.  In  Bradskaw  v.  Saddington^  the  affidavit  stated,  **  that 
the  defendant  was  justly  indebted  to  the  plaintiflf  in  1002. 
and  upwards,  upon  and  by  virtue  of  a  certain  bill  of  exchange 
drawn  by  the  defendant,  and  long  since  due  and  unpaid.'* 
The  objection  there  raised  was  altogether  different  from  the 
present,  viz.  that  it  was  not  at  all  stated  in  what  charac- 
ter the  plaintiff  charged  the  defendant  to  be  indebted  to  him, 
and  it  was  held,  that  the  affidavit  was  sufficient.  That  case, 
therefore,  is  a  direct  authority  as  to  the  first  objection  here 
raised.  The  Court  there  said,  '^  that  the  affidavit  sufficiently 
indicated  the  ground  on  which  the  plaintiff  had  holden  the 
defendant  to  bail,  that  it  was  upon  a  bill  of  exchange, 
drawn  by  the  defendant,  on  which  he  was  justly  indebted  to 
the  plaintiff,  and  it  was  not  necessary  for  the  plaintiff  to 
specify  in  what  particular  character,  whether  as  payee  or 
indorsee  he  claimed.^'  Nothing  whatever  was  there  said  as 
to  the  bilFs  remaining  unpaid.  In  Sands  v.  Graham  it  was 
not  stated  when  the  bill  became  due.  It  is  quite  clear, 
therefore,  that  that  was  not  sufficient.  On  common  sense 
and  reason  I  entertain  no  doubt  whatever ;  and  when  the 
cases  are  looked  at  and  examined,  with  the  exception  of 
Bailn  V.  Bailey,  in  which  Bradshaw  v.  Saddingtan  was  not 
referred  to,  there  will  appear  to  be  no  inconsistency  whatever, 
and  the  decisions  are  perfectly  reconcileable  with  each  other. 
On  those  cases,  therefore,  as  well  as  on  principle,  sense,  and 
reason,  it  appears  to  me  that  the  present  affidavit  is  suf- 
ficient. 

Mr.  Justice  Pake  and  Mr.  Justice  Burrouoh  con- 
curred. 

Mr.  Justice  Richardson. — No  case  has  established  that 
it  is  necessary  to  state  in  an  affidavit  to  hold  to  bail  on  a  bill 
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1820.  of  eichange,  that  such  bill  remains  unpaid.  It  is  sufficient 
WARM8LEY  ^  ^^^^  ^^^  ^'  ^  overdue.  Whether  the  decision  of  this 
Court  in  Balbi  v.  Bailey  were  correct  or  not,  still  the  ob* 
,  jection  there  taken,  seems  to  have  been  abandoned  in  the  sub- 
sequent case  of  Machu  v.  Fraser.  It  appears  to  me  that 
the  rule  was  rightly  laid  down  in  Bradshaw  ▼.  Saddington, 
apd  the  practice  of  this  Court,  in  framing  affidavits  of  this 
description  has  been  conformable  to  that  decision. 

Rule  discharged  (a). 

(«)  See  Ijunhe  ▼.  yewcmahe^  ante,  page  14,  and  the  cases  on  tliU  inb- 
ject  collected  in  Chitty  on  Bills,  6tli  edit.  348,  where  the  diBtinc" 
tion  is  taken  in  affidavits  of  debt  against  the  acceptor  and  iodorser 
of  a  bill  of  exchange.  The  former  being  primarily  liable,  it  is 
ne(fessary  to  state,  that  snch  biU  was  due,  or  at  least  to  shew  the 
date  and  when  it  was  payable ;  bat  in  an  action  against  the  indoner, 
who  can  only  be  liable  m  default  of  the  acceptor,  and  whose 
liability  is  only  collateral  and  conditional,  it  is  not  necessary  to  shew 
that  the  bUl  is  overdae ;  and  In  EUtmt  v.  MortUiki,  1  Chit.  Rep.  648,  ao 
affidavit,  stating  that  the  defendant  was  indebted  to  the  plaintiff  on  a 
bill  payable  to  a  third  person  at  a  day  now  past,  was  held  infficient, 
without  stating  at  what  day  the  bill  was  payable,  and  withont  shewingf 
the  connexion  between  the  payee  and  the  plaintiff;  and  Mr.  Justice 
Best  there  ohsenred,  that,  **  if  in  point  of  fact  the  bill  was  payable  on 
a  certain  day  now  past,  the  statement  in  the  affidavit  was  sufficient, 
and  it  sufficed  that  the  plaintiff  swore  tliat  the  defendant  was  indebted 
to  him,  for  if  he  were  not  so,  the  defendant  might  indict  him  for  perjury.*' 
In  EdwardM  ▼.  Dick,  3  Bam.  6t  Aid.  495,  an  affidavit,  which  stated 
that  the  defendant  was  indebted  to  the  plaintiff  as  drawer  of  a  bUl, 
was  held  insufficient,  as  it  was  not  stated  that  the  bill  was  due ;  and 
Lord  Chief  Justice  Abbott  there  laid  it  down  as  a  general  rule,  that  such 
statement  was  necessary,  and  accordingly  over-ruled  the  case  of  Dmuon 
V.  itfarcA,  1  New  Rep.  157.  So,  in  Humphries  v.  fVUUamSf  2  Marsh. 
S31.  S.  C.  6  Tannt.  531.  an  affidavit,  stating  that  the  defendant  was 
indebted  to  the  plaintiff  as  indorsee  of  a  bill  drawn  by  one  T.  9V,  at  a 
day  now  past,  without  stating  how  the  defendant  became  liable,  whether 
as  acceptor  or  indorser,  was  held  insufficient  It  is  necessary  to 
state  in  what  particular  character  the  debt  is  due  to  the  plaintiff,  for 
if  he  had  no  interest  in  the  bill  on  which  he  could  sue  the  defendant, 
he  or  the  party  making  tlie  affidavit  would  be  guilty  of  perjury,  and  ia 
the  latter  case,  Lord  Chief  Justice  Gibhs  adverted  to  the  distinctioa 
between  the  plaintiff's  title  and  the  defendant's  liability. 
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1820. 


Charlton  and  Wife  v.  Driver.  FrWay, 

Nov.  17. 

At    the    trial  of  this  cause  before   Lord  Chief  Justice  The  plaintifis 

Dallas,    at   Westminster,    at    the    Sittings   after  the    last  cd'Sf  Und^ 

Hilary  Term,  a  verdict  was  taken  by  consent  for  the  plain-  ^^j  „„*h  ^^th 

tiffs  for  Go/.  Ss.  4d.  subject  to  the  opinion  of  the  Court,  on  Archbishop  of. 

the  following  case : —  lease,  renew- 

Tbe   pla'mtiffs  being  possessed  of  an  estate  in   Surrey,  ment^of ^cer- 

which  they  held  by  lease  from  the  Archbishop  of  Canter*  J*^"  ^^  »«* 
1  ,,,/_,  ^       ,  v.  fees,  under-let 

oury,  dated  the  9th  May,  1812,  for  the  term  of  twenty-one  snch  lands  to 

years,  and  which  would  expire  on  the  9th  of  May,  1833,  Zt^tlrn^wbo 

did,  on  the  20th  November,  1816  (in  consideration  of  the  «SIa"he  would 

rents  and  covenants  reserved  and  contained  on  the  part  of  from  time  to 

the  lessees,  to  be  paid  and  performed)  grant  an  underlease  eveiy  time 

of  part  of  the  above  estate  to  the  defendant  and  his  brother  ?"i5r,^|^y  to** 

(since  deceased)  for  a  term  of  eighteen  years  from  Lady  Day,  the  plaintiffs, 

18 15,  in  which  last  mentioned  lease,  the  plaintiffs  covenanted  bishop,  soch 

with  the  lessees,  at  the  end  of  the  above  term,  to  grant  them  fi^i^d  fm, 

a  new  lease  of  the  said  premises  for  such  further  term  as  ^hlcfa,  apoa 

^     ^^       .  e         /-ii    •  every  renewal 

would  make  in  the  whole  fifty-mne  years,  from  Lhristmas,  by  tiie  piam- 

a  t     t  •  1   /•  i*       •  tiffs,  of  the 

1775,  at  the  same  rent,  and  which  nfty-nme  years  term  so  to  leaM  by 

be  granted,  would  expire  at  Christmas,  1834;  and  at  which  heW*^^?S«- 

pehod,  the  interest  of  the  lessees  would  altogether  deter-  mues  demit- 

mine.      There    was    a    covenant    contained  in    the  lease  others)  should 

from  the  defendant  and  his  brodier— "  That  they  would  ^l^Mt  bjr  the 

from  time  to  time,^  and  at  every  time  durins:  the  said  term  of  plaintiffs  m  re- 

eighteen    years,   pay  to    the    plamtiffs,  or  the  said   Arch-  premises 

bishop,  such  part  of  the  6ne  and  fees,  which,  upon  every  mised  to  die 

renewal  by  the  plaintiffs  of  tlie  lease  by  which  they  held  the  nlS^tlBst  tL 

premises  thereby  demised  (amongst  others)  should  be  paid  reasonable 

or  payable  by  the  plaintiffs  in  respect  of  the  premises  thereby  ^f^is  cove- 

demised  to  the  defendant  and    his  brother."    The  lease,  S?daS<u!!!t* 

only  intended 
to  pay  fine* 
conunenaurate  wiUi  his  interest  in  the  preniscf. 
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3820.        dated    the  9tb  May^   1812,  from  the  Archbishop  to  the 
Charlton     pIuotiffS|  was  a  renewed  lease,  as  was  also  the  lease  of  the 
<'*  20th  November,  1816,  from  the  plaintiffs  to  the  defendant 

and  his  brother,  who  paid  to  the  plaintiffs  their  proportion  of 
the  fine  and  fees  on  such  renewal.  On  the  9th  May,  1819, 
(seven  years  after  the  last  lease  from  the  Archbishop  was 
granted,)  the  plaintiffs  again  renewed  their  lease  with  him, 
and  upon  such  renewal,  the  premises,  the  subject  hereof, 
M-ere  demised  by  the  said  Archbishop  to  the  plaintiffs  for  a 
term  of  twenty-one  years,  commencing  on  the  9th  May, 
1819i  the  date  of  such  lease.  This  last  term  would  expire 
on  the  9th  May,  1840,  and  the  fifty-nine  years  term 
agreed  by  the  plaintiffs  to  be  made  up  and  granted  to  the 
defendant  and  his  brother,  would  expire  at  Christmas,  1834, 
when  their  interest  would  terminate,  as  before  stated.  The 
plaintiffs,  on  the  last  renewal  on  the  9th  May,  1819>  paid 
to  the  Archbishop  of  Canterbury,  1118/.  for  a  fine  thereon, 
and  16/.  for  the  fees  of  such  renewal,  of  which  fine  and  fees 
so  paid  by  the  plaintiffs  for  such  renewal,  8lZ.  35.  4d.  was 
paid  in  respect  of  the  premises  demised  by  the  plaintiffs  to 
the  defendant  and  his  brother,  but  with  reference  to  such 
extended  term  granted  to  the  plaintiffs  as  aforesaid,  and  ex- 
ceeding in  point  of  time,  the  interest  which  the  defendant 
and  his  brother  were  entitled  to  in  these  premises  (which 
would  expire  at  Christmas,  1834)  for  five  years  and  upwards. 
The  defendant's  proportion  of  the  above  sums  of  1118/. 
and  16/.  in  respect  of  that  part  of  the  estate  which  had 
been  demised  to  him  and  his  brother  by  the  plaintifis,  in  the 
event  of  the  defendant's  being  liable  to  reimburse  the  plain- 
tiffs so  much  of  the  fine  and  fees  as  were  applicable  to  the 
whole  extended  term  of  seven  years,  obtained  by  such  last 
renewal  as  claimed  by  the  plaintiffs,  was  81/.  3^.  4d.  but 
in  the  event  of  the  defendant  (who  survived  his  brother) 
being  liable  to  reimburse  the  plaintiffs  such  part  only  of  that 
sum  as  might  be  applicable  to  the  defendant's  interest  in  the 
said  premises,  and  to  the  period  which  would  elapse  between 
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Ladjf  Dajfj  1833  (when  the  defendant's  present  lease  would  1820. 
expire)  and  Christmas,  1834,  up  to  which  time  only  he  ""^^ 
would  be  entitled  to  hate  the  term  granted  to  him  and  his  v. 

brother  enlarged,  being  one  year  and  nine  months  or  there- 
abouts, then  bis  proportion  of  the  above  sum  would  be  no 
more  than  21/. — ^The  plaintiA  declared  in  covenant  on  die 
lease  of  the  20di  Natfember,  1816,  for  81/.  3«.  4d.  stat- 
ing that  sum  under  a  viddieei,  as  having  been  paid  by 
them  in  respect  of  the  premises  demised  to  die  defendant 
and  his  brother  for  the  fine  and  fees  oo  the  last  renewal. 
The  defendant  pleaded  that  the  plaintiffs  ought  not  to  have 
their  action  for  more  dian  21/.  stating  that  such  part  of  the 
said  fine  and  fees  so  paid  upon  sucb  renewal  as  aforesaid,  in 
respect  of  the  premises  demised  to  the  defendant,  amounted 
to  21/.  and  no  more,  and  a  tender  of  that  sum  to  the  plain- 
tiffs, with  a  proferi  in  curiA  of  the  money  tendered.  ^Iie 
plaintiffs  replied,  that  such  part  of  the  said  fine  and  fees  so 
paid  on  such  renewal  as  aforesaid,  in  respect  of  the  demised 
premises,  amounted  to  a  larger  sum  than  21/.  to  wit,  the 
said  sum  of  81/.  3s.  Ad,  mentioned  in  the  declaration, 
whereupon  issue  was  joined.  It  was  i^reed  that  either 
party  should  be  at  liber^  to  refer  to  die  pleadings,  and 
to  the  lease  of  1816.  The  question  for  the  opinion  of  die 
Court  was,  whedier  the  plabtiffs  were  entitled  to  recover 
more  than  the  sum  of  21/.  paid  mto  Court.  If  they  were, 
die  verdict  was  to  stand,  but  otherwise  a  nonsuit  was  to  be 
entered. 
Hie  case  came  on  for  argument  diis  day,  when 

Mr.  Segt.  Taddy  for  the  plaintiffs  submitted,  that  the  only 
question  was,  whether,  considering  die  intention  of  the 
parties,  the  defendant  was  liable  for  the  whole  sum  payable 
on  the  renewal,  or  only  a  proportional  part  for  die  time  be 
and  his  brodier  were  to  occupy.  The  interest  of  the  plain- 
tiffs at  the  time  of  the  demise  to  the  latter  would  expire  on 
the  gdi  Ifiiy,  18S3,  and  the  under-lease  granted  by  the 


i 
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1820.        plaintiffs  to  the  defendant  and  his  brother,  would  also  expire 
Charxtoii     *^  *^®  preceding  Lady  Day  in  that  year.     But  the  plaintiffs 

o.  covenanted  therein  to  grant  them  a  new  lease  to  expire  at 

Driver 

Christmas,    IQS4,  which  would   extend  their  term  in  the 

premises  one  year  and  nine  months  beyond  the  plaintifis  in- 
terest therein.  It  may  be  said,  that  it  would  be  unjust  for 
the  defendant  to  be  compelled  to  pay  the  whole  of  the  fine 
on  the  renewal,  when  he  merely  derived  an  interest  for  so 
short  a  period,  but  if  he  intended  that  the  covenant  dbould 
be  limited,  it  should  have  been  so  expressed,  but  he  has 
covenanted  to  pay  such  part  of  the  fine  which  upon  every 
renewal  should  be  paid  or  payable  by  the  plaintiffs  in  respect 
«  of  the  premises  demised.    If  it  was  meant  to  have  been 

a  limited  covenant,  it  should  have  been  expressed  that  he 
would  only  pay  a  fine  proportionable  to  the  interest  he  had 
in  the  premises,  and  more  particularly  so,  as  the  fine  payable 
by  the  plaintiffs  to  the  Archbishop  was  in  gross.  The  word 
premises  in  the  deed  of  the  deimse,  is  merely  descriptive  of 
locality,  and  confined  to  the  tenement,  and  not  the  interest 
the  defendant  and  his  brother  were  to  have  in  the  term. 
[Mr.  Justice  Burrough. — ^The  word  premises  bears  re- 
lation to  the  whole  of  the  deed,  and  the  term  forms  part 
thereof,  and  is  inseparably  connected  with  it.]  The  defend- 
ant was  to  occupy  at  a  trifling  rent,  and  ffpin  the  extension 
of  the  term  granted  to  him,  it  is  evident  1^1!,  intended  to  pay 
the  whole  fine,  as  he  was  fully  aware  thati^it  was  the  ctistom 
to  renew  every  seven  years,  and  that  there  could  be  only  one 
renewal  as  applicable  to  his  interest.  Besides,  he  cove- 
nanted to  pay  the  fine  and  fees  which  might  become  payable 
on  every  renewal  from  time  to  time ;  it  is  therefore  reason- 
able to  suppose,  that  he  intended  to  pay  the  whole  of  the 
fine  due  to  the  Archbishop  on  the  renewal,  jfjqXh  from  the 
reason  of  the  thing  and  the  express  terms  of  the  covenant. 

Mr.  Serjt.  Blosset,  contra,  was  stopped  by  the  Court. 
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Lord  Chief  Justice  Dallas. — Covenants  are  to  be  con- 
strued according  to  the  obvious  intention  of  the  parties,  as 
collected  from  the  whole  context  of  the  instrument,  exan- 
tecedtntUnu  et  consequefiHbuSf  and  according  to  the  reason* 
able  sense  of  the  words.  If  there  be  'any  ambiguity,  then, 
such  construction  shall  be  made  as  is  most  strong  against 
the  covenantor,  for  he  might  have  expressed  himself  more 
clearly,  and  this  general  principle  has  been  applied  to  the 
construction  of  leasesi;  for  it  has  been  holden,  that  under 
a  lease  for  seven  or  fourteen  years,  the  lessee  only,  has  the 
option  of  determining  it  at  the  end  of  the  first  seven  years(a)« 
The  reasonable  and  proper  construction  of  the  covenant  in 
question  is,  that  the  defendant  and  his  brother  only  intended 
to  pay  fines  proportionably  with  their  interest  in  the  pre- 
mises* Of  the  justice  of  the  case  there  can  be  no  doubt, 
and  if  the  Court  were  to  adopt  the  construction  contended 
for  by  my  Brother  Taddy,  it  would  not  only  be  unreasonable, 
but  contrary  to  the  intention  as  expressed  in  the  deed,  for 
the  defendant  did  not  contemplate  a  renewal  oftener  than 
once  during  the  remainder  of  hb  term. 

The  rest  of  the  Court  concurring,  they  ordered 

Judgment  of  nonsuit  to  be  entered. 


1820. 


Charlton 
Drivbr. 


(a)  See  Doif  d.  Webb  y.  Dixon,  9  East,  15. 


Wood  v.  Perrott  and  two  others. 


Saturday, 
Nov.  18. 


Mr.  Serjt.  Lens  on  a  former  day  in  this  Term  had  obtained  An  annuity 
»nile  nisi  that  the  annuity  and  judgdient  entered  up  thereon  ^  covenant  by 
in  this  cause  might  be  set  aside,  and  the  warrant  of  attorney  J^/^^"[j|d 

not  at  any  time 
dnring  the  continuance  of  the  annuity,  go  upon  the  seas,  or  parts  beyond 
them,  without  first  giving  the  grantee  seven  days  notice  in  writing  of  suqh 
his  intention,  in  order  to  enable  him  to  pay  such  additional  premiums  of 
insnrance  as  might  be  incurred  on  account  thereof,  which  premiums  the 
grantor  covenanted  to  pay  to  the  grantee  :— Held,  that  it  was  not  necessary  to 
state  SBch  covenant  in  tiie  memorial  under  the  statute  53  Geo.  3.  c.  141  • 


Pbrrott. 
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1820.        on  which  it  was  founded  might  be  delivered  up   to  the 
^^y^        defendants  to  be  cancelled ;—  the  memorial  for  registering  the 
v.^        annuity  not  having  taken  any  notice  either  of  the  agreement 
by  the  grantor  to  pay  the  costs  and  chaises  of  preparing  and 
perfecting  the  several  securities,  and  also  for  preparing  and 
enrolling  a  memorial  of  such  securities  in  the  High  Court  of 
Chancery  by  the  grantor  for  paymg  such  additional  premnim 
of  insurance  as  might  be  incurred  in  case  of  his  going  upon, 
or  into  parts  beyond  the  seas.     He  founded  his  motion  on  an 
affidaviti  which  stated  that  the  annuity  was  granted  on  die  21st 
January,  1819i  that  the  plaintiff  had  contracted  with  the  de- 
fendant Perrott  as  the  principal,  and  the  oth»  two  as  his 
suretieSi  for  the  purchase  of  an  annuity  of  70/.  to  be  paid 
to  the  plaintiff  during  the. life  of  the  defendant Perro/^,  at 
the  sum  of  490/.    That  it  was  agreed  on  the  purchase  of 
the  annuity,  that  the  latter  sum  should  be  wholly  paid  to  the 
defendant  Perrott,  who  should  thereout  pay  all  the  costs  and 
charges  of  preparing  and  perfecting  the  several  securities  for 
the  same,  and  also  of  preparing  and  perfectmg  a  memorial  in 
the  High  Court  of  Chancery.    That  in  the  deed  granting 
the   afanuity  was  contained  a  covenant  that  the  defendant 
Perrott  should  not  at  any  time  during  the  continuance  of 
the  annuity,  go  upon  the  seas,  or  parts  beyond  them,  without 
first  giving  the  plaintiff  seven  days'  notice  in  writing  of  such 
his  intention,  in  order  to  enable  him  to  pay  such  additional 
premiums  of  insurance  as  might  be  incurred  on  account 
thereof,  which  additional  premiums  the  defendants  covenanted 
to  pay  to  the  plaintiff.     That  no  notice  was  taken  in  the 
memorial,  either  of  the  agreement  by  the  grantor  to  pay  the 
costs  of  preparing  and  perfecting  the  several  securities,  and 
enrolling  the  memorial,  or  of  the  covenant  by  him  for  pay- 
ing such  additional  premiums  as  might  be  incurred  in  case  of 
his  going  upon  the  seas,  the  memorial  only  stating  in  the 
column  **  Consideration,  and  how  paid,''  490/.  in  notes  of 
the  Governor  and  Company  of  the  Bank  of  England,  ex- 
pressed to  be  payable  to  the  bearer  thereof  on  demand ;  and 
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m  the  oolttoiiH--^'  Amounl  of  aanuitjr  or  lent-chaiiEe,'*  70/*       1820. 
a-year. 


Wood 


Mr.  Seijt  P€a  and  Mr*  ScrjtJ  Bosatupui  now  shewed  ?«*«»"• 
ctoae.  The  piiociimly  if  oot  the  sole  objection  in  this  case 
isy  that  the  memorial  does  not  state  die  provision  contained 
in  the  deed  under  which  the  grantor  was  \o  pay  an  additional 
pieniiim  in  the  event  of  bis  goiiq;  abroad.  But  the  me-^ 
moffial  IS  framed  in  compliaacp  with  the  statute  53  Geo^  3. 
'  e.  141.  hf  which  the  17  Geo.  3.  c.  26.  is  repealed,  except 
so  ftur  aa  fegpurds  ennuities  whidi  were  granted  belbre  the 
paaaiag  of  that  Intter  stutule.  The  second  action  of  the 
53  Geo.  3.  regnintes  the  form  of  the  memorial,  and  enacts, 
that  '<  wkUn  thtrty  days  after  the  execution  of  the  deeds 
n4effaby  any  sinmiily  shall  be  granted,  a  memorial  of  the 
data  of  eveiy  stich  deed,  of  ibp  names  of  all  the  perties,  ami 
of  all  the  witnesses  thereto,  and-  of  the  persons  for  whose 
liwa  sueh  annnity  shall  be  granted,  and  of  those  by  whom 
the  saase  is  to  be  benefieiaUy  received ;  the  pecunifury  consi*' 
deration  for  granting  the  same,  and  the  annual  sums  to  be 
paid,  shall  be  enrolled  in  the  Hi(^  Court  of  Chancery,  in  a 
particnliur  form  as  therein  expressed,  with  such  alterations 
therein  as  the  nature  and  circumstances  of  imy  particular 
case  may  reasonably  require."  That  h|w  been  fully  com- 
plied  with  in  the  present  instance.  But,  it  is  sought  that  the 
amraity  itsdf  may  be  set  aside,  the  Court  however  have  wf 
joriadictidn  to  do  so,  for  by  the  sixth  section  of  the  53  Geo*  3, 
they  are  only  authorised^  to  order  the  deeds  to  be  cancelled, 
and  the  judgment  vacated.  The  provision  in  question  could 
not  be  expnessed  in  either  of  the  heads  as  stated  to  be 
nequired  in  the  armorial,  as  jthey  merely  relate  to  the  date  and 
nature  of  4ie  instrument,  the  names  of  the  parties,  wit* 
nesses,  and  persons  by  whom  the  jannuity  is  to  be  received, 
and  for  whose  life  it  is  granted.  All  this  has  been  regularly 
done,  and  the  consideration  is  expressed  to  have  been  490/. 
in  Bank  of  Engiaai  notes,  and  the  amount  of  the  annuity 
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1820. 


Wood 

V. 

Pbrrott. 


on  which  it  was  founded  might  be  delivered  up  to  the 
defendants  to  be  cancelled;-- the  memorial  for  registering  the 
annuity  not  having  taken  any  notice  either  of  the  agreement 
by  the  grantor  to  pay  the  costs  and  chaises  of  preparing  and 
perfecting  the  several  securities,  and  also  for  preparing  and 
enrolling  a  memorial  of  such  securities  in  the  High  Court  of 
Chancery  by  the  grantor  for  paying  such  additional  premmm 
of  insurance  as  might  be  incurred  in  case  of  his  going  upon, 
or  into  parts  beyond  the  seas.  He  founded  his  motion  on  an 
affidavit,  which  stated  that  the  annuity  was  granted  on  the  21st 
January,  1819»  that  the  plaintiff  had  contracted  with  the  de- 
fendant Perroti  as  the  principal,  and  the  oth»  two  as  his 
sureties,  for  the  purchase  of  an  annuity  of  70/.  to  be  paid 
to  the  plaintiff  during  the. life  of  the  defendant  Perro/^,  at 
the  sum  of  490/*  That  it  was  agreed  on  the  purchase  of 
the  annuity,  that  the  latter  sum  should  be  wholly  paid  to  the 
defendant  Perrott,  who  should  thereout  pay  all  the  costs  and 
charges  of  preparing  and  perfecting  the  several  securities  for 
the  same,  and  also  of  preparing  and  perfectmg  a  memorial  in 
the  High  Court  of  Chancery.  That  in  the  deed  granting 
the  afanuity  was  contained  a  covenant  that  the  defendant 
Perroti  should  not  at  any  time  during  the  continuance  of 
the  annuity,  go  upon  the  seas,  or  parts  beyond  them,  without 
first  giving  the  plaintiff  seven  days'  notice  in  writing  of  such 
his  intention,  in  order  to  enable  him  to  pay  such  additional 
premiums  of  insurance  as  might  be  incurred  on  account 
thereof,  which  additional  premiums  the  defendants  covenanted 
to  pay  to  the  plaintiff.  That  no  notice  was  taken  in  the 
memorial,  either  of  the  agreement  by  the  grantor  to  pay  the 
costs  of  preparing  and  perfecting  the  several  securities,  and 
enrolling  the  memorial,  or  of  the  covenant  by  him  for  pay- 
ing  such  additional  premiums  as  might  be  incurred  in  case  of 
his  going  upon  the  seas,  the  memorial  only  stating  in  the 
column  **  Consideration,  and  how  paid,''  490/.  in  notes  of 
the  Governor  and  Company  of  the  Bank  of  England,  ex- 
pressed to  be  payable  to  the  bearer  thereof  on  demand ;  and 
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m  the  oolttmii~'<  Amount  of  aanui^  or  renl-chaiiEe/  70/«       18S0, 

Mr.  Seijt  PeU  and  Mr.  Scrjt  Bosanquei  now  shewed  ^^^'^^ 
cMiae*  The  priaciimly  if  not  the  sole  objection  in  this  case 
i^  that  the  memorial  does  not  state  die  provision  contained 
in  the  deed  under  which  the  grantor  was  to  pay  an  additional 
pieniiim  in  the  event  of  bis  goiiq;  abroad.  But  the  me-^ 
mofial  is  framed  in  compliancy  with  the  statute  5S  Geo^  3« 
e.  141.  hf  which  the  17  Geo*  3.  c.  ^.  i?  repealed,  except 
so  ftur  as  refsrds  annuities  whidi  were  granted  before  the 
IMninir  of  ^^  tet^^  sUUttte.  The  second  asction  of  the 
5d  Geo.  3.  regulates  the  form  of  the  memorial,  and  enacts, 
that  «<  wkUn  tUrty  days  after  tbe  execution  of  the  deeds 
nheraby  any  sinmiily  shall  be  granted,  a  memorial  of  the 
date  of  eveiy  such  deed,  of  thp  names  of  ail  the  parUes,  ami 
of  all  tbe  witnesses  thereto,  and-  of  the  persons  for  whose 
liasa  sueh  aanuity  shall  be  granted,  and  of  those  by  whom 
tbe  saase  is  to  be  benefieiaUy  received ;  tbe  pecunifiry  consi* 
deration  for  granting  the  same,  and  the  annual  sums  to  be 
paid,  shall  be  enrolled  in  the  High  Court  of  Chanceiy,  in  a 
partkular  form  as  therein  expressed,  with  such  alterations 
therein  as  the  siatttre  and  circumstances  of  imy  particular 
case  may  reasonably  require."  That  h|w  been  fully  com- 
ply with  in  the  present  iustaoce.  But,  it  is  sought  that  the 
annuity  itself  may  be  set  aside,  the  Court  however  have  wf 
jufiadiction  to  do  so,  for  by  the  sixth  section  of  the  53  Geo*  3, 
they  are  only  authorised*  to  order  the  deeds  to  be  cancelled, 
and  the  judgment  vacated.  Tbe  provision  in  question  could 
not  be  expnessed  in  either  of  the  heads  as  stated  to  be 
lequiied  in  the  armorial,  as  jthey  merely  relate  to  the  date  and 
nature  of  4ie  instrument,  .the  names  of  the  parties,  wit- 
nesses, and  persons  by  whom  the  annuity  is  to  be  received, 
and  for  whose  life  it  is  granted.  All  this  has  been  regularly 
done,  and  Uie  consideration  is  expressed  to  have  been  490/. 
in  Bank  of  Engimd  notes,  and  the  amount  of  the  annui^ 
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CASUS  IN  MICHAELMAS  TBRM, 


1820, 


Wood 

P^RROTT. 


70/.  a-year.  Whether  Ihe  grantor  went  abroad  or  not,  can 
form  no  part  of  the  cooBideration,  and  consequently  there 
is  no  defect  whatever  on  the  face  of  the  memorial.  If  the 
statute  were  to  receive  the  construction  contended  for  by  the 
present  defendants^  it  would  tend  to  numberless  difficulties 
and  inconveniencies,  as  every  trivial  covenant  must  be  set 
forth  on  the  face  of  the  memorial.  Besides,  by  the  fifth 
section  of  the  53  Geo.  3.  copies  of  the  deeds  securing  an 
annuity  may  be  obtained  by  die  grantor,  on  twenty^)ne  days 
notice  being  given  to  the  grantee.  The  provision  in  question 
cannot  be  considered  to  fall  within  the  description  of  a  rent* 
charge,  for  the  annual  sum  payable  is  slated  to  be  70^ 
Clauses  of  this  nature  have  been  usually  introduced  in  an- 
nuity deeds  long  before  and  since  the  53  Geo.  3.  was  passed, 
and  have  never  been  noticed  in  die  memorial.  If«  thcre^ 
fore,  this  application  were  to  prevail,  it  would  equally  afibct 
all  other  annuities  granted  nnce  the  passing  of  that  act. 
Whether  the  additional  premium  may  be  payable  or  not,  rests 
wholly  on  contingency,  and  can  form  no  part  of  the  coi^ 
sideration  for  which  the  annuity  was  granted.  Besides,  it 
is  at  the  option  of  the  grantor  whether  he  will  insure  on 
leaving  the  country  or  not;  if  he  neglects  to  do  so,  noad«» 
ditional  premium  is  to  be  paid  by  the  grantee. 


Mr.  Seijt.  Leni,  in  support  of  the  rule.  The  substance 
of  the  objection  is,  that  a  material  pert  of  the  contract 
affecting  the  pecuniary  interest  of  the  parties,  is  not  set  forth 
in  the  memorial  under  either  of  the  columns,  which  are  ar- 
ranged and  pointed  out  by  the  statute.  It  shoidd  have  been 
inserted  either  under  "  the  consideration^  or  ''  the  amount  of 
the  annuity ,''  as  it  was  not  the  case  of  a  mere  common  an* 
nuity.  By  the  second  section  of  the  53  Geo.  3.  the  form  of 
the  memorial  is  set  out,  and  it  is  expressed,  that  it  must  be 
enrolled  in  conformity  thereto,  with  such  alteradons  dierein  as 
the  nature  and  circumstances  of  any  particular  case  may  rea* 
sonahly  require.      Every  material  circttfflstance,  tbereforSi 
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shoold  be  expressed,  and  it  is  qaite  plev,  that  the  provision 
in  question  might  have  the  effect  of  varying  the  amount  of 
the  annuity.  Perhaps,  therefore,  it  would  have  been  more 
consistent  to  have  ranged  it  under  that  column,  aldiough  it 
might  also  have  fallen  under  that  of  the  consideration. 
Indeed,  it  might  have  been  more  prudent  to  have  inserted  it 
under  both  columns,  as  a  memorandum,  to  shew  that  this 
yns  not  the  case  of  a  common  annuity.  There  is  no 
donbt  bat  that  this  would  have  been  a  fatal  objection 
under  the  17  Geo.  3.  c.  26.  as  imder  that  statute,  all 
the  res  ge$ia  were  required  to  be  stated  in  the  memo- 
rial (d).  It  is  no  answer  to  say,  that  it  rests  in  contingency^ 
because  it  is  beneficial  to  the  parties,  and  in  the  event  of 
the  grantor's  going  abroad,  he  b  bound  to  pay  more 
than  70/.  a*year,  as  he  would  thereby  incur  the  e)ipence  of 
an  additional  premium  to  be  paid  by  the  grantee.  Such 
ppemium  would  be  regulated  according  to  the  journey  the 
gnmlor  intended  to  take,  and  if  neither  of  the  columns  as 
required  to  be  filled  up  in  the  memorial  are  applicable  to  this 
case,  tlie  covenant  should  at  all  events  have  been  introduced 
therein  aa  a  memorandum,  as  circumstances  not  only  require 
it^  but  the  memorial  does  not  on  the  face  of  it  embrace  the 
whole  transaction  between  the  parties. 


1820. 

Wood 

PaasoTT. 


Lord  Chief  Justice  Dallas. — ^Aa  I  was  not  in  Court 
when  this  appU^cation  was  made,  I  shall  deliver  the  opinion 
I  have  formed  with  great  diflidence,  and  more  particularly  so, 
as  it  embraces  an  entirely  new  question.  Its  object  is  to 
set  aside  the  securities  on  which  thu  anntuty  was  granted,  on 
the  ground  that  the  memorial  does  not  state  a  provision  in 
the  deed,  by  which  the  grantor  covenanted  to  pay  such  ad- 
ditiooal  premium  as  might  be  incurred,  and  which  was  to  be 
pstfld  by  him  to  the  grantee  in  case  of  his  going  abroad.  The 
only  question  is,  whether  it  was  necessary  that  diis  should  be 
specified  in  the  memorial.  That  %q11  depend  on  the  con- 
,  MSeecerfta  Lord  Keoyon  in  Cmmmim  t.  /mot,  a  Tens  Sep.  1S4. 

b2 
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1820.  strnction  to  be  given  to  the  59  Geo,  3. 1. 141.  by  which  ft 

^^"^^  ia  ^acted,  that  *'  within  thirty  days  aftel-  the  execution  of 

o.  the  de^s  whereby  any  annuity  shall  be  granted)  a  memorial  of 

PsRROTT.  ^|jg  j^jg  ^f  ^^gyy  jjj^jj  j^^^  ^f  gjg  nameiB  of  all  the  parties^ 

and  of  all  the  witnesses  thereto,  and  of  the  persons  for  Whoao 
lives  such  annuity  shall  be  granted,  and  of  those  by  Whom  die 
same  is  to  be  beneficially  received,  the  pecuniary  coniidei^ 
ation  for  granting  the  same,  and  ttie  anAual  Bum  to  be  paid, 
shall  be  enrolled  in  Ae  High  Coijbt  of  Chancery,  in  a  pftr^ 
(icular  form  as  therein  expressed,  with  auch  altertitioirt 
therein  as  the  nature  and  circumstances  of  any  paHicuhtf 
tase  may  reasonably  inquire/'  The  two  latter  columns  in 
that  form,  requik'e  the '' consideration,  and  how  paid,"  and  '^  the 
amount  of  the  annuity  or  rent  charge"*  to  be  set  out.  It  has 
been  contended,  that  the  agreement  by  the  grabtor  to  pay  an 
additional  premium,  and  to  which  he  would  be  liable  in  case 
of  his  going  beyond  the  sea,  either  constitutes  part  nf 
the  consideration,  or  must  be  taken  as  part  of  the  amotiM 
of  the  annuity  or  rent-charge  to  be  paid  by  him  to 
the  grantee.  It  is  quite  clear  that  the  object  of  53  Geo,  3. 
as  well  as  t^e  17  Geo.  3.  c.  26.  was  to  guard  against  frand, 
and  that  it  was  therefore  necessary  to  set  out  the  sum  actually 
paid  for  the  annuity  on  the  one  hand,  and  the  amount  of  the 
annuity  on  the  other.  Here,  it  b  stated,  that  the  sum  paid 
was  490/.  in  Bank  of  England  notes ;  and  that  the  am6unt 
of  the  annuity  was  70/.  a-year.  Both  these  are  pecuniary 
payments.  Is  any  thing  collateral  or  contingent  to  be  con- 
sidered as  part  of  the  consideration,  or  of  the  annuity  itself? 
It  seems  to  me,  that  it  cannot,  on  the  reasonable  construction 
of  the  statute.  The  grantee  may  or  may  not  be  put  to  any 
expence  on  the  grantor^  going  abroad ;  it  does  not  increase 
the  value  of  the  annual  sum  he  is  to  receive.  The  consider- 
ation to  be  expressed,  must  be  confined  to  the  sum  paid  for 
the  annuity ;  and  the  statute  points  out  how  the  consideration 
must  be  stated  to  have  been  paid/  viz,  1007.  in  money,  and 
500/.  in  Bank  of  England  or  other  notes,  or  biUs  of  exchange. 
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«i  the  case  iqay  be.    Bende^  tbe  statute  it  confined  to  pe*       laso^. 

caoiirf  oeoflideratiofia.  ^It  is  therefore  quite  clear  that  tbe       ^«v^ 

claoie  in  fo^tlian  omnot  fall  under  a  consideration  of  that  ^ . 

diprriytioo.   By  <be  li^tb  section  of  tbe  statute  it  is  provided^     Paaa^T^. 

''  tb^t  if  aigr  part  of  die  consideration  shall  be  returned  to  the 

penos  adfaodng  the  same,  or  any  part  of  it  shall  be  paid 

in  notes,  vriii^h  shall  not  be  paid  when  due,  or  cancelled, 

without  being  first  paid ;  or  if  such  consideration  is  expressed 

to  be  paid  in  money,  but  the  same  or  any  part  of  it  be  paid 

in  goods ;  or  retained  on  pretence  of  answering  the  future 

payments  of  the  annuity,  it  shall  be  lawful  for  the  person  by 

whom  the  annuity  is  made  payable,  to  apply  to  die  Court  in 

which  any  action  shall  be  broiight  for  the  payment  of  the 

annuity,  by  motion  to  stay  the  proceedings ;  and  if  it  shall 

appear  to  the  Court  that  such  practices  have  been  used,  they 

may  order  the  deeds  to  be  cancelled."    That  clause  confinef 

.the  consideration  to  something  to  be  given  or  paid  in  notes^ 

money,  or  goods,  and  points  out  in  what  cases  prooeedingi 

^gsiost  the  grantor  may  be  stayed,  in  case  it  be  returned  or 

retained.    Taking  that  clause  and  the  first  section  of  tb^ 

act  and  the  schedule  thereto  annexed,  together,  it  appears  to 

jae,  that  the  consideration,  and  tbe  amount  ot  the  annuity 

must  be  coqfined  to  the  anm  actually  paid,  and  the  annual 

nhie  of  die  annuity;  and  more  particularly  so,  as  only  the 

peoMMiy  consideration  finr  granting  the  samc^  and  the  annnal  ^ 

sum  to  be  paid,  are  required  to  be  set  out  in  tbe  memorial. 

Tbe  object  of  tbe  Legidature  in  passing  tbe  statute,  was  to 

mmove  obatroctions  and  difficulties  which  bad  before  arisen, 

and  it  most  reeetve  a  beneficial  construction.    Tlie  covewmt 

Jby  the  gnmtor  forms  no  part  of  the  conrideration  of  the  price 

or  amoont  of  the  annuity,  as  it  was  optional  with  him 

to  insure  or  not,  and  the  grantee  was  to  rtcme  no  benefit 

biifMclf  firom  the  payment  of  tbe  additional  premium,  the 

amount  of  which  would  depend  not  only  on  where  die 

grantor  was  going,  but  whether  he  went  in  the  time  of 

f^ace  or  war. 
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1620.  Mr.  Justice  Pabk.— I  should  have  had  no  hesitation 

^^^  iK^hatever  in  giving  my  opinion  on  this  question,  had  it  not 
«•  been  stated  to  have  arisen  for  the  first  tirne^  when  the  applica- 
tion was  madei  and  that  it  depended  on  the  construction  to  be 
given  by  the  Court  to  the  53  Geo.  3.  c.  141.  I  now  per- 
fectly concur  with  my  Lord  Chief  Justice  in  the  view  he  has 
taken  of  it  The  obvious  intention  of  the  Legislature  in 
passing  that  statute,  was  to  prevent  fraud,  and  relieve  pei^ 
sons  from  difficulties  which  had  before  occurred  from  the 
numerous  decisions  on  the  17  Geo,  3.  c.  26*  Those  cases 
are  now  done  away  with,  and  are  wholly  beside  the  present 
question,  but  I  confess  I  think  the  Courts  went  too  far  on 
the  construction  they  put  on  some  parts  of  the  latter  statute. 
By  the  53  Geo,  3.  the  pecuniary  consideration  is  required  to 
be  edroUed  in  the  memorial;  and  the  sixth  section  is  in- 
tended to  guard  against  frauds,  in  case  of  any  part  of  the 
consideration  being  returned  to,  or  retained  by  the  person 
advancing  the  money,  or  in  case  notes  given  for  the  sam^ 
shall  not  be  paid  when  due,  or  any  part  of  it  be  paid  in  goods. 
Besides,  by  the  schedule,  the  consideration  must  be  ex- 
.pressed,  and  how  paid.  That  does  not  confine  it  to  monej 
only,  but  to  what  is  (equivalent  to,  or  passes  for  such,  as  the 
case  may  require.  The  words  ''  how  paid,"  mean  that  the 
consideration  must  have  been  paid  at  the  time  of  the  enrol* 
ment,  which  must  be  made  w*ithin  thirty  days  after  the 
annuity  was  granted,  and  cannot  apply  to  any  additional  sum 
that  may  be  payable  on  a  contingency  thereafter.  The  co- 
venant in  question  seems  to  me  to  be  properly  inserted  in  the 
deed.  The  amount  of  the  annuity  is  expressly  stated  to  be 
70/.  a-year,  but  if  the  grantor  go  abroad,  an  additional  pre- 
mium would  be  required.  At  the  time  tlie  annuity  viras 
granted,  it  does  not  appear  there  was  any  prospect  of  his 
leaving  t|iis  country,  and  yet  it  has  been  insisted,  that  it 
shbuld  have  been  stated  in  the  memorial.  How  could  it  be, 
when  it  rested  entirely  on  contingency  i  It  could  not  be  as- 
certained what  premium  might  be  necessary,  for  if  he  weni 
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to  die  East  Indiet^  more  would  have  been  required  dian  if 
he  merely  set  sail  for  France.  It  appears  to  me,  therefore, 
that  the  Legislature,  when  thej  passed  this  act,  only  looked 
to  eiisting  circumstances,  and  that  the  retaining  of  part  of 
the  consideration,  as  mentioned  in  the  sixth  section,  was  only 
meant  to  apply  to  any  part  that  might  be  retained  at  the  time 
the  consideration  was  paid.  On  these  grounds^  I  am  of 
opinion,  that  the  covenant  in  question  need  not  have  been 
noticed  in  the  memorial. 


182l>. 


Wood 
PBaaorr* 


Mr.  Justice  BuRROuoH  declined  giving  any  opinion,  as 
he  was  related  to  one  of  the  parties. 


Mr.  Justice  Richardson  was  absent 


Rule  discharged. 


GiONBR  t.  Baylt  and  Wife. 


Satardajr, 
Nov.  18. 


The  plaintiff  had  purchased  an  estate  at  auction,  and  by  Where  the 
the  conditions  of  sale,  the  defendants  were  to  make  out  a  terediotoa 
good  title  within  a  certam  time,  if  not,  the  purcbase-money  ^°Mctio^l?r 

was  to  be  returned.    He  accoidii^ly  signed  the  conditions,  ^^  the  por- 

chue  Off  mihI 
and  left  a  deposit  with  the  auctioneer,  which  had  been  re-  by  anction, 

turoed  to  him,  as  the  defendants  were  unable  to  make  out  a  ^^^x  in^ 

good  tide^  on  which  the  plaintiff  commenced  the  present  ac-  P*^,^^^ 

tion  for  interest  (a)  for  the  sum  so  deposited,  the  defend-  moDey,  aad 

ants  having  refused  to  allow  it.  broogbt  ao 

Action  agiinft 

Mr.  Serjt.  roa^Aan,  on  a  former  day  in  this  Term,  had  ahevendon) 

obtained  a  rule  nin  that  the  defendants,  or  their  agent,  might  fpr  aoreMnl 

produce  the  contract  on  which  this  action  was  brought,  for  pletiDf  the 

■*    '  porchueeco 

W  See  Fanpihar  ▼.  Forfcy,  ante,  vol.  i.  3«.     Lm  t.  Mwh,  Id.  481.        Stiufow  !l? 

sale :— Held, 
that  the  Utter  mast  prodnce  snch  contract  for  the  purpose  of  the  pbiintiff^t  In. 
•pcGting  ity  or  getting  it  stamped. 
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CAMMB  m  mCHAHJIAS  VtMU, 


16M« 


Gig  MSB 
Bavlt* 


the  pUifKM  of  Ike  plaiotiiF'a  bspectbg  k,  or  gettbg   It 
flUunped,  to  be  giTen  m  evidence  at  the  trial* 

Mr.  Seijt.  Leni  now  shewed  caose^  and  iosbtedi  that  as 
the  contract  was  made  with  the  auctioneer,  who  was  merely 
an  agent  for  the  defendants,  tbej  were  not  bound  to  pro- 
duce it 

But  the  Court  held,  that  as  it  appeared  there  was 
only  one  contract  entered  into  at  the  sale  between  the  plain- 
tiff and  the  auctioneer,  it  would  fall  within  the  general  rule, 
and  they  referred  to  the  case  of  Goater  ▼•  Nunhefy  (a),  where 
there  was  a  dispute  between  the  plaintiff,  a  factor  in  Smith- 
fiddf  and  the  defendant  a  grazier ;  and  the  Court  required 
the  plaintiff  to  produce  at  the  trial,  the  several  books 
wherein  he  entered  the  accounts  of  beasts  sold,  and  of 
monies  received  on  the  defendant's  account;  and  they  ob- 
served, that  in  Street  v.  Brown  (A),  it  appeared  that  the  in- 
strument consisted  of  two  parts.  Besides,  here^  the  plain- 
tiff must  be  nonsuited  without  the  production  of  the 
contract,  as  his  cause  of  action  depends  entirely  upon  it. 


Rule  absolute  (c.) 


(a)  S    Btra.  lidO.^ 


»(6)    1  MatA.  610.    8.  C. 


(c)  See  Mamw  v,  Stnign,  uitey  yni,  iii.  671. 
4Tatuit)d7« 


6  Tannt  SOf  • 
.  PhiUift, 


Monday, 

14OV.S0. 


Daly  v.  Brooshoffe. 


BaU  rejected  One  of  the  turnkeys  of  the  King's  Bench  prison  came  up 

Sr  w?£S^'*  ^^  i^^y  M  bail  in  this  case,  when 

one  of  cbe 

tarnkeyt  oi  « .     r?    •     ^^     ?                        ■  • 

the  King's  Mr.  Serjt.  Onslow  opposed  him,  on  the  ground  that  he 

'*™®'*'  must  be  considered  as  falling  within  the  rule  Michaeltna$, 

6  Geo.2,.  reg.  7,  by  which  it  is  ordered,  that  '«  no  sheriff's 
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ofpfocot^Bliattbe  sdTetfed Id  toooM  bttl  >  nijactm       ^;]^ 


Bboosiuivfb. 


The  Court  reteraJI  toAeowe  ofFmiflbicr  ^.Wi9e(a\ 
where  it  was  held  not  tQ  be  a  sufficient  ground  for  rgecting 
a  pcrtonns  teii,  dMrt  he  WM  described  Mbeiag  << of  ^. in  die 
comity  of  £.  gaol-keeper/'  as  it  did  not  appear  that  be  was 
die  ooimty  gaol-keeper,  but  that  he  m^t  mavly  have  been 
a  corporation  gaol-keeper, — and  diey  observed,  that  a 
turnkey  of  the  King's  Bench  prison  had  as  modi  to  do  widi 
the  process  of  the  C!ourt  as  a  sheriiTs  officer,  and  therefore 
that  the  rule  of  6  Geo.  2,  applied  to  him  as  well  as  to  ibe 
keeper  of  the  Poultry  Compter  (6),  and  Marshalsea  Court 
<Acers  (c).  Besides,  it  very  frequently  happens,  that  per- 
sons are  turned  over  from  the  custody  of  die  Warden  to  the 
Marahal  of  the  King^s  Bench.  In  Faulkner  ▼.  fVUe,  die 
bail  was  about  to  justify  by  affidant,  and  tbe  Court  might 
presume  that  he  was  a  corporation  gaol-keeper.  In  BMami 
V.  Pritchard  (d),  a  person  merely  employed  to  summon 
juries  was  rejectee!,  as  being  a  sheriff's  officer  within  Ae 
letter  of  the  first  part  of  the  rule. — The  Court  however  per- 
mitted the  other  bul  to  justify,  and  gave  two  days  time  for 
anodier  to  be  broii^t  op  in  lieu  of  die  turnkey,  who  was 

Rejected. 

(«)  a  Bm.  dc  Pod.  150.         .Wt  Doof.  46^— ii.-<0Ti4d't  PiMliee, 
rOi  edit.  S71.  (d)  S  Sir  W.  BL  799. 


Dob,  on  the  demise  of  Peabson  v*  Rob.  Hooday, 

Nor.  ^0. 

Mb.  Seijt.  Peake  moved  for  judgment  against  the « ca^  wiicre  le- 
sual  ejector  in  diis  cause,  on  an  affidavit,  which  stated,  diat  JSa^^^m^ 

■ervedwitha 
copy  of  a  declaRation  in  ejectment,  jedsnent  may  be  entered  against  tiM 
casual  ejector,  although  the  notice  at  tlie  foot  of  the  declaration  was  not  ad« 
,    dressed  to  any  or  either  of  such  tenants. 
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182Q.  iliere  were  severfel  tentnts  m  posiearion,— 4fcat  they  had 
^^^^^^  all  been  4ul;  served  wkb  a  copy  of  the  declantioD  before  the 
FEARftoir     essoigD  day,  and  acknowledged  such  seraoe;    but  it  ap- 

RoB.  peered  that  the  notice  at  the  bottom  of  the  declaration  was 
not  addressed  to  either  of  them  individually  or  collectively. 

The  Court  however  granted  the  application. 


^l^flll  Hanofobd  v.  Palmer. 

A  declaration  This  was  an  action  of  assumpsit.    The  first  count  of  the 

stated,  that  in  declaration  stated,  that  in  consideration  that  the  plaintiff  at 

that  the  plain-  ^^  request  of  the  defendant,  would  lend  and  deliver  to  him 

qSiVJf  th"?"    *    certain     horse     of   the    plaintiff's,    of    the    value    of 

defendant,        15/.  155.  to  be  used  by  the  defendant  from  the  10th  "Novemi- 

hone  ofhis*    ^^^i  ^M^^   until  Lady  Day  then  next  following,  the    de- 

^e^tteTfor^a  '^^^""^  promised  the  plaintiff  to  take  proper  care  of  the 

8^yntiine,Uie  horse,'  and  that  he  would  return  him  to  the  plaintiff  on  Lady 

mised  to  take    -Day  then  next,  in  as  good  a  condition  as  he  was  in  at  the 

£m^and^-     ^™^    ^^    making   the   defendant's    promise,   or    that    he 

JJ^oWm  to      on  failing  so  to  do,    would  pay  the  plaintiff  the  sum  of 

as  ji^ood  a  con-   15/.   155.    The  plaintiff  then    averred,   that    on   the  10th 

was  in  at  the    November,  IBIQ,  he  lent  and  delivered  the  horse  to  the 

time  of  the      defendant  on  the  terms  aforesaid,  who  took  and  received  the 
promise,  or  u 

pav  the  plain-    same,   and  assigned  for  breach,  that  the  defendant  would 

guineas.   It  Q^t  take  proper  care  of  the  horse,  nor  on  the  Lady  Day 

the  trS^^at*  "®*^  ^^^^^  ^®  making  of  his  promise,  return  him  to  the 

in  addition  to  plaintiff  in  as  good  a  condition  as  he  was  in  at  the  time  of 

these  tonns  .                         .                                                                           c 

the  contract  making  the  promise,  or  pay  the  plaintiff  the  said  sum  of 

drfenSim*'^*    15/..  15*.  or  any  part  thereof,    but  that   on  the  contrary 

■honld  find  the 

horse  meat  for 

his  work  :— Held,  that  this  was  no  variance,  as  the  contract  was  sufficiently 

stated  in  the  declaration,  and  as  the  law  wonld  imply  that  a  person  who  hires  a 

horse  is  bound  to  provide  him  with  food,  unless  there  be  an  agreement  to  the 

contrary. 
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dierebf,  on  the  lauSy  Day  nekt  after  the  makiiig  of  die  d^       JBM. 
iendant's  promise,  be  returned  the  horee  to  the  plaintiff  in    hajidpord 
a  much  worse  condition  than  the  same  was  in^  at  die  time  ^* 

of  the  delivery  thereof  to  the  defendant  There  were  other 
counts  ▼aryiog  the  terms  on  which  the  horse  was  to  be 
lent,  and  die  common  money  counts.  The  defendant 
pleaded  the  general  issue. 

At  the  trial  of  the  cause  before  Mr.  Justice  Bumntgh^ 
at  the  last  assizes  for  Somerset,  the  witness  who  proved  the 
contract,  stated,  that  at  the  time  of  the  delivery  of  the  hOrse 
to  the  defendant,  the  plaintiff  said  to  him,  ''  Recollect,  I 
am  going  to  let  you  have  this  horse  till  hady  Day,  hi$  mud 
for  hi$  workJ^  On  this,  the  counsel  for  the  defendant 
objected  to  the  declaration,  on  the  ground  of  a  variance 
between  the  contract  as  laid  and  proved.  The  learned 
Judge,  however,  over-ruled  the  objection,  stating,  diat  he 
did  not  consider  the  words  ''  meat  for  his  work"  to  form  an 
essential  part  of  the  contract*  The  Jury  acccMrdingly  found 
a  verdict  for  the  plaintiff,  but  leave  was  given  the  defend- 
ant to  move  to  set  it  aside^  in  case  they  should  be  of  opinion 
that  the  objection  was  well  founded. 

Mr.  Serjt.  Lent,  having  on  a  former  day  in  this  Term, 
accordingly  obtained  a  riile  nift,  that  this  verdict  might;  be 
set  aside,  and  a  nonsuit  entered,  on  the  ground  diat  the 
whole  of  the. consideration  was  not  stated  in  the  declara- 
tioo,  as  part  of  the  bargain  was,  that'  the* defendant  was  to 
provide  the  horse  with  food  for  his  work,  which  implied, 
that  nothing  was  to  be  paid  for  his  hire  duriug  the  time  of 
the  loan:—* 

Mr.  Serjt.  PeU  now  shewed  cause.  The  contract  is 
substantially  set  out  in  the  declaration,  and  according  to  its 
legal  effect  The  defendant,  in  consideration  of  the  loan  pf 
the  horse,  undertook  to  return  him  to  the  plaintiff  in  as 
good  a  condition  as  he  was  in  when  ihe  promise  was  made. 
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IMOw       -niflU  is  eqolnleBt  lb  a  pioime  to  fied  bwi,  Ibr  the  lender 
Ha^«    wwBcrt^oiind  topiwidaKmwiAmeat.    At  aH  etenli. 


IPAL«a. 


it  «iMt  be  im[dMd,  tint  the  dMradant  «w  tawd  to  telia 
ct»  of  kim,  if  noJliiiig  to  iheconfmy  wii  tpodfiad.  Jf 
natiHDg  bad  iiMi  iaid  as  to  Ilia  hmp,  k  is  ^aila  d^ar  dia 
Jaiwdaot  oould  mk<M  oa  Iha  pboatif  for  i|,  dwtng  th^ 
time  lie  used  the  horse,  and  conseqvfipidjry  tfieia  is  no  varianea 
I  iia  eoatiaot  as  Ud  and  pravad  ai  t||a  trial 


Mr.  Serjt.  Lim  in  support  of  die  rale.  It  was  pait  of 
the  eonsidaration  of  tfia  contract,  that  tha  defoidaat  19^»D 
was  to  have  die  conaeniaiice  and  use  of  the  horse,  sbonld 
ffovide  him  with  food  fisr  his  woric,  and  as  that  was  not  staled 
in  the  declamtiooi  it  does  not  appear  whether  the  plaintiff 
ior  defendant  was  to  feed  him*  The  teraw  of  the  oootiaot 
as  to  the  iLeep,  are  left  aorfiiguoiis,  though  there  was  ap 
«CKpfeeB  atipulation  between  the  parties.  Although  it  WMf 
he  implied  fay  law,  that  die  borrower  of  a  horse  is  bound  to 
maintain  him,  atill,  here  diera  was  an  mpress  contiact  that 
Ae  defendant  was  to  £ad  him  asaat  for  hb  work,  which 
forms  a  substantial  part  of  the  eonsideration  on  which  be  was 
lent  by  the  plaintiff  to  the  defendant. 

Lord  Chief  Justice  Dallas.— The  defendant  in  this  caae 
was  bound  to  latom  the  horse  in  good  condition,  at  the  ea- 
piratioa  of  the  time  for  which  be  was  lent  That  would 
depend  chiefly  on  whether  he  was  properly  fed  or  boC. 
The  rde  is,  that  every  contract  must  be  proved  as  laid,  and^ 
•the  declaration  must  stale  the  contract  on  which  the  aetion 
is  founded,  truly  and  correcdy,  that  u,  either  in  the  sub- 
stance or  terms  in  which  it  was  made,  or  according  to  the 
legal  effect  and  operation  of  those  terms.  In  Watigh  v. 
Bussett{a)  Lord  Chief  Justice  Gibbs  said,  iiat  **  when  you 
declare  on  a  deed,  you  state  the  legal  effect  of  it ;  and  that 

(a)  1  Manh.  SIT. 
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am  night  ded»ewithM<  utt^  a.wai4  wlikh  0  c^nlnaed       ^* 

ki  dM  dead,  ucept  ifae  Muaas  of  the  fmilies  aod  the  aam."    Havdvokd 

Hcre^  Aerafore,  the  oaly  ^MsdoQ  kf  whedier  fbe  cootmct     pambk. 

k  set  <mt  b  the  dechmtiaD  aepofdiqg  to  its  kgid  effiMtt 

it  ]»  stated^  dwt  a  eoaridefatkNi  that,  the  flttDliffwfi«l4 

knd  hbhone  to  die  dsfandaH  oniil  £edy  IX^  he  wo«M 

fdeni  Mm  in  es  goed  ^eoedtton  eehe  wee  in  at  the  fim%  of 

(he  leei^  or  fiej  iftaeto  gwoeu;  and  the  bveach  awfRed  ii^ 

Aet  he  had  oekfaer  Mmiod  hioi  in  snch  gned  condition/Be« 

pud  ihet  sum.    Wkh  mpect  to  what  die  km  wiffitt  im/if^ 

aedifaig  appearii^  conttny  to   the  oenttaet  as  laid  in  the 

dttfamtion,  altben^  fbme  nnght  he  adiffmntcDntiaet^  etill^ 

wheie  on  the  kan  of  a  home  die  bonover  prooutod  to  ce? 

Im  liini  in  a  good conditioOy  the  peesna^nion  is^thalliie 

pii«)r  Uring  iMHt  pajr  fiw  fab  keep,  nnleae  sonMthing  la  said 

to  die  contrary  at  die  time*    Independendy  of  tkk,  the  xvk 

m  fiamiDg  a  declaration  on  an  agreement  which  conaistB  of 

lefetal  dislinct  parts  and  ccdbtenl  pto^risionsy  is^  duit  it  is 

not  necessary  to  state  m  die  dedafationi  every  past  of  ansn 

sgreement  ;*— it  is  stifficient  to  slite  so  aiosh  of  itas  contains 

die  entire  consideration  for  die  act  whidi  is  to  be  done  hjrm 

toe  of  snch  consideration.    So,  where  die  phintiiF  states  the 

whole  consideradon  truly,  and  tlien  sets  forth  tlMse  parte  of 

fte  defendant's  promise^  for  tiie  breach  of  which  lie  coas^ 

|daiasy  truly  and  eorvscdy,  it  is  sufficient,  withoot  slating  odier 

parts  of  the  promise  ifreletant  to  the  breach  complained  oC 

Here,  the  breach  was,  duit  die  defendant  did  not  iceoni  the 

borse  in  as  good  condition  as  he  was  in  at  die  time  lie  wee 

kot,  nor  pay  the  snm  he  undertook  to  pay  if  he  should  not 

be  so  tetwned.    Hiat,  dierefore,  is  sufficient  Id  entide  the 

pbintiff  So  recover,  for  he  does  not  complain  that  his  home 

hm  not  been  fad,  or  praperiy  kept,  but  that  he  was  not 

fstnmed  by  die  defendant  in  as  good  a  condition  as  he  ought 

tobe.    Inm thcnfore  of  opinion,  tliat  dus  is  not  a  variancci, 

•ad  coneefHei^  dmt  die  fcidict  far  die  phuntf  must 

tUnd. 
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1820.  Mr.  Justice  Pabk^ — I  perfeetlj  coincide  with  my  Loid 

Hamiifobd  ^^^  Justice  as  to  the  rule  to  be  edopted  in  setting  put  the 
«•  obligatory  parts  and  nture  of  m  contract  only,  and  th^t  the 
breach  need  only  be  .co-extensive  with  die  promise.  In  Coi* 
ttriU  y.  Cuffifl)  it  was  held,  that  it  waaauffident  if  the  dcr 
claration  shewed  so  much  of  the  term^  beneficial  to  the  pbiptiflr 
in  a  contracti  as  comprehends  Aie  poipl  for  the  fisilure  of  whkh 
he  floes^  So,  m Trnpetf  v.  JELamln^ab)  l/>rd  EUtnior^ugh 
mA,  ^  that  it  was  enough  to  state  thai  part  truly  whici^  up- 
plies  to  the  breach  complained  of,  if  that  which  is  oau|tted 
do  not  qualify  that  which  is  stated.''  Here,  the  contract 
appears  to  be  truly  stated,  as  fiv  as  applies  to  the  breach, 
«jir.  that  the  defendant  .did  not  return  the  horse  in  as  good  u 
condition  as  he  was  in  when  the  promise  was  miide,  which 
appears  to  be  the  undertaking  of  the  defendant,  09  which 
die  consideration  was  founded. 

Mr.  Justice  Burbough.— I  had  no  doubt  at  the  trial, 
but  that  the  contract  was  sufficiently  stated  in  the  declaration^ 
still,  I  reserved  the  point  for  the  consideration  of  the  Court^ 
as  I  forbore  there  to  give  any  opinion  as  to  what  the 
general  intendment  of  the  law  might  be.  Here,  it  implies 
that  the  defendant  should  feed  the  hor^e,  for  he  was  under 
^  an  obligation  not  only  to  keep  him  during  the  dme  of  the 
hire,  but  to  return  him  in  as  good  a  condition  as  when  he 
received  him.  How  could  he  comply  with  that  undertaking 
unless  he  fed  him  i  and  it  is  quite  dear  he  could  not  maintain 
any  action  against  the  plaintiff  for  his  keep. 

Mr.  Justice  Richardson. — ^The  objection  raised  to  this 
declaration  is,  that  the  plainuff  has  not  set  out  all  the  de- 
fendant undertook  to  do,  viz.  to  find  the  horse  meat  for  his 
work.  The  breach  is  not  founded  on  that  part  of  the  con- 
tract, and  I  therefore  think  it  was  not  necessary  to  set  it 
out.  Neither  does  it  appear,  that  the  obligation  of  the 
(a)  4  Taont  S85..  W  ^^  E«st,  SO. 
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defendant  to  feed  the  hone  formed  any  part  of  die  conaider-       laM. 

alien.    If  the  plaintiff  had  agreed  to  lend  the  horse,  and    g^^J^„ 

piDfide  him  with  food,  it  would  havo  been  necessary  to  have 

staled  it,  but  he    dedared,  that  in  considenition  that  he 

woiddy  at  the  defendant's  reqaest,  deliver. and  lend  him  a 

heoe^  to  be  ased  by  him  for  a  givaa  time,  he  promised  to 

take  proper  care  of  hiin,  and  return  him  to  the  plaintiff 

in  as  good  a  condition  as  he.  was  in  at  the  time  of  the 

kading,  or  that  in  failure  to  do  so  he  .would  pay  fiftecw 

guaeas.    If  a  penon  lends  a  horse  to  be  used  by  another^ 

tlw  law  will  imply  an  obligation  on  the  borrower  to  provida 

him  with  food  during  the  time  of  bis  use,  unless  them  be 

an  ^reement  to  the  contmiy.    But  heso^  it  is  expressly 

stated,  that  the  defendaatpromised  to  take  care  of  him  aad 

netam  him  in  a  good  condition,  or  pay  a  certain  sum,  and 

it  is  mconsbteni   to  suppose   that  he   could  take  proper 

caie  of  him,  unless  he  provided  him  with  sufficient  food. 

Rule  dischaiged  (a). 
(a)  See  Miles  v.  Shewurd,  8  East^  7. 


Peacock  v.  Puetis.  TnenUy, 

Nov.tl. 

This  was  an  action  of  replevin,  for  taking  the  plaintiff's  A  distren  on 
growing  crops,  consisting  of  standing  barley,  oats,  and  wheat,  ofcora^o?tCe 
on  the  24ih  Juguii,  1819.  The  defendant  made  cognizance,  JhSff  for  rent 

first,  as  bailiff  of  Sir  Francis  Blake  for  200/,  being  the  amount  •ccruing  doe 

^  to  the  landlord 

of  half  a  year's  rent  due  to  the  latter  from  one  fVilliam  snbMquentiy 

Peacock,  on  the  12lh  May,  1819.    The  second  cognizance  S,di?thVSc- 

stated  the  amount  of  the  rent  to  be  500L  per  annum;  and  JJjS^^ot  be 

the  third  and  fourth  were  founded  on  the  statute  8  Aime,  ■attained,  on- 

c.  14.  stating  the  distress  to  ha?e  been  made  within,  sis  dee  allow  the* 

calendar  months  after  the  determination  of  the  demise,  and  ^^'in^nn- 

during  the  title  of  S\xFrancit  Blake.    Pleas  in  bar  as  to  c«t»  anqorea- 

Bonable  time 
after  they  be- 
come ripe. 


Pbacock 
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IflMt       ^  fint  cognixaiioe,  that  WUKmn  FMcodk  im»  iM 

to  Sir  Froiuu;  Secondly^  tiiait  th«  pbmitiff  io  HUmy 
Tmrn,  Sf9  Geo.  S.  tmamnd  .m  jiid^Mnt  agaiiMit  HSAaMi, 
Pracodfc,  fpr  lOOOf.  danuigM,  tnd  cigbty  sUHuiBt  coitt,  ani 
that  on  the  IStfa  FArmtff  w  the  smm  yeWi  he  8iied4Nit  » 
fmifmcuu,  relvn»ble  oa  HUmNfay  MXt  eOev  tkwmehe 
of  JSotler^  which  wta  deihrered  t»  the  aheriff  oft  the  fi?^ 
ji^irtij',  uader  iriftch  he  aeieed  die  cem  in  the  deshntk» 
■Mutiened  in  eseootionoii  the  OSth.  Thai  the  phioitiffaitar 
the  eaecQtkMy  and  befove  the  remofal  of  the  cora,  to  wi^- 
ott  the  30tb  M49,  paid  Bar  FraneU  BUci  one  year^  teal^ 
and  that  the  theriff  afterwaids  eold  the  com  to  the  plantifi; 
for  the  purpoie  of  levying  the  anonies  nnder  theiarit,  and 
aoeerdngly  levied  the  same,  and  dvU  die  plaintiff  theieby  be^ 
canie.poMetied  of  the  aom,  8ic.  which  was  at  the  lime  whe» 
the  diitreia  waa  made,  unripe  aa4  Wifit  to  cnt|  and  not  in  a? 
proper  sute  to  be  cairied  and  token  away«  Tb  diia  pk» 
there  was  a  general  demurrer  and  joinder. — ^The  plaintiff 
pleaded  similar  pleas  to  the  second  cognizance  :—«nd  to  the 
tliird  and  fourth.;  first,  that  WilUam  Peacock  did  not  hoM 
as  tenant  to  Sir  FrancU  Blake ;  secondly,  that  the  said 
William  Peacock  was  not  in  possession ;  and^  thirdly,  a  cus- 
tom for  a  way-going  crop ;  and  he  afterwards  pleaded  the 
judgment,  execution,  sale,  and  payment  -of  rent,  as  b  the 
second  plea  to  the  first  cognizance  above  set  forth. 
The  cause  came  on  for  argumeut  this  xlay,  when 

Mr.  Seijt.  HuUoek,  in  support  of  the  demurrer,  observed, 
dMt  the  fiuestion  was,  whether  growing  com  which  had  been 
seised  under  a  writ  of  fieri  facias,  was  liable  to  be  db- 
trained  by  the  landlord  for  rent  accruing  subsequently  to  the 
seizure  and  sale  under  such  writ;  and  after  the  sheriff  had 
quitted  possession  of  the  premises,  and  before  die  com  was 
in  a  fit  state  to  he  cut  and  carried  away.  He  submitted, 
first,  that  the  plea  was  bad  in  substaiKC,  as  the  plaintiff's 
tiUe  to  the  com  in  qucsfion  could  not  be  established  without 
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I  eontract  ki  writhig,  and  that  $uch  contract  ouglit  to  have       1820. 
been  shewn  en  the  fiiec  of  the  plea.    The  com  being  gronv     p^^cocK 
log  at  the  thne  of  the  sate  to  the  frfaintiff,  waa  an  interest  in  «• 

land,  ttid  cOttM  only  be  ti-an^farred  to  him  by  an  agreement 
IB  wnangf  according  to  the  29  Otr.  2.  c.  5.  s.  4.  and  he 
cited  the  cases  of  Mmmen&n  v.  HeeltM  («)  and  Croiby  t. 
Wadsww^h  (i)  to  sfaew^  that  on  the  sale  of  a  growing  crop 
of  tamipa,  or  graaii  a  written  contract  ia  required  by  that 
tMmie.  There  ia  a  distinction  as  to  the  neceasity  of  setting 
out  a  contract  relating  to  hmds,  in  a  declaration  or  plea ;  in 
tbt  femicr»  the  pkiniiff  need  not  shew  the  thing  to  be  in 
wiiting,  but  in  the  latter  it  anat  be  so  pleaded.  Aa,  where 
tka  de£iadaiit  pleaded  that  another  person,  (or  a  good  coi^- 
ndcention,  pr oniaad  to  be  analverable  to  the  plaintiff  for  the 
debt-  for  which  the  action  was  brought,  it  was  held,  that  it 
nwst  be  shewn  to  be  in  wriiing,  so  that  it  oiiight  appear  to 
be  n  contract  which  the  plaintiff  could  enforce  (c).  And 
although  on  such  an  agreement  the  plaintiff  need  not  set  it 
forth  an  be  in  writings  yet|  whera  the  defendant  pleads  it  in 
bar,  be  nuaat  plend  it  so  as  it  may  appear  to  the  Coort  that 
aa  action  will  lie  npon  it.  Code  v.  Barber  {d}*  Here,  the 
plaintiff  would  have  been  required  to  make  out  his  proof  aa 
if  the  com  had  been  sofd  him  by  an  individual,  and  he 
should  therefore  have  stated'  His  title  m  e^m&ttSy  and  more 
partionlarly  aO|  as  the  contract  could  only  have  been  esta- 
hfisbcd  by  a  memorandum  in  writing,  which  should  have 
appeared  on  die  face  of  the  plea.— [Mr.  Justice  Burrough. 
^The  defendant  might  have  taken  issue  as  to  the  sale.  But 
assignments  of  terms  -of  years  are  generally  pleaded  without 
setting  forth  that  such  terms  were  assigned  by  deed  or 
writing  (e).] — It  must  be  admitted,  that  grpwing  com  of  this 
description  may  be  taken  in  execution  under  njieri  facias^ 
and  although  it  may  be  properly  sold  under  that  writ,  still, 
the  question  is,  whether  either  by  statute  or  common  law,  a 

(«)  tTaoDt.  38. (6)  6  Ea»t,  60?. (c)  1  Wms.  Saund.  tr6^ 

n.  t. {d)  Sir  T.  Raym,  450. •  (e)  Sec  1  Wins.  ^aand.  «34,  »»  S.  - 
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protection  would  be  afforded  to  a  purcbi^er  at  such  sale, 
against  a  subsequent  distress ^ by  the  landlord  for  rent;  and 
more  particularly  so,  when  such  purchaser  is  subject  to  all 
the  legal  liabilities  which  attach  to  a  sale  .pf  this  descrip- 
tion.    It  makefl  no  difference  that  the  sale  took  place  under 
«n  execution,  for  although  the  com  might  be  consicjlered  as 
in  custcdiA  legis  at  the  tiniCy  still,  such  custody  ceased  imme- 
diately on  the  completion  of  the  sale,  and  the  sheriffs*  quit- 
ting the  premises.     It  must  be  inferred,  that. the  plaintiff 
in  this  case,  knew  the  com  in  4)ue8tion  might  be  liable  to  a 
eubsequent  distress  for  rent  at  the  time  he.  purchased  it,  for 
it  was  not  like  an  article  in  the  hands  of  a  manufacturer  for 
the  benefit  of  trade,  and  it  is  quite  clear  that  it  would  have 
been  liable  to  such  distress,  but  for  the  previous  sale  under 
the  execution.    Tbis^  too,  was  a  way-going  crop,  and  there 
is  no  distinction  in  point  of  law,  whether  it  were  sold  to  the 
purchaser  by  the  tenant,  or  the  sheriff.     Its  value  was  un- 
certain  at    the  time    of   the  sale.     At  the  common  law, 
growing  corn  was  not  liable  to  a  distress  for  rent,  but  now 
by  ]]  Geo.2.  c,  19-  s.  8.  (a)  landlords  may  seize,  cut, , and 
appraise  it,  and  it  is  therefore  placed  on  the  same  footing  as 
other  goods  and  chattels  on  the  premises  of  a  tenant,  which 
before  the  passing  of  that  statute  were  distrainable  for  rent. 
What,  therefore,  is  to  prevent  the  operation  of  this  statute 
-in  the  present  instance  i    Clearly,  not  the  circumstance  of 
the  corn's  being  incapable  of  removal  at  the  time  of  the 
-sale,  for  in  Parslow  v.  Cripps  (6)  it  seems  to  have  been 
admitted,  that  where  corn  is  taken  in  execution,  and  sold,  by 
the- sheriff,  and  the  vendee  permits  it  after  severance,  to  lie 
on  the  ground,  it  is  distrainable  for  rent;  although  that  case 
was  not  solemnly  decfded.     So,  in  Eaton  v«  Southby  (c)  the 
eame  question  was  intended  to  be  raised  as  in  this  case,  and 
it  was  objected,  that  although  growing  com  had  been  legally 
taken   in  execution,  yet,  that  it   having  been  suffered    to 


(«)  See  ante,  vol.  il.  page  493.- 
(*)  Willea,  131. 
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remain  on  the  land,  it  was  liable  to  be  distrained  for  rent;  iSdO. 
and  liord  Chief  Justice  Willes,  in  delivering  the  judgment 
of  the  Court,  observed,  as  to  this  objection  (a)  '*"  thAt  it  *  """» ." 
might  have  required  very  good  consideratibny  it  being  a  '^•"▼"* 
point  of  great  consequence,  but  that  there  was  no  occasion 
to  enter  into  it,  as  the  Court  were  clearly  6f  opinion^  that 
if  there  bad  been  no  execution,  the  com  could  not  be 
distrained,  as,  if  the  estate  of  a  tenant  at  will  be  determined 
either  by  his  death  or  by  the  act  of  the  landlord,  he  or  his 
executors  may  reap  the  com  sown  by  him  ;  and  such  com» 
though  purchased  by  another  person,  cannot  be  distrained  in 
case  of  the  deatli  of  the  tenant  at  .will,  for  rent  due  from  a 
subsequent  tenant."  A  writ  of  error  was  afterwards  brought 
in  that  case,  but  it  does  not  appear  that  any  judgment  was 
gi?eo,  or  that  the  present  question  wd's  at  all  touched  on. 
But  in  GwilUam  v.  Barker  (b)  it  was  decided,  that',  a  she* 
riff  taking  com  in  the  blade  under  a  fieri  facias^  and  selling 
it  before  rent  due,  is  not  liable  to  account  to  die  landlord  of 
the  defendant  under  the  statute  8  Anne^  c.  14.  for  rent  ac- 
cruing subsequently  to  the  levy  and  sale,  although  notice 
was  given,  and  though  the  com  was  not  removed  from* 
Ae  premises  until  long  afterwards,  when  a  considerable  por- 
tion of  rent  had  become  due;— and  Lord  Chief  Baron 
Thompson  there  said  (c),  **  I  really  see  no  reason  why  the 
landlord  shoald  not  have  distrained  the  corn,  die  execution 
was  executed,  and  the  goodii  of  a  stranger  we^  reniainiRg 
on  the  premises.  His  remedy  should  have. been  by  dis- 
tress." That  dictum  is  expressly  in  point,  and  the  seizure 
m  that  case  was  similar  to  the  present ;  and  in  Blade$  v. 
Arundale(d)  it  was  decided,  that  if  a  sheriff's  officer  quit 
possession  after  the  execution  of  a  fieri  faciat  and  seizure 
under  it,  the  goods  are  liable  to  be  distrained  by  die  landlord 
for  rent,  as  if  the  writ  had  never  been  executed.  Here,  if 
the  landlord  were  not  empowered  to  distrain,  the  tenant  mighf 
defiaud  him  of  the  rent. for  his  way^going  crop.    It  was  im- 

(«)Wmei,  156.^ (6)  1  Price,  f74.  [c)  Id.  177. 

(i)lMaai.&S«Jw.711. 
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leso;       possible  to  ascertain  its  value  at  tlie  time  of  the  sale,  and  it 

Pbagock     '^*'  '^*^  ^^  "^P®**  ""^  ^^"*®  *^  maturity  on  the  soil  of  tba 
««  landlord,  and  he.  might  be  deprived  of  all  remedy  against  his 

tenant,  if  the  latter  were  suffered  to  collude  with  a  fictitious 
creditor,  who  might  have  the  crops  transferred  to  him  under 
an  execution,  founded  in'  fraud.  Irt  Poo/e's  case  (a)  it  was 
held,  that  where  a  tenant  for  years  hath  an  interest  i& 
standing  com,  the  sheriff  may  cut  it  down  and  sell  under  % 
Jieri  facias.  And  in  Sir  fVU/iam  Harbert^s  case  (Jb)  it  was 
resolved,  that  at  die  common  law,  where  m  person  sues  u 
recognizance  for  debt  or  danmges,  he  should  not  have  the 
body  of  the  defendant  nor  his  lands  (unless  in  specbl  eases) 
in  executioni  but  that  he^  should  have  execution  only  of  his 
goods  and  chattels,  and  of  com,  and  the  like  present  profit 
which  shall  grow  upon  the  land,  either  by  a  writ  of  knH 
or  fieri  faciajs.  But  these  cases  were  decided  previously 
to  the  statute  11  Geo,  2.  On  these  grounds,  tbeiefore, 
the  defendant  is  entitled  to  judgment. 

Mr.  Serjt.  D'Ojfleifj  contra. — As  to  whether  the  coih 
ttaet  between  the  plaintiff  and  the  sheriff  should  have  bean 
in  writmg  and  set  out  on  the  face  of  the  plea,  is  wholly 
beside  the  present  question,  for  the  mainy  if  not  tb^  sole 
point  is,  whether  the  corn  which  had  been  sold  under  the 
fiirifaeitUt  was/ under  the  circumstances,  liable  to  be  dis* 
trained  by  the  landlord  for  rent,  which  became  duts  after 
such  sale.  It  will  be  impossible  for  any  person  to  make 
m  purchase  under  a  writ  of  this  description^  if  the  sale  in 
question  shall  be  deemed  invalid.  A  punchaser  at  such  sale^ 
cunnot  know  at  what  time  rent  will  become  payable  to  the 
landlord,  and  it  is  quite  clear  he  would  not  buy,  unless  he  * 
was  assured  that  he  should  reap  the  fraits  of  his  purchase. 
If  the  corn  had  been  boni  fide  sold  by  the  tenant,  it  would 
be  begging  the  question  to  say,  that  it  would  be  afterwards 
liable  to  a  distress.  There  is  a  wide  distinction  between  the 
(a)lSatfc,3g8.    i       (6)  3^  Rep,  11.  6. 
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r  a  teoaot  and  the  tpendee  oC  the  aheriff ;  the  Utter       1890. 

is  a  complete  atraoger  to  the  title  of  the  landlord ;  aad  in     p  ^^""^ 

Doe,  d.  Mitthinmm  v.  Carter  (a)  it  was  held,  that  an  assign-  i^. 

raent  to  a  person  purchasing  a  term  from  the  sheriff  under  m 

botiA  fide  execution,  would  not  amount  to  a  forfeiture  of  a 

lease,  but  that  it  would  do  so,  where  the  execution  was  in 

fiaud  of  the  covenant.    Here,  the  plaintiff  was  not  goiltj  of 

laebesy  by  allowing  the  corn  to  remain  on  the  premisea,  lor 

ho  waa  not  bound  to  ieaK>ve  it  until  it  was  ripe,  and  in  a  fit 

slate  to  be  carried  away.    Although,  after  the  return  of  the 

mit  and  aaie,  and  the  sheriff^had  left  the  premises^  the 

cropa  might  not  be  stiietlj  v^omiodik  l^i$f  still,  they  must,  in 

point  of  priociple,  be  so  considered,  as  the  object  of  the 

pmoaadrng  under  the  execution  by  the  sheriff  was  to  satisfy  a 

jadgment  creditor,  who  will  be  deprived  of  all  protection 

aCirded  him  by  the  aale,  if  the  claims  of  the  landlord  are 

irfWwanb  allowed   to  intervene,  and  deprive  him  of  his 

right.    The  sheriff  merely  interfered  for  the  purpose  of  sa» 

tisfjing  a  demand  due  from  the  debtor  to  his  creditor.    The 

property  must. then  be  considered  as  under  the  immediata 

protection  of  the  kw,  and  under  which  the  vendee  made  hia 

parchaae.     If  the  landlord  could  not  distrain  the  cropa 

while  diey  joemained  in  the  hands  of  the  dieriff,  neither  can 

be  be  entitled  to  do  so  during  the  time  they  continued  in 

die  possession  of  the  purabaser  under  a  bim&fide  aale  from 

such  sheriff.    Previously  to  the  statute  8  Jane,  e.  14.  if 

goods  of  the  tenant  were  taken  and  sold  under  an  execution, 

the  landlord  had  no  remedy  for  the  rent  then  due  to  him, 

bat  it  was  provided  by  that  statute,  that  no  goods  should  be 

taken  in  execution,  unless  the  party  at  whose  suit  it  was  sued 

oat,  should,  before  the  removal  of  the  goods,  pay  the  land* 

lord  the  rent  due,  provided  the  arrears  did  not  amount  to 

more  than  a  year's  rent.    So,  before  the  1 1  Geo»  2.  c.  19. 

growing  crops  could  not  be  distrained.  Wherever  a  landlord 

has  been  allowed  to  di^raio  goods  sold  under  an  execution^ 

(«)  8  Tenn  Rep.  57*  500. 
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1820.         tfce  purchaser  has  left  them  on  the  premisen,  and  omitted  to 

^"^^         remove  them   within  a  reasonahle  time.      But  here,    die 
Peacock         i  •    •«-  ,  «  i  •. 

V.  plaintiff^  as  purchaser,  was  obhged  to  leave  the  corn  on  the 

land  to  ripen.     He,  therefore,  was  not  bound  to  remove  it 
until  the  time  of  harvest.     If  he  cut  it  when  it  was  unripe, 
It  would  neither  satisfy  the  creditor  of  the  tenant,  nor  pay  the 
rent  due  from  the  latter  to  his  landlord.    At  the  time  the  sale 
was  made,  the  landlord  had  been  satisfied  the  rent  due  to 
him,  and  the  remainder  of  the  purchase-money  was  paid  to 
the  judgment    creditor.     Both,    therefore,   were    satisfied, 
from  the  payment  made  by  the  plaintiff  as  purchaser  at  the 
sale,  and  after  he  had  paid  the  purchase-money,  he  must  have 
concluded  that  the  crops  were  bond  fide  his  property,  and 
that  they  could  not  afterwards  be  taken  from  him.     It  would 
be  most  unjust  if  the  landlord  should  now  be  deemed  en- 
titled to  distrain,  after  the  rent  due  to  him  at  the  time  of  the 
sale  had  been  fuUy  satisfied  and  paid  by  the  plaintiff.     Mo 
previous  decision  is  applicable  to  the  present  question,  for 
although  EcUon  v.  Southby  appears  to  be  the  leading  case, 
still,  it  steers  quite  clear  of  this,  as  the  question  there  raised, 
as  to  whether  com  taken  in  execution  could  afterwards  be 
distrained,  although  noticed  by  the  Court,  was  not  decided,  as 
their  judgment  turned  on  tlie  point,  that  the  emblements  of 
an  off-going  could  not  be  distrained  for  tlie  rent  of  an  in* 
coming  tenant.    There,  too,  it  was  said,  that  a  tenant  at  will 
or  his  representatives  had  free  liberty  of  ingress,  egress,  and 
regress  to  come  upon  the  land  and  to  cut  and  carry  away  the 
com;  and  Littleton  (a)  was  cited  in  support  of  that  position. 
So,  here,  the  plaintiff  as  purchaser  under  the  execution,  had 
an  equal  right,  for  the  distress  was  made  ou  the  tenant  in  the 
first  instance.     Hie  case  of  Parslow  v.  Crippi  rests  on  ar- 
gument only,  and  therefore  cannot  be  relied  on  as  a  decision^ 
The  dictum  of  Lord  Chief  Baron  Thompson^  in  (xwilUam 
V.  Barker,    although  it  may  appear   unfavourable    to    the 
tolaintiff,  was  vi holly  extra-judicial.     Besides,  there,  no  xeni 
(it)  Sec.  68. 
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had  b«en  paid  to  the  plaintiff  at  the  time  of  the  sal^  tinder  1820. 
Ae  execution.  Atall  eveuto,  the  landlord's  claiin  must  be  con- 
fined to  rent  doe  to  him  i^  the  time  of  taking  the  goods,  and 
not  to  that  which  may  accrue  afterwards ; — for  in  HoJcins  v.  P*^»v*«* 
Knighi  (a)  it  was  decided,  that  a  landlord  is  only  entitled  to 
ialerpoee  a  claim  for  rent  actually  due  at  the  time  of  the 
taking  the  goods  in  ezecntion.  The  case  of  Blades  v.  ^ricn- 
dtik  is-  inapplicable  to  the  present,  as  there,  the  question 
tamed  on  the  seizure  of  goods  in  a  house,  and  the  sheriff 
bad  not  proceeded  to  a  sale,  and  it  roefely  established  that 
they  were  not  in  custgdia  iegii,  so  as  to  enable  him  to  maui« 
ttfn  trespass  against  the  landlord,  who  afterwards  distrained 
the  goods  for  rent,  as  the  sheriff  had  relinquished  the  pos- 
session by  his  officer  having  quitted  the  premises  after  the 
seiture,  and  before  the  writ  was  executed. 

Mr.  Serjt.  HuUock,  in  reply. — li  has  been  said,  that  no 
one  would  purchase  crops  of  this  description  under  an  exe- 
cution, unless  he  be  entitled  to  receive  all  the  fruits  of 
such  purchase ;  but  -the  price  was  regulated  according  to  the 
contmgencies  to  which  they  were  afterwards  liable*  and  the 
plaintiff  should  have  taken  xare  whether  he  purchased  at  a 
less  or  not.  He  was  bound  to  take  away  the  property  as 
aoon  as  he  liad  acquked  a  title  to  it  by  the  sale,  and  it  makes 
no  difference  whether  he  purchased  from  the  tenant  or  under 
the  execution.  When  ihe  sale  took  place,  a.year*s  rent  was 
in  anear  from  the  tenant  to  his  landlord; — and  bis  brother,  the 
plaintiff,  purchased  the  crops  in  question.  No  distinction, 
therefore,  xan  be  drawn  between  this  and  a  bmt&  Jide  pur^- 
chase.  The  case  of  Doe^  d.  MUc/untou  v.  Carter  is  dis- 
tinguishable from  the  present,  as  it  turned  on  the  question 
whether  an  assignment  by  operation  of  law  under  a  bona  Jide 
execution,  or  an  execution  in  fraud  of  the  covenant  operated 
as  a  forfeiture  or  not.  Executors  and  assignees  of  bankrupts 
take  by  operation  of  law,  and  >et,  goods  in  their  possession 
(n)  1  Maul.  6l  Sdw.  t^. 
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1620.        may  be  distrained  by  the  landlord  for  rent  due  from  thdi^ 
PfiAcooK      ^^^tetoi*^  or  the  bankrupt.     But  here,  the  plahnxff  did  bqI 
V*  come  in  by  operation  of  law,  for  there  is  no  difference  be* 

tween  property  in  the  possession  of  a  thnd  person,  or  under 
an  execution :  For  though  the  sheriff  may  sell  by  the  oplera*' 
tkm  of  lawy  die  purdiaser  mast  take  under  his  contract. 
Although  Baton  v.  Sauihby  was  determined  on  a  diflfereat 
i|iiestion  from  the  present,  the  doctrine  there  laid  down  is  im 
favour  of  the  defendant;  and  in  Blaie$  y.  Jrundak,  k  was 
held,  that  goods  seined  under  an  execution,  conld  not 
be  protected  after  the  sheriff  had  relin<|uiahed  tUeir  posse»« 
sion»  The  same  principle  is  applicable  to  growing  com^ 
which  may  be  protected  from  distress  as  long  as  it  coolinuea 
in  the  possession  of  the  sheriff;  besides,  the  dieiwn  -oi 
Chief  Baron  Thompson  appears  to  be  not  only  in  point,'biit 
founded  on  reason  and  legal  principles,  and  consequently  the 
distress  in  question  can  be  clearly  maintained. 

Lord  Chief  Justice  Dallas. — ^Akbougb  the  question  ia 
this  case  is  not  altogether  new,  there  are  certainly  no  deci* 
sfons  expressly  in  point,  but  different  cases  have  bem  referred 
to  in  the  course  of  the  argument;  the  first  of  which,  in  point 
of  date,  is  tliat  of  Eaton  v.  Soyihbyj  and  the  last,  that  of 
Gwilliam  v.  Barker,  containing  the  dictum  of  the  late  Lord 
Chief  Baron  Thompson  which  has  been  so  much  relied  on 
for  die  defendant.  I  shall  therefore  shortly  advert  to  thasa 
cases,  before  I  proceed  to  investigate  how  the  present  standa 
in  point  of  principle,  and  on  which  it  must  ultimately  turn* 
In  Eaton  v.  Southby  the  question  now  before  the  Court  wan 
not  decided,  altiiough  a  similar  point  was  raised  for  their 
consideration,  because  it  appears,  that  on  the  focts  of  that 
case  it  became  nnneceasary  to  decide  it.  But  it  certainly 
seems,  from  what  fell  from  Lord  Chief  Justice  WitUs^in 
delHrerif^  the  judgment  of  the  Court,  that  if  this  point  had 
been  brought  in  question,  it  might  have  required  very  good 
consideration,   it    being   one  of  great  consequence.     And 
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bb  Lofdsbip  ibere  nid  (a)  that  '^  goods  taken  in  ezecutkui^  1820. 
ore?eii  goods  diatrained  damage  feasant,  are  in  the  custody  and  ^^^ 
under  tbe  protection  of  the  law^  and  therefore  cannot  be  ^  1^ 
distrained  for  rent,  is  expressly  holden  in  Coke  Littleton  {b\ 
and  seieral  other  books  (c)*  and  we  are  inclined  to  be  of  this 
opinion ;  but  if  it  were  necessary  for  us  to  give  any  positive 
nsolution  on  this  points  it  would  be  very  proper  to  consider 
whedier  the  statute  2  WiU.  4r  Mary^  c,5.  and  the  statute 
BJnae,  c.  14.  have  made  any  alteration  in  this  respect.  But 
we  think  we  have  no  occasion  to  enter  any  further  into  diia 
natter,  because  we  are  clearly  of  opinion,  that  if  there  had 
been  no  execution  in  the  present  €kse,  yet  the  com  could 
not  be  distrained*"  The  Court  therefore  thought  there,  that 
if  they  had  been  required  to  give  a  decision  on  this  queflition^  it 
would  have  been  proper  (or  them  to  have  considered  the  eifect 
of  thoae  statutes.  Here,  however,  it  becomes  necessary  to  dis* 
pose  of  it,  as  the  point  is  expressly  raised  by  tbe  plaintiflTa 
plea  in  bar..  The  facts  in  Gwilliam  v.  Barker  were  precisely 
similar  to  the  present,  but  the  question  was  .different,  as  it 
turned  on  whether  the  sheriff  was  bound  to  pay  over 
to  the  landlord  a  sum  due  to  him  from  the  defendant  for 
rent.  It  must  be  admitted  that  the  dictum  of  the  late  Chief 
Baron,  which  has  been  mentioned  in  tbe  course  of  the  argu- 
ment, is  in  favour  of  the  landlord's  right  to  distraiui  but  that 
was  not  the  point  on  which  the  case  was  decided.  It  must, 
therefore,  be  considered  merely  as  a  dictum  of  a  moment, 
and  more  particularly  so,  as  it  seems  to  be  impaired  by  the 
sentence  which  immediately  follows  it :  viz.  ''  I  do  not  think 
that  this  statute  applies  to  com  in  tlie  blade,  it  would  be  a 
monstrous  thing  to  cut  it  in  such  a  state.*'  That  appean 
to  be  not  only  inconsistent  with  the  argument  adopted  in  this 
case,  but  with  the  statute,  for  it  is  quite  clear  that  the  latter 
does  apply,  .as  growing  corn  may  be  taken  in  execution 
und^^iu  Having  said  thus  much  with  respect  to  those  two 
cases,  it  is  necessary  to  consider  this  as  a  new  question  to 
(«)  Waies,  136>      1    (6)  47,  a.— —(c)  See  Parker*s  Bep.  ISO,  H  teq* 


90  CASES   IK   MICHAELMAS  TERM, 

1620.         be  decided  on  principle,  and  with  reference  to  the  statutes 
Peacock       ^^^^^  inay  be  deemed  applicable  to  it ;  and  in  so  considering 
••  It,  it  is  necessary  in  the  first  place  to  look  to  the  common 

sense  and  reason  of  the  thing.  With  respect  to  an  execution 
on  goods,  commonly  denominated  chattels,  the  duty  of  the 
sheriff  is  perfectly  clear.  He  is  merely  to  seize,  sell,  exe- 
cute a  bill  of  sale,  and  deliver  the  goods  to  the  purchaser. 
His  duty  is  then  fulfilled,  because  he  can  deliver  such  goods 
iit  the  moment  of  sale,  as  they  may  then  be  removed  without 
trouble  or  difficulty.  This  leads  me  to  consider  the  distinc- 
tion between  goods  which  may  be  removed  immediately, 
and  crops  of  growing  com.  The  latter  must  be  considered 
in  the  nature  of  goods,  as  they  are  liable  to  seizure  and  sale 
under  a  ^ri  facias,  for  the  purpose  of  satisfying  the  judg- 
ment on  which  such  writ  issues.  It  would  be  quite  nugatory 
to  say,  that  a  sale  under  such  a  writ  would  amount  to  satis- 
faction, if  the  right  of  the  purchaser  were  to  cease  the  mo* 
ment  the  bill  of  sale  is  executed,  and  if  the  corn  were  not 
allowed  to  remain  on  the  land  until  it  was  ripe,  in  order  diat 
he  might  reap  the  fruits  and  benefit  of  bjs  purchase.  It  is 
true,  that  in  ordinal^  cases  with  respect  to  goods,  the  sheriff 
or  person  purchasing  them  of  him,  is  bound  to  remove  them 
within  a  reasonable  time,  as  the  law  looks  to  the  delivery 
under  such  removal  as  a  satisfaction  of  the  debt.  So,  here, 
the  sheriff  was  bound  to  deliver  within  a  reasonable  time, 
but  it  cannot  be  contended,  that  he  could  be  so  bound  until 
after  (he  com  was  ripe,  so  as  to  be  a  satisfaction  to  the  pur- 
chaser. When,  therefore,  I  find  that  the  law  authorizes 
the  seizure  and  sale  of  unripe  corn  under  an  execution,  t 
conceive  that  by  reasonable  and  legal  intendment,  the  pur- 
chaser may  allow  it  to  remain  on  the  ground  until  it  is  ripe, 
and  remove  it  within  a  reasonable  time  afterwards;  for  it 
would  in  strictness,  be  of  little  or  no  value  until  it  had  ar- 
rived to  a  state  of  maturity.  This  appears  to  me  to  be  so 
on  the  reason  of  the  thing,  if  not,  it  may  be  necessary  to 
have  recourse  to  the  statutes  authorizing  a  distrtss  and  sale 
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in  cases  of  this  description.  By  the  11  Geo.  2.  c.  19*  grow- 
ing corn  must  be  considered  as  in  the  nature  of  goods  and 
chattels,  as  it  may  be  distrained  in  the  same  manner  as  articles 
of  that  nature.  I  therefore  think  that  the  same  construction 
may  be  put  in  this  case  in  favour  of  the  purchaser^  as  would 
apply  to  goods  in  the  hands  of  a  judgment  creditor.  The 
delivery  of  the  crops,  and  die  satisfaction  of  the  judgment, 
are  the  objects  of  the  law,  and  the  former  must  be 
considered  to  reniain  in  the  custody  of  the  sheriff  until  he 
can  deliver  them,  so  as  to  give  effect  to  the  latter.  I 
have  before  observed,  that  this  case  is  new,  and  must 
be  decided  on  principle.  As  well,  therefore,  on  principle  as 
reason  and  common  sense,  I  am  of  opinion,  that  the  defend- 
ant, as  landlord,  had  no  right  to  distrain,  and  consequently 
|hat  the  plaintiff  is  entitled  to  judgment 


1820. 


Peacock 

r. 
Purvis. 


Mr.  Justice  Park. — I  need  only  add  a  few  observations, 
after  the  clear,  elaborate,  and  satisfactory  judgment  which 
has  been  delivered  by  my  Lord  Chief  Justice.    The  ques* 
tion  was  properly  put  by  my  Brother  Hullock,  whether  the 
corn  in  question,  which  h&d  been  seized  under  an  execution, 
was  liable  to  be  distrained  for  rent  due  subsequently  to  such 
seizure  and  sale  by  the  sheriff,  and  before  it  was  in  a  fit  state 
to  be  carried  away,  so  aa  not  to  be  available  to  the  purchaser 
under  the  sale.     If  the  Court  were  to  decide  contrary  to  the 
opkiion  we  have  just  heard,  the  effect  of  the  statutes  relative 
to  distresses  and  sales  of  this  description  would  be  entirely 
destroyed.     Growing  com  is,  in  point  of  strictness,  worth 
nothing  until  it  is  ripe.     How,  therefore,  can  any  execution 
be  availal^le,  unless  the  sale  under  the  ^ri  facias,  which  has 
been  issued  in  this  case,  can  be  sustained,  and  if  the  pur- 
chaser were  not  allowed  to  retain  what  he  had  boi^ht  ?  It  is 
true,  that  the  Court  are  now  called  on  for  the  first  time  to 
give  a  positive  decision  on  this  question,  but  it  is  not  alto- 
gether new,  as  it  wfts  commented  on  by  Lord  Chief  Justice 
fVilles  in  delivering  the  judgment  of  the  Court  in  Eato^  v. 
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1820.       Southby.    That  judgment  appears  to  have  been  given  after 
consideration^    and    Coke  Littleton  {a)  was  referred   to^   to 


PSACOCK 


Puavit. 


9.  shew  that  goods  taken  in  execution,  were  in  the  custody  and 

under  the  protection. of  the  law,  and  therefore  could  not  be 
distrained  for  rent,  and  the  Court  were  inclined  to  be  of  thai 
opinion.  That  is  a  strong  argument  in  fiivour  of  the  sale  m 
question.  I  fully  agree  with  my  Brother  D'OyUy,  that  if 
the  law  authoriies  com  of  this  description  to  be  the  subject 
of  seizure  under  an  eiecution,  it  must  authorize  every  thing 
to  make  it  available  to  the  purchaser,  it  appears^  thai 
every  thing  was  done  whicb  was  required  to  legalize  ihil 
seizure  and  sale.  The  landlord  was  paid  all  the  rent  doe  lo 
faim  at  the  time,  and  I  am  therefore  of  opinion  that  the 
plaintiff^  aa  purchaser,  might  allow  the  com  to  remain  oa 
the  land  until  it  was  ripe,  and  could  be  available  to  him. 

Mr.  Justice  Bcsrovgh. — No  one  can  entertain  a  hi|^er 
opinion  of  what  fell  from  the  late  Lord  Chief  Baron  Thoa^ 
^seis  than  myself,  but  I  do  not  tbhik  that  the  dictiM  whicb 
has  been  ascribed  to  him  in  Gwilliam  v.  Barker,  can  be 
considered  as   his  deliberate  determination,  nor  as  a  cfe* 
cinon  in  point.    The   intimation  of  the  Court  in  £aiam 
V.  Sottthhy  appears  to  me  to  be  a  direct  authority   the 
other  way,  and  I  have  no  doubt  in  saying,   that  1  co»4 
aider  the  crops  in  question  to  have  been    in  the  actual 
custody  of  the  law.     What  are    the   facts?    The  plaiiN 
tiflf  claims  those  crops   as   a  purchaser  under  an  ezecv^ 
tion  duly  issued  on  a  judgment  of  this  Court,    it  is  quite 
clear  that   he  can    obtain  no   satisfaction   until  the  com 
is  ripe,  and  in  a  fit  state  to  be  carried  away.    Till  then,  he 
must  be  considered  as  being  under  the  protection  of  the 
law,  for  the  com  would  be  of  little  or  no  value  to  kim 
until  it  was  ripe.    The  cases  which  have  been  cited,  aa  to 
^executors  and  assignees  are  not  analogous  to  the  present^  aa 
they  merely  stand  in  the  situation  of   tlie    parties  whom 
they   represeut,    aud    the    same    right   of    property   cou- 
(a)  47,  a. 
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timtes.  That,  however,  is  not  the  case  here,  for  tlie  de-  IMO* 
feBdant  became  possessed  by  force  of  the  judgment,  and  pcacocb 
the  property  was  transferred  to  him  by  operation  of  law* 
If  it  were  otherwise,  and  the  Court  were  to  decide  in  favour 
of  the  hindlord,  it  would  merely  alter  the  practice,  and  the 
consequence  would  be,  that  a  writ  of  fieri  facias  might  be 
renewed  from  Term  tu  Term.  If  an  execution  issued  after 
Trinity  Term,  there  would  be  no  reason  for  a  renewal,  as 
the  purchaser  might  derive  all  the  benefit  from  his  crop  be- 
fore the  Michaelmas  Term  following;  besides,  it  is  clear, 
that  the  landlord  is  entitled  to  no  more  than  one  year's 
rent  on  the  execution  of  a  writ  ot  fieri  facias  \  and  it  ap- 
pears here,  that  a  sum  equivalent  to  it  was  indd  -to  the  do- 
feodaot  at  the  time  of  the  seizure  by  the  sheriff,  and  that  no 
more  rent  was  due  when  the  execution  was  obtained. 

Hr.  Justice  Richardson. — I  am  of  opidion,  that  grow- 
ing crops  in  the  hands  of  the  sheriff's  vendee,  are  protected 
from  a  distress  by  the  faindlord  for  rent  that  may  become  due 
to  him  subsequently  to  the  sale  by  the  sheriff.  This  appears 
to  me  to  fdHow  as  a  necessary  consequence,  as  such  crops  are 
liable  to  tenure  under  a  writ  of  fieri  facias.  It  must  be 
admitted  they  may  be  so,  as  in  point  of  principle  they  have 
alwRye  been,  conttdered  as  in  the  nature  of  goods  and  chat- 
tela.  Where  the  law  authorizes  a  seizure,  it  confers  on  the 
party  not  only  a  protection,  but  every  means  to  make  such 
seinire  available.  Now,  in  this  case,  the  seizure  would  be 
wholly  unavailable,  if  the  plaintiff  as  purchaser,  could  not 
retiin  the  crops  which  he  had  purchased  under  the  execution 
until  they  had  arrived  at  maturity,  and  in  a  fit  state  to  be 
cut  The  opinion  of  the  Cpurt  in  Eaton  v.  Southbjf^  seems 
to  approach  very  nearly  to  thift  case,  although  it  was  there 
found  unnecessary  to  decide  the  point  But  the  Chief  Jus- 
tice, in  deliverii^  the  judgment  of  the  .Court,  after  referring 
to  Coke  Uitletou  (a)  said  ^'  that  they  were  inclined  to  be  of 

(«)4r,  (a). 
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PoKvn. 
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opinion  that  goods  taken  in  execution  were  in  the  custody  of 
the  law^  and  therefore  could  not  be  distrained  for  rent.  Al- 
though perhaps,  in  this  case,  the  growing  corn  might  not,  strictly 
speaking,  be  said  to  be  in  the  custody  of  the  law,  still  it  be- 
longed to  the  defendant  as  purchaser,  under  the  sanction  of  the 
law.  In  Eaton  v.  Southby  the  Court  said,  that  it  naight  be 
proper  to  consider,  whether  the  statutes  2  Will.  Sf  Mary, 
c.  5.  and  8  jinnef  c.  14.  had  made  any  alteration  as  to  the 
law  as  laid  down  in  Coke  Littleton.  To  these  has  been 
since  added  the  1 1  Geo.  2.  c.  19*  by  which  growing  corn 
is  made  subject  to  a  distress.  Although  that  statute. gives  to 
landlords,  powers  and  rights  which  they  did  not  previously 
possess,  still,  it  only  enables  them  to  distrain  growing  crops 
in  the  same  manner  as  other  goods  which  might  be  distrain- 
able  at  their  suit.  It  is  quite  clear,  that  goods  of  the  latter 
description  must  be  taken  as  subject  to  the  prior  rights  of 
other  persons.  Here,  when  the  distress  on  which  the  pre- 
sent action  was  founded  was  made,  a  previous  right  had 
attached  to  the  plaintiff  by  the  sale  to  him  under  the  sheriff^ 
which  was  incompatible  with  such  distress.  Unless  it  were 
to  be  so  deemed,  the  Jieri  facias  would  be  wholly  unavail- 
able, and  I  therefore  fully  concur  with  the  Court,  in  thinking 
that  there  must  be 

Judgment  for  die  plaintiff. 


Wedneftday, 
Nov.  ft. 


Webber,  Plaintiff,  Grey,  Deforciant. 


If  wood  land  Mr.  Serjt.  Lens  moved  that  this  fine  might   be  atnended 

into  arable,  on  payment  of  the  additional  King's  silver,  by  increasing  the 

notalU>w^ir*  arable  land  from  one  hundred  acres,  to  an  hundred  and  forty, 

*"*  ^d  d*b  *"^  adding  the  word  '*  tithes,"  which  was  omitted  in  the  fine, 

iDcrea«ing  the 

quantity  of  the  latter,  as  the  land  would  pa%(  under  either  description. 
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although  it  was  inserted  in  the  deed  to  lead  the  asea.  Ik 
appeared,  that  the  applicatiun  to  increase  the  quantity  of 
arable  land,  was  founded  on  an  affidavit,  that  certain  wood 
land  to  the  amount  of  forty  acres  had  lately  been  converted 
into  arabje,  and  that  an  objection  was  raised  to  the  title  on  a 
late  sale  of  the  property,  as  the  arable  land  was  not  rightly 
described  in  the  fine. 

But  the  Court  held,  that  the  amendment  in  this  respect  was 
wholly  unnecessary,  as  the  wood  land  had  been  con« 
verted  into  arable.  That  if  it  were  allowed,  amendments  of 
this  description  might  be  applied'  for  every  five  or  six  years, 
according  to  the  alteration  of  the  lands.  That  the  land  would 
pass  whether  it  was  described  as  wood  or  arable,  and  that 
it  was  quite  time  to  put  a  stop  to  such  technical  objections. 
As  the  word  **  tithes"  was  inserted  in  the  deed  to  lead  the 
uses,  the  fine  was  allowed  to  be  amended  by  its  insertion,  and 
the  application  as  to  the  increase  of  the  arable  land  was 


laso, 


WSBBBRy 

Plaintiff: 


Refused, 


LoMAS  V.  Mellor. 


Wedoetday, 
Nov.  ft. 


Tn    this   case    the  plaintiff   and  defendant    stood    in    the  A.  broaffht  «b 
relative  situations  of  landlord  and  tenant.     The  latter  occu-  ^^^  occapa- 
pied    a    farm,    at    the    annual    rent    of  36/.    payable    at  tion  agaioit  J^ 
Midsummer  and  Michaelmas.    At  Michaelmas,   1817f  the  a  verdict,  and 
defendant  paid   the   plaintiff  half  a  year's  rent,  except  Atl.  eonimenced 
which  was  due  from  the  latter  for  goods  sold,  who  then  gave  ■"  ^^^on  of 
the  defendant  notice  to  quit  on  the  25th  March  following,  against  if.  for 

which  he  did,  without  paying  rent,  as  none  would  become  cattle  for 

rent  dne,  aad 
A.  soffered 
jadj^ment  by  default,  and  on  a  writ  of  inqoiry  B.  received  iL  more  in  damages 
tlian  A.  Iiad  obtained  in  his  action  :— Held,  that  the  costs  of  the  one  misht  be  w.t 
off  against  the  other,  although  it  appeared  that  A.  wai  insolvent,  and  that  hit 
attorney  would  be  thereby  deprived  of  his  security  for  costs. 


ds 
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Vednetdayy 
Nor.  Js. 

If  Bianbland 
be  described 
as  land  gene* 
rally  in  a  re- 
covery, it  may 
be  amended 
by  inserting 
the  word 
«'  marshy**  be- 
fore "land," 
^  on  an  affidavit, 
stating  how 
the  premises 
bad  been  oc- 
cupied since 
the  recovery 
was  Miffered. 


Phillips,  DemaDdanti  Field,  Tenant,  Rolfs,  Voucbee. 

Mr.  Serjt.  Onslow  on  a  former  day  in  this  Term,  moved 
that  this  recovery  might  be  amended,  either  by  inserting  <'  one 
hundred  acres  of  marshy  land,"  after  **  one  hundred  acres  of 
land/'  or  the  word  ''  marsh/*  before  land,  on  an  affidavit, 
which  stated,  that  by  indentures  of  lease  and  release,  dated  die 
Sd  Jpril,  1749,  certain  premises  consisting  of  a  farm,  lands, 
marshes,  and  marsh  grounds,  called  **  Drivet^s  Marshes," 
situate  at  Brewe/s  Court,  in  the  county  of  Essex,  contain- 
ing seventy-five  acres,  more  or  less,  with  all  their  appur- 
tenances, were  conveyed  to  Field  in  fee.  That  thb  recovery, 
when  it  was  suffered,  was  intended  by  the  parties,  to  comprise 
the  seventy-five  acres  of  marshy  land,  and  that  either  by 
mistake,  or  through  ignorance,  it  was  described  as  land 
generally,  and  that  on  a  late  sale  of  the  premises,  the  title 
had  been  objected  to,  on  the  ground  that  the  word  '^  land" 
was  too  general,  and'  he  therefore  prayed  to  amend,  by  iu- 
serting  the  word  <'  marshy'*  before  land. 

But  the  Court  required  an  affidavit  as  to  the  possession 
since  the  recovery  was  suffered,  and  on  the  learned  Serjeant's 
now  producing  it,  they 

Allowed  the  amendment 


^o7l»/  Abbotts  and  Another  «.  Baery. 

goods  ^ected  ^^^^  ^^  ^°  action  of  assumpsit.    The  first  count  of  the 

by  fraud  does  declaration  stated,  that  in   consideration  that  the  plaintiffs,  at 
not  change  the  '  1 

property  in       the  request  of  the  defendant,  .would  sell   to  one   Thomm 
them:— There- 
fore, where 

the  defendant  had  frandnlently  coUnded  with  f.  8,  who  was  in  insolvent  ox- 
cumstanres,  to  obtain  wines  from  the  plaintiff,  the  proceeds  of  which  eventually 
came  to  the  defendanrs  hands,  in  satisfaction  of  a  debt  before  doe  to  him  from 
/.  1$.  :-*Held,  that  the  plaintiff  was  entitled  to  recover  in  an  action  for 
money  had  aiMl  received. 
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Philip,  all  such  goods  as  he  might  require  in  his  bosiiiess  as       1820. 
a  wine  merchaot,  the  defendant  undertook  to  be  accountable 


Abbotts 


for  the  same.  It  was  then  aterred,  that  the  plaintiffs  caused  ^  «. 
seven  pipes  of  port  wine  to  be  delivered  to  PkUHpif  and 
asiigiied  for  breach,  that  neither  he  nor  the  defendant  had  paid 
for  the  same*  There  were  also  counts  for  goods  sold  and 
ddiveredy  money  had  and  received,  and  the  usual  money 
ooants.     Plea — non-assumpiit^ 

At  the  trial  of  the  cause  before  Mr.  Justice  Park^  at 
Gmldhall,  at  the  Sittings  after  the  last  Term,  it  appeared 
tbt  PhiiUps  was  indebted  to  the  defendant  in  the  sum  of 
60(tf.  for  goods  sold.  That  an  acceptance  of  Pkillip^  for 
d002*  OD  account  of  such  goods  became  due  on  the  18th 
Sq^iember,  1818,  a  few  days  previous  to  which,  he  applied 
to  die  defendant,  stating  his  inability  to  meet  it,  and  requested 
the  defendant  either  to  renew  it,  or  assist  him  so  as  to 
enble  him  to  take  it  up.  This  the  defendant  refused  to  do, 
but  observed  to  PhiiUps^  that  he  had  better  purchase  goods 
than  let  hb  acceptance  be  dishonoured.  PhilUps  shortly 
afterwards,  applied  to  the  pliuntiffs  to  purchase  seven  pipes 
of  port  wine,  amounting  to  340/.  at  four  months*  credit,  and 
referred  to  the  defendant  for  a  character  as  to  his  solvency. 
He  stated,  that  he  had  done  a  great  deal  of  business  with  him, 
and  that  he  had  been'  regular  in  his  payments,  but  he  did 
not  mention  to  them  the  acceptance  of  PhiiUps,  which  was 
becoming  due,  or  that  he  had  applied  to  get  the  bill  renewed* 
The  plaintiffs,  however,  refused  to  trust  PhiUip$,  who 
accordingly  again  applied  to  the  defendant,  and  stated,  that 
be  thought  he  could  purchase  the  wines  if  he  could  pay  half 
cash,  and  the  defendant  told  him  he  could  immediately  sell 
them  for  him.  He  accordmgly  purchased  the  wmes  for 
340/.,  the  half  of  which  he  paid  in  money,  and  the  plaintiffs 
drew  a  bill  on  him  at  four  months  date,  for  the  other  hvM^ 
amounting  to  170/.  The  defendant,  as  the  broker  of  Phil' 
£fw,  sold  the  wines  to  one  Bunyon  at  the  same  price  that 
PhUlipi  had  given  for  them,  taking  Bu$tyon*9  acceptance  at 

€2 


Barkt. 


Abbotts 
Babat. 
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lour  months  for  the  amouot,  on  a  bill  drawn  by  Fhilliprf 
and  which  he  indorsed  to  the  defendant.  Bum/on  lent  the 
170/.  to  PhilUps  to  enable  him  to  pay  the  half  of  the  value  of 
the  wines  to  the  plaintiflFsy  which  the  defendant,  on  receiving 
Phillips's  bill  on  Bunyon,  repaid  him.  Bunyon^s  bill  was 
paid  when  at  maturity,  and  the  defendant  obtained  170/.  on 
account  of  his  debt  due  from  PkillipMr  whose  bill  for  3001. 
was  returned  for  non-payment.  The  defendant,  subsequently 
to  these  transactiouS|  purchased  the  wines  of  Btmyon  at  an  ad- 
vance of  1/.  per  pipe,  and  before  PhilUp$*  acceptance  for 
170/.  became  due,  he  became  insolvent,  and  a  commission 
of  bankruptcy  was  afterwards  issued  against  him. — ^The  first 
count  was  abandoned  at  the  trial,  there  being  no  evidence 
to  prove  the  undertaking  therein  stated.  The  Jury,  however, 
found  a  verdict  for  the  plaintiffs,  on  the  ground,  that  the 
defendant  had  been  guilty  of  fraud  in  obtaining  the  wines 
from  them.  The  learned  Judge,  however,  reserved  the 
point  as  to  whether  they  were  legally  entitled  to  recover, 
for  the  consideration  of  the  Court. 

Mr.  Seijt.  Faughan  on  a  former  day  in  this  Term,  had 
accordingly  obtained  a  rule  nisi,  that  this  verdict  might  be 
set  aside  and  a  nonsuit  entered,  and  submitted,  that  the 
action  could  not  be  sustained  either  for  goods  sold  and  de- 
livered, or  money  had  and  received,  as  the  wines  were  sold 
on  the  credit  of  Phillips,  and  consequently,  that  their  value 
could  not  be  recovered  as  goods  sold  and  delivered  to  the  de- 
fendant, as  there  was  no  commuuication  or  privity  between 
him  and  the  plaintiffs;  and  as  the  defendant  sold  the  wineg 
to  Bwyon  on  account  of,  and  as  the  broker  of  PhiUips. 

Mr.  Serjt.  Ptll  now  shewed  cause.  The  verdict  of  the 
Jury  was  not  only  perfectly  correct,  but  cannot  now  be  dis- 
turbed, as  it  is  manifest  that  the  deCsodant  has  been  guilty  of 
a  most  gross  and  iniquitous  fraud.  Although,  in  point  of  strict- 
ness, the  action  might  not  be  maintainable  for,  goods  sold. 
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suHy  as  the  wines  had  been  obtained  by  fraud,  the  talue  of       18M» 

them  might  be  recovered  by  the  plaintiflFs  on  the  count  for      ^jJ^J^^g 

money  had  and  received.    The  case  of  Hill  v.  Perrott  (a)  »• 

Bjiaav' 
IS  not  only  undistinguishable  from,    but  must  govern  the 

present;    where   it  was   determined,   that   indebitahti  a»- 

atmpdt  was  maintainable  for  goods,  which  the  defendant 

bad  by  fraud  procured  tiie  plabtiif  to  aell  to  an  insokent^ 

and  ^hich  the  defendant  had  afterwards  obtained  the  pos* 

session  of,  on  the  grounds,  that  he  could  not  set  up  the  sale, 

because  his  own  fraud  had  procured  it,  and  that  the  mere  poa- 

iessioa,  unaccounted  for, -raised  an  ottuiRpstV  to  pay.    As  the 

defisndant    afterwards    purchased  the  wines  from  Bunyofif 

there  can   be  no  doubt  but  that  trover  would  have  been 

maintainable  under  the  circumstances,  and  as  they  had  beea 

converted  into  money,  it  would  be  most  uiyust  if  the  plain*- 

tiffs  should  be  disabled  from  recovering  .the  value  which  tlic;y 

had  produced. 

Mr.  Serjt  Vaugkan,  in  support  of  the  rule,  observed,  diaft 
the  circumstances  as  proved  at  the  trial,  depended  on  die 
testimony  of  PMllips,  which  must  be  considered  extremely 
SDBpicious,  as  he  thereby  made  himself  a  party  to  the  fraud  4 
besides,  the  plaintiffs  framed  their  declaration  as  on  a  con- 
tract, and  the  defendant  was  not  charged  with  fraud,  and 
therefore  was  not  prepared  to  repudiate  it.  If  the{4aintifla 
had  meant  to  have  so  charged  him,  they  should  have  brought 
an  action  against  him  for  giving  PlnllipM  a  fiilse  character. 
lUs  case  is  distinguishable  from  that  of  Hiil  m.  Perroit^  as 
there,  the  contract  was  made  with  the  defendant  hisMelf, 
and  the  Court  held,  that  the  law  would  imply  a  contract  to 
pay  for  the  goods,  from  the.drcumatanoe  of  tfaehr  having 
been  the  plaintiff's  property,  and  having  come  to  the  den 
frndant's  possession  unaccountably.  But  here,  there  was  no 
privity  whatever  between  the  plaintiffs  and  the  defendant, 
and  it  does  not  appear,  that  he  was  aware  of  PhUlifi^ 
(c)  3lVMait.svs. 


Babbt. 
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mo*       insolTencj  at  die  time.    Even  if  the  wines  had  been  ob- 
j^^l^^^      tained  by  fraud,  there  was  no  contract  whatever  between  tbe 
plaintifis  and  defendant,  neither  does  it  appear,  diat  he  had 
converted  them  into  money  after  they  had  come  into  his 
hands. 

Lord  Chief  Justice  Dallas. — It  appears  to  me,  that 
diis  case  is  undistinguishable  in  principle  from  that  of  Hill 
▼•  Perrott.  Independently  of  that,  however,  I  thiidL  that 
this  rule  ought  to  be  discharged,  and  upon  this  plain  ground, 
that  the  Jury  have  found  as  a  fiict,  that  a  fraud  has  been 
committed  by  the  defendant  dirongh  the  medium  of  PhiU 
Ups ;  nor  can  I  distinguish  between  him  and  the  defendant 
throughout  the  whole  of  this  transaction,  for  PhiUipi  must 
be  considered  to  stand  in  the  situation  of  agent  to  the 
defendant,  who  acted  as  the  principaL  Although  the  fraud 
might  be  considered  to  have  been  committed  by  PhilHps,  still, 
he  knew  that  the  benefit  resulting  from  the  sale  of  the  wines 
would  eventually  be  derived  by  the  defendant,  as  they  would 
ttkimately  come  into  his  hands.  Phillips  therefore,  must  be 
considered  as  the  agent  of  the  defendant  for  that  purpose,  but 
it  is  not  necessary  to  go  that  length,  and  I  shall  therefore  con- 
fine myself  to  this  short  ground : — It  must  be  admitted,  that 
die  sale  in  question  was  effected  by  fraud,  and  it  is  equally 
clear,  that  a  sale  of  this  description  works  no  change  of 
property.  The  wines  must  be  considered  as  remaining 
in  tbe  plaintiffs  as  the^  original  owners,  and  therefore  the 
produce  of  such  wines  obtained  by  the  defendant  by  the  sale 
of  diem,  must  be  considered  as  money  had  and  received  by 
him  to  the  use  of  die  plaintiffs  as  the  original  proprietors. 
On  tins  ground  alone,  therefore,  I  am  of  opmion,  that  this 
rule  must  be  discharged. 

Mr.  Justice  Park. — I  am  of  opinion,  that  this  verdict 
may  stand  consistently  with  the  rules  of  law,  without  vio- 
lating or  infringing  on  such  rules  in  the  remotest  degree. 
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it  is  quke  cleari  that  a  gross  fraud  has  been  practised  bj  the  1820. 
defendant  on  the  plaintiflb,  through  the  iostnioientalitj  of  Abbotts 
PaU^^  His  evidence  was  not  objected  to  at  the  trial,  baiiiit 
and  even  if  he  was  not  a  competent  witness^  the  fraud  was 
most  fuUj  confirmed  by  the  testimoBj  of  BunyoUf  who 
proved  the  fast^  in  a  convers^tiw  which  passed  between  him 
and  the  defendant.  The  Jury»  therefore,  were  perfectly 
varraated  in  finding  the  transaction  to  be  fraudulent.  I  con** 
car  with  my  Lord  Chief  Justice,  that  this  case  must  stand  on 
that  ground,  and  I  also  agree  with  him,  that  it  is  not  distin- 
gaishable  from  that  of  HiU  ▼•  Perrait.  That  case  appears  lo 
have  been  rightly  decided,  and  goes  the  full  length  of  the  pre* 
sent.  Whether,  thenrfore,  Phillips  was  admissible  as  a  witnesa 
or  not,  appears  to  me  to  be  beside  the  present  question;  air 
though  in  Cwking  v.  Jarrard  (a)  it  was  held,  that  in  an  action 
to  recover  back  money  Which  had  been  entrusted  to  the  plain- 
tiff's servant  for  a  special  purpose,  and  paid  by  such  servant 
to  the  defendant  for  illegal  insurances  in  the  lottery,  he  was 
incompetent  as  a  witness  without  a  release  produced  in 
Court.  Another  point  arose  in  that  case,  of  which  I 
have  a  manuscript  note,  and  it  appeared  that  the  servant 
had  been  furnished  with  money  by  her  master  to  pay  bills 
and  purchase  goods,  which  she  had  misapplied  by  insuring  in 
the  lottery ;  and  Lord  EUenborough  held,  that  the  master 
might  recover  back  the  whole  of  the  money  which  he  had 
entrusted  her  with,  from  the  lottery  office  keeper,  as  money 
had  and  received  ;  and  his  decision  was  founded  on  the  an* 
thority  of  Clarke  v.  Shee  (6),  where  it  was  determined,  that 
money  had  and  received  would  lie  by  the  true  owner  of 
money  or  notes,  against  a  third  person,  into  whose  hands  they 
bad  come  mal&fde ;  provided  their  identity  could  be  traced 
and  ascertained. 

Mr.  Justice  Bur  rough. — It  is  quite  clear  that  a  gross 
fraud  has  been  committed  on  the  plaintiffs  by  P/uliips  and 
(a)  1  Camp.  57.  (6)  Gowp.  197. 


104  CASB8   IN   MICHAELMAS  TERM, 

1820.  die  defendant^  and  although  the  former  received  half  the 

.  ^^'^  value  of  the  wines  at  the  time  of  the  sale,  still,  they  were 

V.  wholly  ignorant  of  the  fraud,  nor  does  it  appear,  that  they. 


ftARBT. 


were  aware  of  any  part  of  the  transactions  which  had  passed 
between  PhtlUps  and  the  defendant ;  at  all  events,  the  sum 
so  received  by  theni»  wMld  only  tend  to  lessen  the  amount  of 
the  damages.  Whether  the  wines  were  afterwards  converted 
hf  the  defendant  into  money  or  not^  I  think  the  plaintiflb 
are  entitled  to  recover  as  for  money  had  and  received 
to  their  usew  In  Longchamp  v.  Kenny  (a)  it  was  decided, 
that  if  one  person  obtains  possession  of  goods  entrusted  to 
another  to  be  sold  at  a  fixed  price,  and,  at  the  time  when 
the  goods  are  to  be  re-delivered,  or  the  price  aoconnted  for, 
he  refiises  to  do  either,  and  the  person  to  whom  they  were 
entrusted,  being  threatened  with  an  action,  pays  the  fixed 
price  to  the  owner,  such  person  may  recover  the  sum  against' 
him  wtio  took  possession  of  them,  in  an  action  for  money  had 
and  received^  for  the  goods  shall  be  presumed  to  have  been 
sold. 

Mr.  Justice  Richaroson  was  absent. 

.     Rule  discharged. 
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Whitehead  v*  Howard.  Monday, 

This  was  an  action  of  auumpsU.    The  first  count  of  the  Where  tli« 

*  plaintiff,  in  a 

declaration  stated^   that  on  the  19th  November,  1808,  m  declaration  of 

considefation  (hat  the  plaiotiffi  at  the  request  of  the  defend-  ^^^  uf^^' 

nt,  would  retain  and  employ  him  to  invest  and  lay  out  a  5|?|f^^'^^!^ 

Mini  of  money  in  the  purchase  of  an  annuity,  for  and  on  employ  the  de- 

the  behalf  of  the  plaintiff^  for  certain  reasonable  reward,  to  unity  broker) 

be  therefore  paid  to  Ihe  defendant,  he  uodertook^to  invert  l^y'^l^^^ 

md  lay  out  the  same  in  the  purchase  of  an  annuity  for  the  plaintiff's 
,..--.  .        ...         «      «•  .  rrm^       i  •       Bioney  in  the 

plamtiff,  JQ  good,  valid,  and  sumaent  security.     Ine  ptann-  pardwae  of 

tiff  then  averred,  that  he  retained  and  employed  the  defendant  t^'ddf^Lit 

for  that  purpose,  and  that  in  pursuance  thereof,  he  delivered  iiiideitook  to 

to  him  770/.,  which  the  defendant  accepted  and  received  for  good  and  Tafid 

the  purpose  aforesaid ;  and  although  the  defendant  did,  in  Mi^[lii*f^ 

put  performanee  of  his  undertaking,  invest  and  lay  oot  die  ^"^^'jI^i 

said  sum  in  the  purchase  of  an  annuity,  to  wit,  an  annuity  onabad,iBTa-^ 

of  110/.  from  one  William  Alston,  for  and  on  the  behalf  of  anient  lecn-' 

the  plaintiff,  and  to  be  paid  by  Ahton  to  and  for  the  use  of  defendant  ^ 

the  plaintiff,    for  and   during  the  lives  of  three  persons,  jjj^^j!^^. 

jet,  that  the  defendant  did   not  nor  would  bvest  or  lay /r'M^'WM, 

out  the  same  in  good,  valid,  or  sufficient  secturity,  but  on  acerevU  vifrm, 

the  contrary  thereof,  invested  it  in  very  bad,  invalid,  insuffi-'  ^i^^TiMtte'' 

cient,  fraudulent,  and  fictitious  security :  to  wit,  a  pretended  ^  joined, 

security  of  certain  copyhold  premises,  holden  of  the  manor  prored  that 

of  Purleigh  in  Essex,  whereof  Alston  pretended  to  be  then  «^««»^^- 


seised   or   entitled  to,  subject  to  certaki  mortgages   then  J^^***^ 

and  theannni- 

ty  paid  by  the  hands  of  the  defendant  to  the  plaintiff  for  six  yean  afterwards, 
when  the  i^nintor  became  bankrupt  and  the  tecnrity  failed ;  inbfennently  to 
which,  tho  defendant's  managine  cleric  promised  that  the  plaintiff  should  be  |Mud, 
which  promise  the  defendant  afterwards  recognised:— -Ueld,  that  the  nndertafc* 
lag  Btatad  in  the  dedaration  being,  as  to  the  validity  of  the  secnri^,  the  subse- 
quent promise  could  not  appW,  although  it  might  Imve  given  a  new  right  of  actioa 
on  a  declaration  specially  framed  for  that  purpose :— Held  also,  that  the  phdn- 
tiff  could  not  recover  for  money  had  and  received,  the  money  having  been  paid 
over  to  the  grantor,— nor  on  an  account  Btated,  as  there  was  no  ousting  aatccc« 
dent  debt  betireen  htm  and  the  defendant 
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1820.        charged  thereon,  whereas,  in  fact,  he  was  not,  at  the  time  of 
,„  "^"^        the  purchase  of  the  said  annuity,  and  of  investing  and  lay- 
0.  ing  out  the  said    sum,    seised  of  the  said   copyhold  pre- 

HowABo.  ^j^^^  ^^  entitled  thereto,  of  which  the  defendant  had  no- 
tice. There  were  other  counts,  stating  that  the  defendant 
bad  jiot  vested  the  plaintiff's  money  in  any  good  or  respoiH 
sible  security,  and  that  he  knew  that  Alston  was  in  insolvent 
circumstances  at  the  time  the  annuity  was  granfeed.  To  tliese 
"were  added  the  common  money  counts,  as  well -as  a  count 
on  an  account  stated.  The  defendant  pleaded  first,  non-^u^ 
sumpsiti  secondly,  non-asHunpsit  infra  sex  annoi ;  and  last- 
ly,  adk)  non  accrevit  infra  sex  annos,  on  all  which  pleas 
issue  was  joined. 

At  the  trial  of  the  cause  before  Lord  Chief  Justice 
Dallas  at  fVesiminsierf  at  the  Sittings  after  the  last  Term, 
it  appeared  id  evidence,  that  the  plaintiff,  in  ISOTy  had  em- 
ployed the  defendant,  a  certificated  conveyancer  and  annuity 
bfoker,  to  invest  money  for  him  by  way  of  annuity,  and  that 
he  had  left  770L  with  him  for  tliat  purpose ;  that  part  of 
the  security  proposed  by  the  defendant,  consisted  of  a  copy- 
hold estate,  which  he  stated  to  belong  to  Jlston;  that  in 
]807>  uilsion  YfSkS  possessed  of  the  estate,  but  that  he  had 
surrendered  it  before  November,  1808;  that  the  defendant 
had  not  inspected  the  Court  Rolls  of  the  manor  in  which 
the  copyhold  was  supposed  to  be  situate  ;  that  the  plaintiff's 
inoney  was  .made  over  to  Alston,  although  he  had  no  such 
estate  as  was  represented,  who  granted  an  annuity  for  it  in 
November,  1808,  from  which  time  it  was  regularly  paid  to 
the  plaintiff  by  the  defendant  until  February,  1814,  when 
Alston  became  a  bankrupt;  that  two  sons  of  the  plaintiff 
were  clerks  in  the  defendant's  office,  and  might  have  inspects 
ed  the  Rolls  of  the  manor,  as  their  father  had  previously  con« 
suited  them  on  the  subject  of  the  annuity ;  that  one  Gibbs, 
the  defendant's  managing  clerk,  after  the  insolvency  of 
Alston  had  been  discovered,  promised  that  the  plaintiff 
should  be  paid ;  that  there  was  sufficient  property  of  Al" 
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sioff9  to  pay  more  thao  twenty  shillings  in  the  pound,  and       ^^^ 

that  be   would  arrange  with  the  defendant,   and  that  the  Whit»hbai» 

lilaintiff  had  nothing  to  do  with  the  loss;  that  the  defend*     Howard. 

ant  afterwards  said,  that  he  would  consider  of  it,  and  say 

what  he  should  give  to  the  phintiff,  but  that  in  December, 

1817,  on  heiug  asked  by  the  plaintiff's    son  whether  he 

would  make  good  his  promise  which  he  had  made  through 

bis  managing   clerk,  the  defendant  said,  **  although  I  d^ 

promise,  I  will  not  do  so  now,  as'  I  have  made  up  my  mind 

not  to  pay  any  one,  and  the   plaintiff  must  abide  by.  the 

loss." 

His  Lordship  left  it  to  the  Jury  to  determine,  first,  whe- 
ther, from  the  declaration^  as  framed,  the  plaintiff  was  entitled 
to  recover ;  and  stated,  that  if  there  was  no  direct  promise  by 
the  defendant  to  invest  the  plaintiff's  money  on  good,  valid,  and 
sufficient  security,  the  law  would  not  imply  any  such  under- 
taking upon  the  facts  as  proved,  because  no  man,  who  under- 
takes for  another,  unless  the  action  be  so  framed  as  to  fix 
him,  undertakes  to  find  security  which  shall  be  good  and 
valid  at  all  events;  secondly ,  whether  the  statute  of  limita- 
tions was  applicable,  or  whether  the  subsequent  promise  by 
Gibbif  and  the  defendant's  recognizing  it^  was  sufficient  to 
take  the  case  out  of  it ;  and,  thirdly^  whether  such  promise 
was  absolute  or  contmgent.  The  Jury  found,  that  the  de- 
fendant, either  through  himself  or  his  clerk,  had  given  an 
eipress  and  absolute  promise  that  the  money  should  be  in- 
vested in  good  and  sufficient  security,  and  accordingly  found 
a  verdict  for  the  plaintiff,  the  amount  of  which  was  to  be 
ascertained  out  of  Court;  but  leave  was  given  the  de- 
fendant to  move  to  set  it  aside,  in  case  the  Court  should  be 
of  opinion  that  the  plaintiff  was  not  entitled  to  recover. 

Mr.  Seijt.  Faughan,  on  a  former  day  in  this  Term,  ac- 
cordingly obtained  a  rule  nisi,  that  the  verdict  might  be  set 
aside,  and  a  nonsuit  entered ;  and  observed,  that  this  case 
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1820.        was  only  distinguishable  from  that  of  Bwwn  v.  Howard  {a\ 
^^'^        on  the  ground  of  the  subsequent  promise  made  by  the  de- 
«.  fendant*s  managing  cterk,  and  stated  to  have  been  recognized 

Howard,  j^^  himself.  It  is  quite  clear,  that  the  statute  of  limitations 
began  to  run  from  the  breach  of  the  contract  in  1808.  It 
was  contended,  however,  at  the  trial,  that  the  plaintiff  was 
entitled  to  recover  on  the  count  for  money  had  and  received ; 
bnt  even  if  the  promise  by  the  defendant  had  been  fully 
proved,  the  plaintiff  cannot  be  so  entitled  on  the  record  as 
it  now  stands.  The  plaintiff  received  his  annuity  from  1808 
to  1814,  through  the  hands  of  the  defendant.  There  was 
therefore  no  failure  of  consideration,  neither  can  this  be  con- 
sidered as  money  hdd  and  received  as  between  the  grantor 
and  grantee  of  the  annuity,  for  the  defendant  paid  over 
the  same  left  with  him  by  the  plaintiff  to  Ahtotif  and  retained 
none  of  it  on  his  own  account.  The  action,  therefore,  could 
ouly  be  maintainable  on  the  special  undertaking  of  the  defend* 
ant,  and  not  for  money  had  and  received,  as  there  was  no 
failure  of  consideration,  nor  can  any  fraud  be  iniputed  to  the 
defendant,  although  he  might  have  been  guilty  of  negligence 
in  not  having  examined  the  Court  Rolls  of  the  manor  in 
which  Alston*^  estate  was  said  to  be  situate.  Besides,  the 
case  of  Short  v.  McCarthy  (i),  is  precisely  in  point,  to  shew 
that  4he  plaintiff  cannot  recover  on  the  declaration  as  it  is 
flow  framed,  nor  can  he  on  the  whole  of  this  record  consist- 
ently with  the  rules  of  law,  rely  on  the  subsequent  promise 
made  by  the  defendant  or  his  clerk. 

Mr.  Serjt.  Leifs,  and  Mr.  Serjt.  Pe//,  now  shewed  cause. 
The  Jury  have  expressly  found  by  their  verdict,  that  th« 
subsequent  promise  was  absolute,  and  the  evidence  adduced 
at  the  trial  most  fully  justifies  the  conclusion  they  have 
drawn,  for  the  promise  appears  to  be  wholly  unconnected 
with  any  contingency.  There  can  be  no  question  but  that 
the  defendant  originally  undertook  to  find  and  provide  a  suf* 
(a)  Ante,  vol.  17.  ^08.  C^)  3  Bar^.  &  Aid.  6IS6. 
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ficient  security.    The  only  difficulty  is,  whether  the  plamtiff        1820. 
can  be  eutitled,  on  the  special  counts  as  framed  in  the  decla- 


Wbitbhbad 
ration,  or  on  the  subsequent  promise.  After  the  late  decisions  «. 

in  the  cases  of  Shori  v.  McCarthy  and  Brown  v.  Howard,  ^^"^^^^ 
an  original  and  a  subsequent  promise  must  be  ejusdem  generisp 
and  the  declaration  cannot  be  framed  on  the  subsequent  pro- 
mise, aa  being  substantial  and  valid ;  but  at  all  events,  the 
plaintiff  has  suffered  a  most  substantial  loss,  and  the  money 
advanced  by  him  may  be  recovered  under  the  count  for 
money  bad  and  received,  on  the  ground,  that  when  a  party 
receives  money  for  one  purpose  and  applies  it  to  another, 
the  party  furnishing  it  may  recover  it  back,  in  consequence 
of  his  instructions  not  having  been  duly  pursued.  It  is  not 
necessary  that  the  sum  paid  by  the  plaintiff  should  remain 
in  the  hands  of  the  defendant ;  it  is  sufficient  to  shew  that  it 
was  paid  to  him  in  the  first  instance,  and  that  he  received  it 
for  the  purpose  of  investing  it  on  a  good  security.  He 
ought  to  have  fully  investigated  Ahton^s  title  to  the  premises, 
so  as  to  have  prevented  even  the  risk  of  its  being  lost  to  the 
plamtiff.  The  defendant  should  have  considered  the  circum- 
stances under  which  it  was  deposited  with  him ;  but  having 
invested  it  on  bad  security,  after  having  promised  the  plain- 
tiff to  lay  it  out  on  a  good  and  sufficient  security,  it  must, 
on  the  failure  of  such  security,  be  considered  as  money  had 
and  received  by  the  defendant  to  the  plaintiff's  use.  Al- 
though the  annuity  was  paid  for  six  yean,  the  plaintiff 
should  not  be  barred  by  that,  for  he  had  no  ground 
of  complaint  until  default  was  made.  The  defendant, 
in  point  of  fact,  has  received  the  money  and  acted  for 
both  parties;  for  after  receiving  it  from  the  plaintiff,  he 
paid  it  over  to  his  nominee,  and  the  annuity  was  afterwards 
regularly  paid  to  the  plaintiff  dirough  the  defendant's  hands. 
[Lord  Chief  Justice  Dallat. — It  appears  that  the  an- 
nuity was  regularly  paid  for  six  years  after  it  was  granted. 
How,  therefore,  can  it  be  said  that  the  consideration  still  re- 
mains ?  Besides,  it  appears  that  the  sum  received  by  the 
defendant,  was  transferred  to  Alston  before  the  annuity  was 
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1890.       granted.]    It  does  not  appear  from  the  evidence,  tint  Jldon 
ever  received  the  consideration  moneyi  nor  that  he  paid  the 
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Howard. 


«.  annuity  to  the  plaintiff,  as  it  was  always  received  by  the  lat* 

ter  through  the  hands  of  tUe  defendant,  or  some  person  au- 
thorized by  him.  The  lapse  of  time  gives  no  new  character 
to  the  case,  and  it  is  quite  clear,  that  if  the  plaintiff  had  dis- 
covered the  insolvency  of  Akton  earlier,  the  defendant  would 
have  been  liable.  Besides,  it  appears  that  the  defendant  and 
Ahttm-  had  merely  accounts  between  them,  and  that  no 
money  actually  passed,  but  that  credit  was  given  by  one  to 
the  other,  according  to  the  accounts  kept  in  the  defendant's 
books.  Tlie  subsequent  promise,  therefore,  will  entitle  the 
plaintiff  to  recover  on  an  account  stated,  for  the  defendant 
accounted  annually  to  the  plaintiff,  by  payment  of  the  an- 
nuity for  the  sum  advanced  by  him ;  and  on  the  discovery  of 
die  insolvency  of  AUt&n,  the  consideration  for  which  it  was 
granted,  failed.  In  Leaper  v.  Tatton(a),  it  was  held,  that, 
m  amanpsitf  against  the  defendant,  as  acceptor  of  a  bill  of 
exchange,  and  upon  an  account  stated,  evidence  that  the  de- 
fendant acknowledged  his  acceptance,  and  that  he  had  been 
liable,  but  said,  that  he  was  not  liable  then,  because  it  was 
out  of  date,  and  that  he  could  not  pay  it,  as  it  was  not  in 
bis  power,  was  sufficient  to  take  the  case  out  of  the  sta* 
tute  of  limitations,  as  being  good,  evidence  upon  the  account 
stated.  So,  here,  there  was  sufficient  evidence  to  warrant  an 
assumption  that  the  parties  had  come  to  an  account.  Be^ 
yond  this,  there  can  be  no  doubt  but  that  there  was  not  only 
a  moral  obligation  imposed  on  the  defendant,  but  that  in 
ooasdance  he  was  bound  to  repay  the  money  to  the  plaintiff. 
Nor  does  this  rest  alone  upon  such  obligation,  but  an  ex- 
press promise  to  see  it  properly  applied.  Is,  therefore,  the 
mere  circumstance  of  the  defendant's  adjusting  accounts  from 
time  to  time  between  himself  and  Abion,  to  deprive  the  plain- 
tiff from  recovering  the  money  so  advanced  to  the  defendant  i 
The  money  received  by  him  most  clearly  belonged  to  the 
(a)  16  East,  4S0. 
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plamtiffy  and  if  the  secmty  bad  failed  the  day  after  it  was        1820. 

granted,  there  can  be  no  doubt  bat  that  an  action  would    ^  ^^'^ 
r       .  ...  A  Whitbiibad 

hafe  been  maintainable  against  him.    According,  therefore,      _  v. 

to  the  equitable  construction  which  has  always  been  afforded 

to  an  action  for  money  had  and  received,  as  well  as  on  the 

eipiesa  and  subs^uent  promise  of  the  defendant  found  by 

the  Jury,  the  statute  of  limitations  cannot  apply,  and  the 

phontiff,  dierefore,  is  entitled  to  ^retain  his  verdict 

Mr.  Serjt.  Faugkam,  in  support  of  the  rule,  was  stopped 
by  the  Court. 

Lord  Chief  Justice  Dallas. — ^1  am  of  opinion,  that  'm 
dMB  case  a  nonsuit  must  be  entered,  and  I  shall,  in  the  first 
place,  consider  how  it  stands  upon  the  facts,  without  advert* 
ing  to  the  manner  m  which  the  dedaration  is  framed* — It  ap« 
pears,  that  AlHon  employed  the  defendant  as  his  broker,  to 
raisen  sum  of  money  for  him  by  way  of  annuity ;  that  the  latter 
afterwards  applied  to  the  plaintiff,  who  had  money  to  a<t 
e,  and  stated  that  he  had  a  security,  part  of  which  con- 
i  of  a  copyhold  estate,  in  the  possession  of  jtlttam,  bat 
wfaidi,  in  pomt  of  Act,  he  did  not  at  that  time  possess.  Thei 
defendant  did  not  examine  the  Court  Bolls  of  the  manor  in 
wUcb  the  estate  was  said  to  be,  or  make  any  inquiry  respect«> 
ing  it ;  bot  it  must  be  observed,  that  the  pluntiff  i&d  not 
repose  his  confidence  in  the  defendi^t  alone,  for  he  also  con- 
fided in  his  two  sons,  who  were  clerks  in  the  defendant's 
ofiice ;  they  might  have  searched  if  they  had  thought  proper, 
and  it  was  a  negligence  on  their  parts  that  they  did  not  do 
so.  it  does  not  appear  on  the  fiM:ts,  therefore,  that  there  is 
any  thing  to  warrant  us  to  say,  that  there  was  any  actual  fraod 
on  the  part  of  the  defendant,  but  he  was  dearfy  guilty  of 
gross  negl^ence.  He  undertook  to  take  care  that  die  plain* 
tiff's  nsoney  should  be  invested  on  good  security,  and  if  an 
action  had  been  brought  against  him  on  the  ground  of  ne» 
gligenoe  b  his  business,  the  plaintiff  might  liave  recovered. 
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1820*        provided  each  action  had  been  properly  framed ;  but  be  now 
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seeks  to  recover  on  an  express  undertaking  having  been  given 
'0.""*"  by  the  defendant  for  the  validity  and  sufficiency  of  the  se- 
HowABD,  ^^^-^^  -^  question.  It  is  quite  clear  that  the  defendant's  lia- 
bility on  such  an  undertaking,  is  barred  by  tl^  statute  of  li- 
mitations, unless  a  subsequent  promise  or  acknowledgment 
can  be  duly  establLshed ;  if  so,  the  first  question  is,  whether 
the  defendant's  liability  can  be  revived  by  any  subsequent 
promise  to  pay  a  debt  with  which  he  was  not  originally 
chargeable,  and  it  is  manifest  that  the  debt  was  not  origi- 
nally his  own.  In  order  to  revive  a  debt,  to  take  the  case 
out  of  the  statute,  there  must  be  a  special  promise,  founded 
on  an  antecedent  debt,  for  which  a  good  consideration  must 
be  shewn,  and  if  there  be  such  promise  where  there  is  bo 
antecedent  debt,  it  is  necessary  to  frame  a  declaration  spe- 
cially for  that  purpose.  Confining  myself  at  present  to  the 
special  counts  in  the  declaration,  it  appears  to  me,  that  this 
case  is  precisely  similar  to,  and  must  be  decided  by  that  of 
Shortv.  McCarthy:  there  it  appears,  that  in  DecenAer,  1812, 
the  plaintiff  having  agreed  to  give  340/,  for  700/.  bank  annui* 
ties,  to  a  Mrs.  Shaun,  for  her  interest  in  the  stock,  applied  to 
the  defendant,  who  was  an  attorney,  for  the  purpose  of  hav* 
ing  the  bargain  carried  into  effect.  The  instructions  stated 
to  have  been  given  were,  that  the  defendant  should  see  that 
every  thing  was  right;  that  the  deeds  were  accordingly  pre- 
pared and  executed  at  the  time,  and  that  the  money  waa 
then  paid  by  the  plaintiff,  and  that  it  subsequently  turned 
out  that  no  inquiries  had  been  made  at  the  Bank  of  England, 
and  that  there  was  no  such  stock  standing  iu  the  trustees* 
names,  to  which  Mrs.  Shaun  was  entitled,  and  it  appeared 
that  this  discovery  was  not  made  until  August,  1818. — ^Thos 
far  the  two  cases  are  exactly  similar  with  respect  to  the  ne- 
gligence of  the  parties,  for  here,  the  defendant  omitted  to 
search  the  rolls  of  the  manor,  and  there,  he  failed  to  make 
inquiries  at  the  Bank,  and  to  search  the  books  there,  to  as- 
certain whether  such  stock  was  standing  in  the  names  of  trus- 
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tecs  to  which  Mrs.  Shawm  wts  stated  to  be  entitled :  there,       1990. 
the  action  having  been  comaie&ced  i^jainst  the  defendant   ^^^^^^^ 
Bttbseqoentlj  to  1818,  he  pleaded,  diat  the  cause  of  action  «• 

did  not  accrue  widiin  six  years,  and  it  was  hdd,  that  the  - 
plaintiff  was  not  entitled  to  recover;  but  .the  fiicts  in  the 
latter  part  of  diat  case  correspond  precisdy  with  die  pre- 
sent, for  the  defendant,  on  being  applied  to  hi  Augiui,  1818, 
aid,  "  that  it  was  owing  to  an  omission  of  his  cferk,  and 
that  he  was  responnble ;"  and  the  Court  held,  that  there 
coald  be  no  recovery  on  diis  subsequent  acknowledgment, 
eicept  under  a  dedanition  specially  framed  for  that  purpose. 
Admitting,  therefore,  that  the  defendant  in  this  case  has  been 
gnilty  of  negligenoe  in  not  having  searched  the  rolls  of  the 
snnor,  and  liirther,  admitting  his  having  made  a  promise  to 
INi7,even  assuming  it  to  be  an  absolute  promise,  although  that 
appears  to  me  to  be  rather  questionable,  but  the  Jury  having 
found  it  so,  we  must  now  take  it  to  be  such,  still,  the  case  of 
Short  ¥•  McCarthy  is  precisely  in  poiiit,  to  shew,  that  on  spe« 
cial  counts,  framed  as  the  present  are,  the  plaintiff  is  not  en- 
tided  to  recover.  Thi^y  therefore,  leads  me  to  the  consider- 
ation of  the  common  counts,  and  it  has  been  stated,  that 
the  plaintiff  is  entitled  to  recover  on  that  for  money  had 
sod  received,  on  the  ground,  that  the  consideration  hav- 
ing failed,  either  totally  or  partially,  by  the  discovery  that 
the  security  was  of  no  value,  and  the  annuity's  ceasing  to  be 
paid,  die  sum  the  plaintiff  advanced  as  the  consideration  for  it, 
most  be  deemed  to  have  been  money  had  and  received  by  the 
defendant  to  the  plaintiff's  use ;  but  I  tfiink  there  is  no  foun- 
dation whatever  for  the  plaintiff's  recovering  on  that  count: 
if  there  were,  the  like  argument  would  have  been  adopted  in 
Skoirt  V.  M*Cafihyt  but  there  no  such  attempt  was  made. 
Is  it  then  to  be  considered  as  money  had  and  received  by  the 
defendant  to  the  use  of  the  plaintiff?  It  does  not  appear 
to  me,  that  this  case  falls  within  those  where  it  has  been  de- 
cided, that  if  the  consideratjon  fails,  the  person  who  rec^ves 
the  money  is  bound  to  repay  it: — Here,  if  an  action  had 

VOL.  V.  H 
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IBM.       been  commeiiced  against  Abion  on  the  ground  of  failure  of 
WHiTBasAn  ^®  consideration^  he  would  have  been  Uable  lo  pay*    Tbat 
^*  alone,  therefore,  is  an  answer  to  the  question  as  to  whether  the 

defendant  received  the  money  to  the  plaintiff's  use.  If  it  were 
so  constnied,  it  would  greatly  extend  the  doctrine  which  has 
hitherto  been  applied  to  cases  of  money  had  and  received. 
It  appears,  that  the  naoney  was  paid  over  to  Abton,  and 
that  he  continued  to  pay  die  annuity  until  he  became  insol- 
vent. It  would  be  altogether  a  different  question  if  be  had 
never  received  it,  and  it  cannot  be  said^  diat  the  defiendantf 
merely  because  he  was  guilty  of  negligence  in  looking  afker 
the  security,  is  to  be  liable  to  an  action  for  money  had  and 
received,  and  diat  be  must  therefore  be  considered  as  the 
party  who  granted^  received  the  consideration  for,  and  paid 
the  annuity.  If,  therefore,  he  received  the  money  for  th^ 
annuity  at  all,  he  received  it  to  the  use  of  Jf liloii,  and  the 
plaintiff  has  not  only  been  paid  on  account  of  the  hitter,  but 
consented  that  the  debt  might  be  proved  under  a  commission 
of  bankruptcy  which  afterwards  issued  against  him.  The 
plaintiff  therefore,  cannot  be  entitled  to  recover  under  the 
count  for  money  had  and  received,  and  there  is  as  little 
ground  for  saying  that  he  can  do  so  under  that  on  an  acoount 
stated ;  for  a  party  can  only  recover  on  such  a  count  where  n 
debt  is  actually  in  existence,  and  here  therewas  no  eristing 
debt  due^from  the  defendant,  wbo^lffierely  n^otiated  be^ 
Tween JdfTs/onanT the  plaintiff,  and  I  am* tKeifefore oTopinion 
that  the  latter  is  not  entided  to  recover. 

Mr.  Justice  Park. — It  may  be  unnecessary  for  me  to  say 
more,  than  that  I  perfectly  agree  with  my  Lord  Chief  Jus- 
tice, although  at  first  view,  I  felt  some  difficulty  at  the  afH 
parent  hardship  of  the  case.  We  must  not,  however,  be  led 
by  that,  to  decide  contrary  to  law.  There  beiiq;  no  special 
count  as  to  the  revival  of  an  old  debt,  it  must  be  assumed 
that  the  promise  was  absolute,  and  if  so,  I  cannot  distin- 
guish this  case  from  diat  of  Short  v.  M*Cartfiy,    I  am  not 
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aware  of  any  decision  where  a  new  and  aubsef  nent  pronusa      18S0« 
after  (he  operation  of  the  atatute  of  limitations^  has  been 


ever  applied  to  any  thing  but  an  actually  existing  debt  ^  a. 
Here,  it  is  quite  clear  that  no  debt  was  contracted  by  the 
defendant ;  still,  however,  he  was  guilty  of  extreme  n^ 
l^igeoce.  The  main  point  which  was  relied  on  ui  the  course 
of  the  argument  for  the  phuntiff  was,  that  the  consideration 
for  the  annuity  must  be  considered  as  money  had  and  re» 
ceived  by  the  defendant  to  the  use  of  the  plaintiff,  and  that 
kwas  doubtful  from  the  evidence,  whether  diat  sum  had 
cfer  been  paid  over  to  jiliian,  but  aa  the  Jury  by  their 
verdict  negatived  the  presumption  of  fraud,  il  would  he 
too  much  to  asaume,  that  Abton  did  not  receive  it,  after 
the  lapse  of  such  a  length  of  time.  So,  as  to  whether  the 
fUntiff  can  be  entitled  to  recover  on  the  count  for  an  ac- 
coBQt  stated,  an  antecedent  and  legal  debt  must  have  exist- 
ed  between  him  and  the  defendant,  in  order  to  render  that 
count  nvniabie.  I  am  therefore  of  opinion^  that  a  nonsuit 
:  be  entered* 


WBITBBBAn 


HOWABS* 


Mr.  Justice  Bubbouoh. — The  plaintiff's  only  remedy 
ia  this  case,  would  have  been,  by  an  action  for  negl^enoe, 
but  the  thne  for  bringing  it  has  long  since  gone  by,  and 
contracts  of  this  description  cannot  be  revived  by  any  sub- 
aeqoent  promise.  It  is  quite  clear  diat  an  action  for  money 
bad  and  received  is  not  maintainable  i^jainst  a  person  who  has 
paid  over  the  money  to  another,  according  to  the  directiona 
of  the  person  who  deposited  it  with  him.  In  Sadler  v. 
Etamia),  it  was  held,  that  an  action  for  money  liad  and  re- 
ceived to  the  plaintiff's  use,  must  be  brought  against  the 
principal,  and  not  against  the  receiver  or  collector.  Here, 
I  Abk  there  can  be  no  doubt,  but  that  the  money  was  paid 
by  the  plaintiff  to  the  defendant  in  order  that  it  might  be 
immediately  paid  over  by  bun  to  AUicn^  the  grantor  of  the 
aunaity,  and  thb  aeems  to  me  to  be  apparent^  aa  the  ( 
(c)4Banr.iMS. 
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1«20. 


Whitehead 

V. 

Howard. 


was  rqrularly  paid  for  six  years  after  it  was  grantbd.  If  the 
defendant  had  admitted  a  certain  sum  to  be  due,  the  plaintiflP 
might  perhaps  have  been  entitled  to  recover  oil  the  count  for 
an  account  stated ;  still,  ho wever,  there  must  have  been  an  exiat- 
\ng  debt  between  the  parties  to  render  that  account  available. 
But  further,  it  does  not  appear  that  there  was  any  .absolute 
promise  to  pay  on  the  part  of  the  defendant,  for  the  evi* 
dence  turned  on  the  testimony  of  his  managing  derk,  and  the 
promise  made  by  him  rested  on  a  contingency,  vit.  on  the 
event  of  AbtoiCn  effects  turning  out  to  be  insufScient.  He 
therefore,  alluded  to  AUiovL%  property  only,  and  not  to  the  de- 
fendant's, and  the  subsequent  expression  used  by  the  defend- 
ant himself,  must  have  had  reference  to  this  former  promise 
of  his  clerk,  which  was  altogether  founded  on  contingency. 


Mr.  Justice  Richabdson  was  absent. 


Rule  absolute  for  a  nonsuit. 


(IN  THE  EXCHEQUER  CHAMBER.) 

Davidson  and  Others  v.  Case.   [In  Error.]  (a). 

I  HIS  was  an  action  of  assumpsit  brought  by  the  defendant 
in  error,  for  money  had  and  received.  The  declaration 
contained  the  common  money  counts,  to  whidi  the  plaintifis 
in  error  pleaded  the  general  issue. 

At  the  trial  of  the  cause  before  Lord  Chief  Justice 
EUenborough,  at  Guildhall,  at  the  Sittings  in  Trinity  Term^ 


Monday, 
Nov.  27. 

An  abandon* 
ment  to  the 
underwriters 
on  ship,  trans- 
fers freight 
earned  snbse- 
qnently  to 
such  aban- 
donment, 
as  incident  to 
the  ship. 
Therefore, 
where  there 
had  been  two 
separate  in- 

snrances  on  a  general  seeking  shin,  the  one  on  ship  and  the  other  on  freight,  and 
the  ship  and  freight  were  abandoned  to  the  respective  nnderwriters,  who  each 
paid  a  total  loss  ^  and  the  vessel  was  captured  and  recaptared,  and  ultimately 
performed  her  voyage,  and  earned  freight  :^Held,  that  the  underwriters  On 
ship,  under  the  abaadomuent  of  ship  to  them,  were  entitled  lo  such  freight 


(o)  See  5  Maule  Si  Selw.  7Su 


Caii. 
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1815,  the  Jury  found  a  verdict  for  the  defendant  in  error  1820. 
for  71/.  1^.  lOd.  damages,  subject  to  the  opinion  of  the  ^^'^ 
Court  of  King's  Bench,  upon  the  following  case :  ^«. 

Messrs.  Brotherston  4r  Begg  ^vere  owners  of  a  vessel 
called  the  Fannys  which  was  a  general  seeking  ship,  and 
sailed  on  a  voyage  from  Rio  de  Janeiro  to  Liverpool,  with  a 
cargo  of  goods  on  freight,  the  property  of  different  persons. 
On  the  27ih  January,  1814,  Messrs.  Brotherston  6^  Begg 
insured  the  vessel  on  the  said  voyage,  valued  at  7000/.  and 
on  the  22d  of  Jprit  following,  they  insured  the  freight  of 
the  said  voyage  by  other  policies,  and  with  other  under-* 
writers,  and  valued  the  same  at  4000/.  The  vessel,  with  the 
cargo  on  board,  was  captured  in  the  course  of  the  voyage 
by  an  American  privateer,  and  thereupon  Messrs.  Brother^  . 
Uon  4r  Begg  gave  notice  of  abandonment  at  the  same  time 
to  the  respective  underwriters  on  ship  and  freight,  who 
severally  accepted  the  same.  Afterwards^  the  vessel  was  re- 
captured by  one  of  his  Majesty's  ships  of  war,  wai  brought 
to  London,  and  by  decree  of  the  High  Court  of  Admiralty, 
restored  to  the  owners,  with  the  cargo,  on  payment  of  sal- 
vage and  expenc^.  The  vessel  arrived  at  Liverpool,  delL 
vered  her  cargo  there,  and  earned  her  freight.  It  was  agreed 
between  the  ship  owners  and  underwriters  on  ship,  but  not 
by  the  underwriters  on  freight,  that  the  defendants  (plain- 
US»  in  error)  should  sell  the  vessel  and  receive  the  produce 
thereof,  and  should  also  receive  the  freight  of  the  cargo  for 
the  use  and  benefit  of  all  persons  respectively,  who  should 
be  found  to  be  entitled  thereto.  The  underwriters  on  ship 
and  freight  severally  paid  and  satisfied  the  ship-owners  for  a 
total  loss.  The  underwriters  on  ship  paid  the  loss  on  ship 
before  the  underwriters  on  freight  paid  the  loss  on  freight. 
The  defendants  (plaintifis  in  error)  received  and  paid  to  the 
underwriters  on  ship,  the  amount  produced  by  the  sale  of 
the  ship,  which  was  about  33  per  cent,  upon  their  respec-* 
tive  subscriptions  to  the  policy  on  ship.  The  defendants 
(plaintiffs  in  error)  also  received  the  freight  of  the  cargo 
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1820.        which  the;  held  under  the  terms  of  the  agreementy  and  ytloA 

■  ^^^^         was  S5L  165.  Sd.  per  cent,  clear,  on  the  sum  insured  on  ship. 

0.  The  underwriters  on  ship,   and  also    the  underwriters  on 

^^■»        freight,  severally  claimed  from  the  defendants  (plaintiffs  in 

error)  the  freight  thus  received.    The  plaintiff  (defendant  in 

error)  was  an  underwriter  on  ship,  to  the  amount  of  2CK)/. 

and,  as  such',  claimed  to  recover  a  proportion  of  the  money 

received  by  the  defendants  (plaintiffs  in  error)  for  freight. 

lire  question  for  the  opinion  of  the  Court  of  King^s  Bench 

was,  whether  the  plaintiff  (defendant  in  error)  was  entitled 

to  recover.    If  he  was,  the  verdict  was  to  stand,  otherviise 

a  nonsuit  was  to  be  entered. 

The  case  was  argued  in  that  Court,  partly  in  Hilary  and 
partly  in  JSiu^er  Terms,  18 16,  when  three  of  the  Judges  of 
that  Court  (a)  were  of  opinion,  that  the  plaintiff  (defendant 
ih  error)  was  entitled  to  recover,  and  he  obtained  judgment 
accordingly.  But  on  the  last  day  of  tbe  latker  Term,  the  Court 
gave  leave  that  that  case  might  be  turned  into  a  special  ver- 
dict, for  the  purpose  of  obtaining  the  opinion  of  this  Court, 
on  a  writ  of  error.  The.  special  verdict  was  in  substance 
die  same  as  the  special  case,  and  came  on  for  argument  in 
the  course  of  the  last  Term  (Jb\  when, 

Mr.  Litthdale,  for  the  plaintiffs  in  error,  submitted,  that  as 
freight  forms  a  distinct  subject  of  insurance  by  our  law,  it  fol- 
lows that  it  may  be  abandoned  to  the  underwriter  on  freight, 
and  does  not  follow  the  abandonment  of  ship  to  the  under- 
writer on  ship.  There  is  no  decision  precisely  m  point,  this 
question  therefore  must  be  determined  on  general  principles, 
as  the  case  of  Thompson  v.  RdwcroJl{c),  and  those  which  fol- 
lowed it,  were  each  decided  on  its  own  peculiar  circum- 
stances. It  may  be  laid  down  as  a  clear  proposition,  that 
a  contract  by  the  assured  with  the  underwriter  on  ship,  and 
that  with  the  underwriter  on  freight,  are  of  a  wholly  dif- 

'  (a)  JHiBttUiente  Mr.  Jastice  BayUif, 

(b)  Mr.  Jastice  Richardaon  and  Mr.  Baron  Graham  were  absent. 

(c)  4  East,  34. 
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fermt  descripUon.  If  therefore,  there  be  two  distinct  in*  18M« 
wmnces  cm  ship  and  freight,  and  by  abandonment,  the  in-  n^^p^ 
aurer  of  the  one  becomes  entitled  to  the  ship,  so,  equally,  the  ^v- 
leaurer  of  the  other,  will,  by  abandonment|  become* entitled 
to  the  freight  The  underwriter  on  ship  only  engages  to 
be  responsible  in  value,  as  far  as  the  body,  apparel,  and 
tacklo  of  the  ship  may  suffer  from  the  perils  insured  ^;unst« 
If,  therefore,  the  ship  be  lost,  he  ought  not  by  an  abandon^ 
ment  to  gain  more  than  the  subject  of  his  insurance : — On  the 
other  hand,  the  underwriter  on  freight  does  not  eogago 
for  any  damage  to  the  ship,  nor  for  the  solvency  of  the 
owner  of  the  goods,  nor  of  the  party  who  hires  the 
fessd  on  freight.  If  it  were  otherwise,  it  would  be  most 
ttiyust,  as  the  insurer  on  ship  by  the  abandonment  to  him, 
would  be  entitled  to  acquire  freight,  although  he  had  psud  no 
consideration  for  it.  Freight  may  be  recovered  on  the 
original  title  under  a  bill  of  lading  or  charter-party ;  it  is 
therefore  a  subject  of  distinct  insurance,  and  applies  onlj 
to  the  cargo  which  may  be  on  board.  It  has  been  contended, 
however,  that  under  an  abandonment,  a  ship  passes  in  the 
same  way  as  by  a  transfer  or  conveyance  by  sale.  It  is 
true,  that  a  beneficial  interest  in  freight  passes  by  an  as* 
sigpment  of  sUp,  because,  on  the  purchase  and  sale  of  the 
latter,  it  is  the  intention  of  the  parties  that  not  only  the 
body  of  the  diip,  but  all  its  incidents  should  pass,  and  they 
ijgree  upon  a  price  accordingly,  and  it  is  conveyed  by  ope- 
ration of  law ;  but  there  must  necessarily  be  a  contrary  in- 
tention where  there  is  a  separate  and  dbtinct  abandonment 
of  ship  and  freight,  for  at  the  time  of  the  abandonment  of 
the  former,  the  underwriters  on  ship  had  no  contract  or  sti- 
pulatioo  with  respect  to  the  freight.  In  Splidi  v.  Bowles  (a) 
it  was  determined,  that  a  covenant  in  a  charter-parQr  to  pay 
freight  to  the  owner  for  the  hire  of  the  vessel,  was  not 
transferred  to  the  vendee  by  a  bill^of  sale  of  the  ship,  made 

(«)  to  East,  sr9.  Sea  abo  Ckiniutjf  y.  gkeklmmt,  1  Hsu.  hi  117  (a). 
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1820.        during  thevoydge;  on  the  ground,  that  at  laW  the  covenant 
>^^*^        was  not  transferred  to  the  assignees  of  the  ship  by  the* 
t,  assignment  of  the  property  in  her,  in  the  same  manner  as 

CitiB*  certain  covenants  run  with  land,  for  that  the  charter-party 
was  a  mere  personal  contract  for  the  payment  of  the  fre%ht, 
and  could  not  be  assigned  to  the  vendees  by  the  transfer  of 
the  property  iu  the  ship;  but  an  underwriter  on  ship  has  no 
contract  but  on  the  vessel  itself,  which  is  his  only  subject  of 
insurance,  whereas  a  right  to  freight  depends  on  any  agree- 
ment that  may  be  entered  into  between  the  parties.  If  an 
underwriter  on  ship  were  to  be  deemed  liable  to  a  loss  oo 
freight,  he  would  require  a  larger  premium,  but  all  he 
undertakes  to  insure  against  is  the  loss  of  the  vessel.  If  the 
freight  earned  subsequently  to  the  abandonment,  be  trans- 
ferred to  the  underwriter  on  ship^  it  would  amount  to  a 
fraud  on  the  underwriter  on  freight ;  and  there  can  be  no  dif* 
ficiilty  in  apportioning  to  each  set  of  underwriters  the  respec- 
tive sums  to  which  they  may  respectively  be  entitled  on  ship 
and  freight.  It  is  immaterial  to  an  underwriter  on  freight, 
whether  the  owner  of  the  ship  had  insured  her  or  not,  but 
if  he  bad  insured  both  ship*  and  freight,  and  abandoned  the 
former  only,  it  would  not  prevent  the  underwriter  on  freight 
from  recovering.  Tlie  respective  rights  of  the  parties  are 
fixed  when  the  insurance  is  entered  into,  and  there  is  neither 
hardship  nor  illegality  in  there  being  different  insurances  on 
ship  and  freight,  and  there  is  no  legal  principle  to  shew, 
that  the  owner  could  be  entitled  to  tiie  latter,  unless  he  had 
entered  into  a  distinct  contract  for  it.  The  claims  of  the 
underwriters,  as  well  as  the  subject-matter  of  the  insurance 
on  ship  and  freight,  are  separate  and  distinct,  for  if  a  person 
purchase  a  ship  under  a  contract,  he' can  only  be  entitled  to 
ber  body  and  tackle,  but  if  a  ship  and  cargo  be  assigned  to 
him  at  sea,  the  freight  might  b6  considered  as  incident  to  it. 
As,  therefore,  the  underwriters  on  freight  had  in  this  case  a  se*. 
parate  claim,  the  owners  could  not,  by  abandonment,  transfer 
to  the  underwriters  on  ship  any  thing  more  than  the  ship  itself. 
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In  Mestaer  v.  Gilletpie(a)  the  Lord  Chancellor  said  **  that  IM^ 
actioQs  hute  been  frequently  brought  upou  insurances  on  pj^viMoi». 
the  fheight  and  on  the  ship,  in  which  the  owners  were  dis- 
tinct persons^  and  that  in  Camden  v.  Anderson  {b)  it  was 
nerer  doubted  ^  that  the  property  in  the  freight  and  in  the 
ship  might  be  in  different  persons."  It  appears,  therefore, 
that  if  the  owner  of  a  ship  has  not  insured  freight,  he  may 
be  entitled  to  it  after  he  has  abandoned  her  to  the  under- 
writer on  ship,  as  well  as  the  underwriter  on  freight,  in  case 
he  had  insured  such  freight ;  for  underwriters  on  ship  have 
nothing  at  all  to  do  with  the  freight,  and  if  a  vessel  be  aban- 
doned to  them,  the  freight  subsequently  earned  belongs  to  the 
owner,  and  he  may  do  with  it  whatever  he  pleases. 

Mr.  Searkit,  coniri. — ^It  has  been  contended  for  the 
plaintiffs  in  error,  that  this  case  must  be  decided  on  prin- 
ciple only,  but  all  the  previous  authorities  are  precisely 
sgainst  the  doctrine  contended  for.  it  must  be  admitted, 
that  if  a  ship-owner  parts  with  his  interest  in  her,  the 
party  who  purchases  is  entided  to  the  freight,  altfaou^ 
there  be  no  specific  contract  or  reservation  k'especting. 
it.  Freight  being  the  earnings  of  a  ship,  it  most  £bllow 
the  property  in  her.  Under  the  assignment  6f  a  vessel, 
fraght  has  always  of  necessity  been  deemed  to  pass  to  the 
asignee.  That  principle,  therefore,  is  iUustrative  of  the 
present  case.  There  is  no  distinction  to  be  drawn  betweco 
an  abandonment  and  an  assignment  of  a  ship,  they  only 
differ  as  to  the  mode  of  transferring  the  property  in  her.  A 
cottv«yaiice  may  be  made  under  the  register  acts,  but  there 
is  no  ground  of  distinction  to  be  drawn  between  that  and  an 
onKnaiy  conveyance — they  are  both  voluntary.  By  ao 
abandonment  to  an  underwriter  on  ship,  all  the  mterest  of 
the  owner  becomes  vested  in  him.  If  the  voyage  be  prose* 
cnted  further^  it  is  at  his  ezpence.  So,  if  she  be  lost,  he  is 
subject  to  such  loss.  It  must  therefore  follow  as  a  matter 
(tf)  11  Vci.  699.  (S)  5  Term  Rep.  769. 
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of  ii€ceBsity»  tint  if  he  be  liable  on  ^  one  hand,  tfo«  •« 
Bathmmn     ^^  ''^^P  "'^^  "^  Gonaidered  ks  hia  property,  he  miiat  be 
«•  entitled  to  the  freight  subaequently  earned  by  her  as  agaiMt 

the  owner,  as  though  he  were  in  fact  the  owner  ot  the  ship 
himself.  It  must  be  infened,  that  when  parties  enter  into  a 
contract,  they  must  be  aware  of  all  the  legal  consequences 
attached  to  it ;  for  instance,  if  a  vessel  be  captured  and 
restored  to  its  former  owner,  he  must  be  aware  that  he  ia 
liable  lo  the  expences  of  salvage*  It  is  peculiar  to  iUa 
country,  that  insurances  on  ship  and  freight  form  distinct 
subjects  of  insurance.  In  Camden  ▼.  Andenon  (n)  it  waa 
held,  that  the  right  of  frcaght  results  from  the  right  of  owner- 
ship, and  that  it  was  not  only  incident  to  a  ship^  but  in- 
separable from  her,  as  rent  is  to  that  of  land;  and  the  prin- 
ciple there  laid  down  was  carried  to  its  most  rigorous  extent. 
So,  in  Mortiion  v.  Punom  (b)  it  was  determined,  that  if 
the  owner  of  a  ship,  having  chartered  her  for  a  voyage^ 
aisigns  her  before  the  voyage,  tfioqg^  he  afterwards 
&6  charter-party  to  another,  if  she  earns  freight,  the  i 
of  the  ship  is  entitled  to  the  freight,  as  incident  to  the  ship^ 
although  he  could  not  sue  on  the  charter-party  otherwise 
dian  in  the  name  of  the  ass^;Qor.  JBut  it  was  expr^y  de- 
cided in  that  case,  that  payawnt  of  freight  to  the  asngnse  .oi 
a  chartered  ship  must  be  considered  as  payment  to  die 
original  owner.  If  this  doctrine  be  applied  to  the  case  of 
an  abandonment,  the  case  of  Jlfomson  v.  Par9om  is  deci- 
sive of  the  present.  This  question  will  not  affect  any 
lights  of  the  underwriters  on  freight  and  the  assured,  and 
the  cases  of  Thompwn  v.  Romcroft  (c),  Leatham  v. 
Terry  {d),  McCarthy  v.  Ahel(e\  Sharp  v.  Gladeianeif), 
as  well  as  SpHdi  v.  Bowles  (g),  are  not  only  applicable  to 
the  present,  but  are  decisive  to  shew,  that  the  defendant  in 
error  is  entitled  to   recover.     Although  in  Green  v<  Tie 

(a)  5  Term  Rep.  709. (b)  2  Taunt.  407.  (c)  4  East,    34. 

(d)  3  Bos.  &  Pnl.  479.  (e)  5  East,  368.  (/)  7  East,  24.     '  ■  ■  ■ 

(g)  10  East,  S79. 
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Soj^l  E9€hang^  Amunuice  GoiiqNNty(a)y  iod  Idle  v*  lie  iMOb 
&iiiif  (6),  it  was  held,  that  under  tke  cifcomttaiices^  there  waa  _  '''^ 
no  neceantj  for  an  abaodonment  of  the  freight ;— still,  a  ship  «. 

sod  caigo  may  be  abandoned  because  ihey  are  both  tn  €$$e  at  ^^^ 
the  time  of  the  abandonment.  It  therefore  followsj  that 
abandooment  can  only  be  made  of  that  which  is  capable  of 
being  taken  possession  of  by  the  person  to  whom  it  is  aban- 
doned. Freight  may  ot  ttay  not  be  earned,  and  the  right  to 
it  stands  in  the  same  situation  as  the  right  to  the  perform* 
snce  of  a  personal  contract,  which,  as  it  is  not  reduced 
ialD  possession,  must  be  considered  as  a  choic  in  action,  and 
Bot  capable  of  assignment.  If,  therefore,  freight  be  not 
assignable,  it  follows  of  necessity,  that  an  abandonmeni 
of  it  to  an  insurer  on  freight,  will  not  affect  the  rights  of  an 
insurer  on  ship,  to  whom  an  abandonment  has  also  been 
made  of  ship,  for  abandonment  is  merely  a  species  of 
assignment  between  the  assured  atid  the  underwriters.  Here, 
the  owners  having  abandoned  to  the  underwriters  on  ship, 
conveyed  to  them  not'  only  their  interest  in  the  ship  itsell^ 
but  her  future  earnings,  which  were  not  effected  by  the  aban- 
donment to  the  underwriters  on  freight,  for  the  latter  could 
not  be  assignable  without  a  special  contract  or  an  actual  agree* 
ment.  The  underwriters  on  ship^  may,  immediately  after  the 
sibandonment,  turn  her  to  any  advantage  they  may  think 
proper,  but  how  can  freight  be  earned  subsequently  to  such 
abandonment,  if  the  abandonee  be  not  entitled  to  take  pos- 
session of  the  ship,  so  as  to  be  enabled  to  endeavour  to 
obtain  it.  As,  therefore,  the  possession  of  the  ship,  is  on 
the  abandonment  of  the  owners,  vested  immediately  in  the 
underwriters  on  ship,  the  rights  of  the  underwriters  on 
freight  cannot  alter  their  property.  If  there  be  an  insurance 
on  ship  by  one  set  of  underwriters,  and  on  freight  by  an- 
other, and  the  owner  assign  her  during  her  voyage  to  others, 
who  change  her  destination,  the  policy  on  freight  is  dis- 
charged ;  and  the  same  rule  applies  if  the  underwriters  on 
(a)  1  Marsh.  447.  (b)  Ante,  vol.  iii.  p.  115. 
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sIhp  were  to  alter  the  coune  of  the  voyage  a£ter  .an  aban- 
donment to  them.  They  must,  be  conaidsfed  ao  hr  in 
possession  of  her  that  tbej  may  be  empowered  either  to  alter, 
the  destination  of  the  voyage,  or  break  beru|^*or  if  dM 
pursues  the  same  voyage,  still,  the  property  in  her  is  vested 
in  them.  Neither,  therefore,  on  principle,  nor  by  previous 
decisions,  can  the  plaiatiCT-in  error  as  underwritere  on 
freight,  have  any  claim  to  such  freight  against  the  jdefendaat 
in  error  as  an  underwriter  ou  ship,  and  more  espeoially  ao^ 
as  he  has  paid  a  total  loss. 

Mr.  LiUkdale,  in  reply.— It  has  been  said,  that  freight  is 
as  incident  to  a  vessel  as  rent  is  to  land,  but  it  bears  no 
analogy  whatever  to  rent  issuing  out  of  land>  which  is,  in- 
cident to  the  reversion  and  never  assigned.    Where  tl^ere 
•are  separate  insurances  on  ship  and  freight,  the  rights  of  ihj^ 
parties  are  wholly  distinct,    llie  case  of  Spldit  v.  JJow/e^ 
was  determined   under    particular   circumstances,    and  the 
rights  of  the  parties  to  receive  the  freight  depended  on  the 
covenant  contained  in  the  charter-party  of  affreightment. 
The  case  of  Thompson  v.  Rowcroft,  and  those  which  followed 
it,  are  also  distinguishable  from  the  present,  as  the  freight  was 
there  considered  as  arising  from,  and  incident  to  the  ship. 
Here,  the  owners  gave  notice  of  abandonment  at  the  same 
time  to  the  respective  underwriters  on  ship  and  freight.  They 
therefore,  contemplated  that  she  was  wholly  lost.    Whether 
she  were  re-captured  or  not  was  wholly  fortuitous.     It  has 
also  been  contended,  that  if  an  underwriter  on  ship  obtains 
her  by  re-capture,  he  may  fit  her  out  and  send  her  on  what 
voyage  he  pleases,  but  in  that  case  the  freight  subsequently 
derived  would  not  be  earned  according  to  the  original  con- 
tract, for  the  voyage  would  be  completely  altered.    The 
true  line  of  distinction   turns  on  the  ground,   that  in  this 
country,  ship  and  freight  may  be  distinct  subjects  of  insur- 
ance, and  consequently  the   underwriters  on  the  latter  are 
entitled  to  all  the  rights  and  privileges  which  may  accrue  to 
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-Aem  from  an  insiinuice  on  freigbt,  notwithstatidibg  te'chtiical       199$, 
rales,  on  ^hiefa  the  whole  law  of  insurance  is  founiM.    j)2^I|^io« 
Where,  therefore,  there  is  a  separate  abandonment  of  ship  "^ 

ind  freight,  it  does  not  operate  as  the  transfer  of  a  ship  by 
sale.  Tlie  underwriter  on  the  one,  merely  insures  the  ma- 
terials of  which  the  vessel  is  composed,  and  on  the  other 
hand,'  the  tinderwriters  on  freight-  must  be  deemed  to  be  en- 
titled to  all  the  advantages  that  may  accrue  tbereiron,  as 
the  underwriters  on  ship,  may,  after  abandonment,  be 
entitled  to  the  body  of  the  ship  itself.  Although  it  may 
be  contended,  that  freight  is  not  the  subject  of  abandon- 
ment, still,  in  cases  of  a  total  loss,  the  underwriters  thereon 
Mie  entitled  to  the  same  privities  and  advantages,  as  if  it 
were  a  tangiUe  material,  although  the  party  with  whom  the 
contract  for  the  affreightment  of  a  vessel  was  mad^  is  die 
proper  person  to  sue  upon  that  contract  for  the  non-paymeiit 
of  freight,  notwithstanding  be  may  have  assigned  his  interest 
Uk  the  vessel  to  another  since  the  making  of  the  contract, 
and  before  the  commencement  of  the  action. 

Cur,  adv.  vult. 

Lord  Chief  Justice  Dallas  on  this  day  delivered  the 
'following  judgment  :-^ 

This  case  comes  before  the  Court  on  error  from  the  King's 
Bench,  and  it  will  not  be  necessary  to  state  the  facts  m  detail^ 
as  they  will  be  found  fully  and  accurately  set  forth  in  the 
printed  report  of  what  passed  on  the  original  hearing.  It 
will  be  sufficient  to  observe,  that  there  having  been  two 
separate  insurances,  the  one  on  ship,  and  the  other  on  freight, 
and  the  ship  having  been  captured  in  the  course  of  the 
voyage,  and  re-captured,  and  having  ultimately  earned 
freight,  and  there  having  been  an  abandonment  of  ship  to 
the  underwriters  on  ship,  and  of  freight  to  the  underwriters 
on  freight,  the  question  arises,  whether  upon  such  abandon- 
ments, the  abandonment  of  ship  includes  freight  or  whether 
the  underwriters  on  freight  are  entitled  thereto,  as  having 
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iBsored  the  freight  Bpecificmlly  and  heving  from  tfie  as- 
tfofed,  an  abandomnent  of  8iioh  freight,  under  the  iosurance 
aomadef 

This  queatioD  long  depending,  bat  always  avoided,  because 
ift  former  cases  it  was  not  necessary  to  be  decided,  has  at  laat 
been  determined  by  that  Court,  from  whose  judgment  error  is 
HOST  brought,  three  of  the  learned  Judges  having  been  of 
^opinion,  that  ao  abandonment  of  ship  included  freight,  and 
a  different  opinion  having  been  declared  by  Mr,  Jtastiee 
Bayley,  who  considered  that  an  abandonment  of  freight 
earned  with  it  such  freight,  as  a  subject  separate  and  distinct 
from  ship, 'Under  and  with  reference  to  contracts  of  insar- 
ance.  It  would  be  an  idle  parade  and  waste  of  tkne,  (o  go 
Mto  the  subject  at  large,  frilly  treated  of,  as  it  is,  in  ril  the 
ekmeAtafy  works  on  insurance  kw,  and  asore  particularly,  as 
the  printed  report  to  which  1  have  already  alluded,  contaiDB 
all,  in  point  of  authority  and  observation,  that  can  properly 
belong  to  the  question;  I  shall  therefore  merely  advert  to 
the  general  grounds  on  which  die  argument  has  proceeded^ 
and  on  which  the  decision  must  now  depend. 

And  first,  it  is  not  denied  that,  generally  speaking,  an 
assignment  of  «hip  includes  freight,  but  it  is  said,  that  it  does 
so,  because  such  is  the  natural  effect  and  consequence  of 
such  assignment,  and  that  there  is  no  agreement  between  the 
parties  to  the  contrary ;  whereas,  in  cases  of  abandonment 
under  insurance,  such  agreement  is  to  be  implied  .from  tho 
practice  of  making  separate  insurances,  which  the  law  of 
Ibis  country,  different  in  this  respect  from  the  law  of  other 
countries,  permits,  and  that  the  law  will  therefore  keep  the 
interest  of  the  parties  separate  and  distinct,  giving  to  the 
underwritera  on  ship,  the  ship  abandoned,  and  the  frdght  to 
the  underwriters  on  freight. 

That  this  practice  has  prevailed  is  undoubtedly  true,  but 
it  is  a  fidlacy  to  confound  the  hct  of  such  practice  with  the 
legal  effect  of  it,  for  it  is  the  practice  itself  that  raises  the 
legal  question.    To  make  the  practice  decisive  of  the  law^ 
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it  wodd  be  necensry  to  go  fiirtber,  and  to  shew  a  pnctke  iSSOu 
of  tettling  losses^  in  confermi^  to  the  ttoderwriten  on  ship 
hiving  never  claimed  the  freight,  and  the  underwriters  on 
Iraight  having  constantly  received  it.  Such  a  practicey  if  of  ^^** 
syficient  prevalence  and  notoriety  to  mise  the  presumptioa 
•f  geuend  icnowledge,  would  shew  the  undentandiiig  of 
partiasy  widi  lefeienoe  to  which  they  must  be  taken  to  deal, 
and  would  therefore  form  the  contract  between  those  who 
were  respectively  privy  to  it.  But  it  was  admitted  in  the 
■gumeut  in  the  Court  bdow,  adverted  lo  from  the  Bencb^ 
«d  has  again^been  admitted  in  the  arguoMUt  here,  that  these 
has  been  no  such  practice,  but,  that  on  the  contraiyi  the 
qaestion  has  rested  altogether  hitherto  in  controversy^  the 
ondervfriters  on  ship  having  m  every  instance,  resisted  the  . 
daim  of  the  underwriters  on  freq^t,  asserting  the  freight  to 
belong  to  diemselves  as  owncfs  of  the  ship,  by  the  abandoiH 
aent  made.  IThat  there  has  been  any  actual  agfeeasent  to 
die  oontiary  in  Ais  case,  is  not  pretended,  and  it  seems  to 
follow  of  coune,  that  from  the  mere  pmctiee  of  insurmg 
separately,  no  such  agreement  can  be  implied  when  die 
practice  stops  with  die  Act  of  so  insuring,  and  the  effect 
of  such  fiict  has  constandy  been  matter  of  dispute.  And  I 
have  dwelt  on  this  the  more,  because  I  observe,  that  in  the 
Court  bdow,  the  aqjument  was  mainly  rested  on  the  ground 
that  such  an  agreement  was  to  be  implied,  which  I  think  it 
cannot  be,  for  the  reasons  given^-^There  being  then  no  actual 
or  insplied  agreement  between  the  two  sets  of  insurers,  wha^ 
in  point  of  law,  is  the  effect  of  die  contract  into  which  they 
have  respectively  entered  i  and  1  say  the  two  sets  of  iDsurei% 
because  it  is  not  necessary  to  consider  the  consequence  of  m 
leparate  insurance  and  abandonment  of  freight,  between  the 
insurers  on  freight  and  the  assured,  under  all  circumstances 
that  mi|^t  posnUy  arise  on  the  contract  direcdy  made 
between  them.  Confining,  therefore,  the  consideration  in 
dM  manner  stated,  what  is  the  l^gal  operation  of  the  re- 
spccdve  contracts?  And  in  resolving  this  question,  I  put  no 
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18S0.  9^f^9B  upoD  the  hcif  that  freight  ptsaes  under  a  general  as* 
signmeDt  of  ship,  because  it  appears  to  me  that  this  is  begging 
the  question,  which  arises  on  a  supposed  distinctiou  rest- 

^*'*  ing  upon  abandonment  as  different  from  common  trans* 
for.  The  effect  of  it,  correctly  considered,  is  only  to  remit 
the  question  to  the  general  operation  of  law,  supposing  the 
distinction  contended  for  to  fail.  Nor  do  1  place  reliance  oq 
the  assignee  of  the  ship  becoming  the  owner  of  her,  in  a 
common  case,  for  here  again,  the  question  turns  upon  the 
asserted  distinction.  Neither  do  1  give  we^ht  to  the 
mere  fact  of  separate  insurances,  for  this  also,  would  be  to 
take  the  point  for  granted,  and  they  are  not  separate  but 
connected,  if  made  under  a  general  understanding  that  each 
shall  refer  to,  and  be  regulated  by  the  other. 

But  the  case  seems  to  me,  to  result  to  this ;  if,  in  every 
other  case  of  transfer,  the  freight  follows  the  assignment  of 
the  ship,  and  if  abandonment  be  but  a  different  term  for 
assignment,  and  the  same  in ,  effect,  unless  modified  to  a 
different  purpose  by  the  agreement  of  parties ;  and  if  in  this 
case,  so  far  from  there  being  any  such  agreement,  either 
actual  or  in  fact,  or  in  law  to  be  implied,  the  contrary  is  to 
be  presumed,  (the  case  only  amounting  to  claim  on  one  side, 
and  resistance  to  such  claim  on  the  other,)  the  reason  fails 
for  taking  this  case  out  of  the  general  law,  and  consequently 
the  underwriters  on  ship,  under  the  abandonment  to  them  of 
ship,  are  entitled  to  freight : — ^And  in  so  deciding,  we  shall 
not  break  in  upon  the  general  legal  prmciple,  by  engrafting 
upon  it  an  anomaly  of  doubtful  convenience,  nor  will  the 
decision  lead  to  any  difficulty  in  future,  as  ship  and  freight 
may  be  made  the  sutgect  of  one  and  the  same  insurance ;  or 
if  there  be  any  practical  objection  to  this,  of  which  I  aoa 
not  aware,  the  parties  may  contract  with  reference  to  the 
law  as  finally  now  settled,  supposing  the  case  to  end  here. 

I  will  merely  further  state,  that  I  have  avoided  goii^  into 
much  that  has  on  former  occasions  been  closely,  or  loosely 
applied  to  tlie  subject,  having  confined  myself  for  the  reasons 
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given,  and  which  I  will  not  repeat,  to  a  single  and  general       18M. 

In  conclusion,  I  have  only  to  add,  that  the  judgment  of        ^^"^ 
the  Court  of  King's  Bench  must  be 

Affirmed* 


Llotd,  Assignee  of  Warwick,  a  Bankrupt,  v.  Hbath-      Monday, 

-^  Not.  t7« 

COTE,  Esq. 

• 

Tata  was  an  action  for  money  had  and  received,  and  brought  A  denial  by  a 
.,,.•-..  .  J.  Mr        .  .        1      1  .         trader,  to  tlitt 

by  the  plamtin  as  assignee  of  fVarwtck,  a  bankrupt,  agamst  collector  of 

die  defendant,  asSheriff  of  H^jfordlsAiVe^  to  recover  from  the  blghvmy^ratet, 

latter,   the  frails  of  an  execution  which  had  been  levied  ^^  ™^*J  ^'^^ 


i  the  goods  of  the  bankrupt,  the  produce  of  which  re*  doe  from 

fluoned  in  the  hands  of  the  defendant.  had'gi^ca  ^ 

At  the  trial  of  the  cause  before  Mr.  Baron  Wood,  at  the  g^'^enl^' 

last  Assizes  at  Hertford,  the  trading  was  admitted,  and  a  no-  to  all  corners, 

tice  given  to  dispute  the  commission  and  act  of  bankraptcy.  bankruptcy; 

With  respect  to  the  latter,  it  was  proved  by  the  bankrupt's  HT^offieienr'^ 

servant,  that  on  the  9th  of  February,  he  told  his  wife  that  he  ^•"jj  ^^* 

had  a  bill  to  make  up  to  send  to  London,  and  desired  her  to  keep  bone, 

say  that  he  was  not  at  home,  if  any  person  called.    That  ^^  debiy  cre- 

diortly  aftervrards,  the  collector  of  the  highway  and  church  ^S^ntoTto' 

rates  called,  and  asked  the  bankrupt's  wife  if  he  was  at  keep  bouse 

home^  and  told  her,  that  he  came  for  a  church  rate,  amount-  tent,  consti* 

mg  to  8t.  9cl.  end  the  highway  duty  to  a  like  amount;  to  JlSlApt^'*^ 

which  the  wife  answered,  that  he  must  call  again,  as  the  altlMaga  oo 
.      .  .  ^  . .  •  •» ,        .  creduor  is  ac« 

hankropt  was  not  at  home.  Evidence,  however,  was  adduced  tnally  delayed 

to  shew  that  he  was  at  home  at  diis  time,  and  employed  in     Dt:laratioas 

his  yard  sawing  wood ;  it  was  also  proved  that  the  rates  were  J^,^^|*u^. 

doe,  and  diat  they  had  regularly  been  paid  before,  when  it  fore  and  after 

the  issninc  of 
a  conmiMion 
aaau»t  bun,  are  iaadoussible  to  shew  that  it  was  fonnded  in  fraad. 
VOL.  V.  1 
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1820.  was  olgected  for  the  defendant,  that  the  collector  of  these 
""^^  rates,  could  not  be  considered  as  a  creditor  within  the  bank- 
V.  rupt  laws,  as  there  was  no  debt  due  to  him,  in  respect  of 

which  he  might  sue  out  a  commission,  or  arrest  the  party,  and 
consequently,  that  a  denial  to  him  did  not  consUtute  an  act 
of  bankruptcy,  by  beginning  to  keep  house  with  intent  to 
delay  creditors.     The  learned  Baron,  however,   over-ruled 
the  objection.    In  oider  to  establish  the  petitioning  creditor's 
debt,   it  was  proved  Uiat  the    bankrupt  was  indebted   to 
Messrs.  Lhyd  in  the  sum  of  91/.  11«.  Sd.  before  the  act 
of  bankruptcy  was  committed^  and  in  the  further  sum  of  80/. 
to  one  Cooper,  for  linen  goods  furnished  by  him ;  and  a 
question  arose,  as  to  whether  the  credit  on  which  these  goods 
had  been  sent,  had  expired  or  not ;  and  Uie  learned  Judge 
was  inclined  to  think^  that  there  was  not  sufficient  evidence 
to  shew  that  the  credit  was  at  an  end,  and  observed  to  the 
Jury,  that  unless  it  was  dear  that  the.  credit  had  expired, 
the  defendant  would  be  entitled  to  a  verdict  (a).    It  was 
further  proposed  to  prove  that  the  commission  was  fraudu- 
lent, as  it  was  issued  at  the  instigation  of  the  bankrupt  him- 
self;  and  it  was  contended,  that  he  was  a  competent  witness* 
as  the  object  of  his  testimony  would  be  to  defeat,  and  not  to 
uphold  the  commission,  and  that  declarations  made  by  him 
before  and  after  the  issuing  thereof,  were  admissible  for  this 
purpose.    But  the  learned  Judge  held,  that  such  evidence 
was  not  receivable,  and  that  the  bankrupt  could  not  be  ex- 
amined as  to  this  fact,  and  he  left  it  to  the  Jury  to  deter- 
mine, first,  whether  there  was  a  denial  by  the  bankrupt's 
wife  to  the  collector  of  the  rates  in  question,  and  whether 
the  sums  he  applied,  for,  were  due  from  the  bankrupt  at  the 
time,  so  as  to  constitute  a  beginning  to  keep  house  with  in- 
tent to  delay  a  creditor ;  and  secondly,  vyhether  there  was  a 
debt  due  from  the  bankrupt  to  Cooper  before  the  act  of 
bankruptcy.    They  found  in  the  affirmative,  and  accocdinglj 
gave  a  verdict  for  the  plaintiff. 

(c)  Thi»  point  was  abandoned  in  iht  argmnent  for  Ibe  new  trial. 
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Mr.  Serjt.  Lens,  on  a  former  day  in  tfiis  Tenn^  applied  for       18M. 
a  rale  nisi  that  this  verdict  might  be  set  aside,  and  a  new 
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trial  granted,  on  the  grounds,  first,  that  the  act  of  bankruptcy  ^  v. 
was  not  established;  secondly,  that  the  verdict  as  to  the 
petitioning  creditor's  debt,  was  contrary  to  evidence,  and 
the  opinion  of  the  learned  Judge;  and  thirdly,  that  en- 
dence  to  defeat  the  commission  had  been  improperly  re- 
jected. But  the  Court  observed,  that  declarations  of  the 
bankrupt  after  the  issuing  of  the  commission,  could  not  be 
received,  and  that  he  was  therefore  an  incompetent  witness 
for  the  purpose  proposed ;  and  die  rule  was  accordingly 
granted  on  die  two  first  points  only.  As  to  die  act  of 
bankruptcy,  the  learned  Serjeant  admitted,  that  on  the  au- 
thority of  Jeffs  V.  Smiih{a),  a  denial  by  a  trader  to  a  tax- 
gatberer  calling  for  the  assessed  taxes,  and  property  tax, 
was  sufficient  to  constitute  an  act  of  bankruptcy,  but  the 
principle  of  that  decision  clearly  appeared  to  be,  that  the 
Crown  might  proceed  immediately  against  the  person  of  the 
debtor,  as  well  as  against  his  estate,  whereas,  the  only  remedy 
for  the  non-payment  of  the  highway  assessment  in  this  case, 
was  given  by  the  13  Geo,  3.  c.  78.  t.  68.  (b),  from  which  it  is 
manifesty  that  no  demand  could  be  immediately  enforced,  and 
consequently,  it  was  not  such  a  debt  as  would  support  a  com* 
mission,  or  for  which  the  debtor  could  be  arrested.  The 
same  principle  applies  to  the  church  rate^  which  in  this  case 
was  only  recoverable  by  the  mode  pointed  out  by  the  statute 
53  Geo.  3.  c.  127*  s.  7.  (c),  and  where  that  statute  does  not 
apply^  the  only  remedy  is  in  the  Ecclesiastical  Court. 

(a)  %  Tannt.  401. 

(ft)  By  w1ii€li  it  is  enacted,  tliat  if  any  person  aiiOQid  refose  or  neg- 
lect to  pnj  the  sum  asMsied  npon  iiim,  by  any  assessment  to  be  made 
in  pnrsaance  of  that  act,  witliin  ten  days  after  demand  thereof  nnde, 
Ute  same  slHrald  be  levied  by  the  sorveyor,  or  any  other  person  aatlio- 
riaed,  by  warrant  of  one  Justice  of  the  Peace,  by  distress ;  and  in 
default  of  distress,  it  should  be  lawfol  for  such  Justice  to  commit  the 
person  so  refusing  to  the  common  gaol,  there  to  remain  until  he  should 
have  paid  the  sum  so  assessed,  and  tiie  costs  and  darges  occasioned  by 
■Qch  neglect  or  refusal. 

(tf)  Which,  after  recitmg  that  it  was  expedient  that  church  rates  of 
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Mr.  Serju  Tadify  now  shewed  cause.  The  main  question 
is,  whether  the  bankrupt  began  to  keep  house,  with  an  intent 
to  defraud  or  delay  his  creditors.  It  is  quite  clear  that  he 
caused  himself  to  be  denied  to  the  collector,  who  must  be 
considered  as  a  creditor,  as  the  assessments  demanded  by  him 
constituted  a  debt  due  from  the  bankrupt  at  the  time.  As 
to  whether  it  amounted  to  an  absenting  himself  was  not 
raised  at  the  trial.  It  is  not  necessary  that  there  should  b« 
a  denial  to  a  creditor ; — ^if  there  be  a  beginning  to  keep  bouse 
it  is  sufficient.  In  Bayly  v.  Schofield  {a\  it  was  held,  that 
if  a  trader  under  an  arrest  for  debt,  escape  from  the  officer, 
and  remain  in  another  person's  house  until  dark,,  and  then 
return  home>  and  give  directions  to  be  denied  to  any  one  that 
called,  it  constituted  one  or  more  act  or  acts  of  bankruptcy, 
under  the  meaning  of  the  words  of  the  statute,  *^  beginning  to 
to  keep  house,''  or  '' otherwise  absenting  himself."  And  Mr. 
Justice  Le  Blanc  there  'said  (6),  **  a  denial  is  not  one  of  the 
acts  of  bankruptcy  enumerated  in  the  statute.  It  has  indeed 
been  received  as  conclusive  evidence,  if  unexplained,  of  an 

limited  amoudt  unduly  Tefosed  or  withheld,  should  in  certain  cases,  be 
more  easily  and  speedily  recovered,  it  was  enacted »  that  after  the 
passing  of  tliat  act,  if  any  one  duly  rated  to  a  church  rate,  the  validity 
whereof  has  not  been  questioned  in  any  Ecclesiastical  Court,  should 
refuse  or  neglect  to  pay  the  same  sum  at  which  he  was  so  rated,  it  should 
be  lawful  for  any  one  Justice  of  the  Peace  of  the  same  county,  &c. 
where  the  church  was  situated,  in  respect  whereof  such  rate  should  have 
been  made,  upon  the  complaint  of  any  churchwarden  or- church  wardens^ 
who  ought  to  receive  and  collect  the  same,  by  warrant  under  the  hand 
and  seal  of  such  Justice,  to  convene  before  any  two  or  more  of  such 
Justices,  any  person  so  refusing  or  neglecting  to  pay  such  rate^  and 
to  examine  upon  oath  into  tlie  merits  of  the  said  complaint,  and  by  order 
nnder  tlieir  hands  and  seah,  to  direct  the  payment  of  what  was  due 
and  payable  in  respect  of  such  rate,  so  as  the  sum  ordered  and  directed 
to  be  paid  aa  aforesaid,  do  not  exceed  lol.  over  and  above  the  reasonable 
costs  and  charges,  to  be  ascertained  by  such  Justices;  and  upon 
refusal  or  neglect  of  such  party  to  pay  according  to  such  order,  it 
should  be  lawful  for  any  one  of  such  Justice  by  warrant  under  his 
hand  and  seal,  to  levy  the  money  tliereby  ordered  to  be  paid,  together 
with  the  amount  of  such  costs  and  chargea,  by  distress  and  sale  of  the 
goods  of  such  offender,  rendering  only  ||he  overplus  to  him,  the 
necessary  charges  of  distraining  being  thereout  first  deducted  aod 
allowed  hy  tlic  said  Justices, 
(a)  1  Maui.  6t  Selw.  338.  (6)  Id.  35S. 
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act  of  bankruptcy,  by  beginning  to  keep  booae ;  but  it  is  not 
the  only  evidence  by  which  an  act  of  bankruptcy  may  be 
established.  It  may  be  proved  also,  by  evidence  of  his  absent-  v. 

ing  himnelf,  or  of  his  keepbg  his  house  with  intent  to  delay  ^'>^'>^<^'- 
his  creditors;"  and  Mr.  Justice  Boy Ary  observedi (a)  that 
<<  an  actual  denial  to  a  creditor  is  not  essential  to  constitute  am 
act  of  bankruptcy  by  beginning  to  keep  house."  Here, 
there  can  be  no  doubt  as  to  the  intent ;  and  in  Dudletf  v. 
Vaugkan  (6)  it  was  determined,  that  if  a  trader  withdraws 
from  one  part  of  his  house  where  he  had  before  usually  sat, 
and  where  there  was  free  access  to  him,  to  a  more  retired 
part  of  it,  to  avoid  personal  applications  for  money,  by 
means  whereof  his  creditors  were  prevented  from  impor- 
tuning him,  it  is  a  begmning  to  keep  house,  within  the 
meaning  of  the  statute.  So,  here,  it  appeared  that  the 
bankrupt  went  from  his  house  to  the  yard.  The  intent 
to  delay  creditors  is  strengthened  by  an  act  of  denial, 
although  such  denial  does  not  of  itself  constitute  an  act 
of  bankruptcy.  So,  in  Roberi$on  v.  Idddell  (c).  it  was  held, 
that  an  intention  to  delay  creditors,  although  no  delay 
takes  place,  is  an  act  of  bankruptcy,  and  a  denial  is  usually 
given  in  evidence,  not  to  shew  the  iact  of  the  creditors  being 
delayed,  but  as  evidence  to'ezplain  the  equivocal  act  of  the 
trader*s  keeping  in  hb  house,  and  to  shew  that  he  began  to 
keep  house  with  intent  to  delay  his  creditors.  But  thb  case 
is  undistinguishable  in  principle  from  that  of  J^s  v. 
Smith ;  and  whether  process  could  be  immediately  sued  out 
or  not,  to  recover  the  arrears  of  the  church  and  highway  rates, 
the  collector  was  equally  a  creditor,  whatever  the  nature  of 
his  remedy  might  be,  provided  the  rates  were  due  at  the 
time  thejr  were  demanded,  and  they  constituted  a  debt  from 
the  moment  of  the  assessment.  The  bankrupt  caused  him- 
self to  be  denied  to  a  person  who  had  a  legal  demand,  and 
who  was  no  less  a  creditor  than  another,  because  he  had  no 
immediate  remedy  or  mode  of  enforcing  it,  and  whether  he 
(«)  1  Maul.  St  Selw.  354.  (A)  I  Canpb.  S7l.  (c)  9  East,  48r, 
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1820.  ^^^  ^  collect  UaoBB  due  to  die  crown,  or  rates  for  tbe 
v^pv^  benefit  of  the  public,  it  makes  no  difference  whatever.  The 
^^7^       statutes  relative  to  bankrupU  make  no  distinction  between 

Hbathcotb.  debts  recoverable  knmediately  at  law,  and  those  which  may 
become  payable  in  future,  for  by  the  7  Geo.  1.  c.  31.  s.  1. 
bills  and  notes,  alUiough  not  due  at  the  time  of  issuing  a 
commission,  are  proveable  under  it,  on  deducting  a  rebate  of 
interest ;  and  by  the  49  Geo.  3.  c.  1£1.  s.  9*  all  b(m&  fidt 
debts  not  payable  at  tlie  time  of  the  bankruptcy,  may  be 
proved  on  those  terms.  So,  by  the  5  Geo.  2.  c.  SO.  s.  22. 
persons  having  such  securities  may  become  petitiomng  cre- 
ditors, though  they  may  not  have  the  immediate  means  of 
suing  out  execution.  Here,  diere  vras  not  only  a  manifest 
intent  by  the   bankrupt  to  delay  his  creditors,  and  of  his 

^  beginning  to  keep  house  for  that  purpose,  but  a  sufficient 

absenting  himself  to  constitute  an  act  of  bankruptcy  within 
the  meaning  of  the  statute. 

Mr.  Seijt,  Lem«  in  support  of  the  rule. — As  to  whether 
there  was  a  sufficient  absenting  himself  by  the  bankrupt,  to 
constitute  an  act  of  bankruptcy,  requires  further  evidence,  and 
that  point  was  not  raised  at  the  trial.    It  has  never  been  de- 
cided, that  a  person  can  be  deemed  to  have  absented  himself, 
by  merely  going  from  one  part  of  his  premises  to  another. 
The  cases  cited  as  to  diis  point,  do  not  prove  the  position  con- 
tended for ;  and  in  Bayly  v.  Schafield  the  trader  had  escaped 
into  another  person's  house,  and  the  judgment  of  tlie  Court 
vras  founded  expressly  on  that  circumstance.    But  here,  his 
merely  going  from  his  house  to  his  yard  was  not  an  absenting 
himself  to  delay  his  creditors.    The  only  point  in  question 
therefore,  is,  whether  the  collector  of  the  rates,  who  stands  in 
the  situation  of  an  officer  having  a  particular  remedy  afforded 
him  by  the  statutes,  incase  of  default  of  payment  of  such  rates^ 
can  be  considered  as  a  creditor  in  the  present  instance.     He 
had  at  first  only  a  power  to  demand  payment,  and  in  case  of  re- 
fusal to  pay  the  sums  assessed  within  ten  days  from  the  time  of 
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such  demaiidy  to  levy  the  Mme  by  distrait,  wider  the  13  Geo.3.        18M. 
c.  78.  in  defiiult  of  which,  the  party  refasiog  might  be  com-       j^oyp 


mitted  to  prison  until  the  sums  so  assessed  were  pud;  snd  «• 

the  53  Geo.  3.  c.  127.  contains  a  similar  provision,  as  on  com- 
plaint of  the  churchwarden  to  a  Magistrate  of  a  person  oq;- 
lecting  to  pay,  such  Mi^trate  may  after  order,  issue  has  war- 
rant to  levy  the  sum  due  by  distress  and  sale.    The  pay- 
ment of  these  sums  therefore,  could  not  be  enforced  dther 
by  distress  or  otherwise,  until  the  expiration  of  ten  days 
from  the  time  the  demand  was  made,  or  afker  the  order  was 
issued,  and  they  cannot  be  said  to  be  due,  or  constitute  a 
ddit,  ontil  the  provisions  of  those  statutes  had  been  complied 
with  in  this  respect.    It  is  dierefore,  in  the  nature  of  an 
inchoate  debt,  creating  a  mere  liability  to  pay  in  the  first 
instance ;  and  if  the  person  on  whom  the  demand  is  made 
happens  to  be  from  home,  no  proceedai^  can  be  taken 
against  his  goods  or  person,  either  by  distress  or  otherwise, 
until  the  expiration  of  the  time  limited  by  dwse  statutes. 
In  Jeffi  V.  Smith,  it  was  a  debt  due  to  the  King^  and  the 
Crown  m^ht  have  sued  immediately,  without  the  interval  of 
ten  days,  or  waiting  for  the  order  of  a  Ml^sistnte•    The 
statutes  which  have  been  referred  to  as  applicable  to  cases 
of  bankruptcy,  are  inapplicable  to  the  present  question^  for 
m  Ex  parte  Leui  (a)  it  is  stated,  that  the  denial  must  be  to  a 
creditor  who  has  a  debt  at  that  time  due,  and  that  a  denial 
to  the  holder  of  a  security  payable  at  a  future  day,  will  not 
be  sufficient  to  constitute  an  act  of  bankruptcy,  although  the 
security  be  such  as  may  be  proved  under  the  commission,  by 
7  Geo.  1.  c.  31.    So,  the  49  Gso.3.  extends  only  to  the 
proving  such  debts  under  the  commission.    A  petitioning 
creditor  must  have  a  debt  which  can  be  enforced  by  law. 
As,  therefore,  the  collector  could  not  enforce  payment  of 
the  assessments  on  the  day  he  called,  he  could  not  be  deemed 
a  creditor  of  the  bankrupt,  for  he  could  not  then  sue  him 
or  have  his  remedy  by  distress.    The  denial  to  him,  there- 
(a)  7  Yin.  Abr.  61,  pi.  14,  tit.  Creditor  and  Bankrupt. 
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MM.       ioitf  did  not  offbrd  any  evidence  of  the  bankiiipt's  keeping 
^2^n       I^<^*^  ^^  intent  to  delay  a  creditor,  although  it  might  be 
„     «•  otherwise  if  soch  an  intetition  had  been  proved. 

HBATnOOTB.       I  "^ 

Lord  Chief  Justice  Dallas.— -A  denial  to  a  creditor 
does  not  of  itself  constitute  an  act  of  bankruptcy,  but  is 
only  presumptive  evidence  of  a  beginiung  to  keep  hottse, 
ivhichy  if  coupled  with  an  intent  to  delay  creditors,  most 
clearly  amounts  to  such  an  act.  It  has  therefore  been  pro- 
perly admitted  in  the  course  of  die  argumait,  that  if  there 
were  a  beginning  to  keep  house  with  such  an  intent,  it  would 
have  amounted  to  an  act  of  bankruptcy.  The  learned 
Judge  thought  at  the  trial,  that  the  denial  to  the  collector  of 
the  rates  in  question  was  equivalent  to  a  denial  to  a  creditor, 
and  the  Jury  found  that  there  was  a  beginning  to  keep 
bouse,  so  as  to  constitute  a  specific  act  of  bankruptcy. 
The  case  is  therefore  reduced  to  this  single  question,  whe- 
ther the  collector  was  a  creditor  or  not ;  rts.  whether  the 
sum  he  demanded  from  the  bankrupt  for  the  assessments 
in  question,  can  be  considered  as  a  debt  due  at  the  time  of 
making  the  demand,  and  it  must  be  presumed  that  there 
was  a  debt  due  unless  the  contrary  were  shewn.  I  shall 
therefore  confine  myself  to  the  act  of  bankruptcy  as  left  to 
the  Jury  at  the  trial,  as  I  think  a  denial  to  a  creditor  is  evi- 
dence of  a  beginning  to  keep  house,  although  it  appears 
from  the  facts,  as  reported  by  the  learned  Judge,  that  there 
was  suflScient  evidence  to  constitute  an  act  of  bankruptcy  by 
the  party's  absenting  himself  for  the  purpose  of  delaying  his 
creditors.  But  I  abstain  from  giving  any  positive  opinion  on 
this  point.  The  order  of  d^mal  was  general,  as  it  extended 
to  any  person  that  might  happen  to  call.  This  denial,  there- 
fore, must  necessarily  extend  to  creditors,  as  well  as  diose 
who  were  not  so,  and  in  Round  v.  Byde  (a),  it  was  decided, 
that  a  denial  to  a  creditor  in  consequence  of  a  general  order 
to  be  denied  to  every  person,  was  sufficient  to  constitute  an 
(a)  Cooke*8  Bankrnpt  Lawa,  page  91. 
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■d  of  btnknipccy.  But  it  has  been  contended,  diet  die  e<d-  '^^^* 
leetor  was  not  a  creditor^  as  he  couM  not  immediately  sue  ij.ot9 
die  bankrupt  for  hb  debt*  The  argument,  however,  reste  n^^'^jo^^ 
on  fidlacy,  as  it  confounds  the  debt  with  the  remedy,  and 
aswnpi  that  the  fonner  cannot  exist  unless  the  debtor  may 
be  sued  in  the  usual  and  ordinary  manner.  The  sums  due 
for  diose  rates  were  created  by  an  assessment.  Hie  col- 
lector was  in  the  nature  of  an  agent  duly  entitled  to  demand 
and  receive  them,  and  when  the  aasessment  was  made,  the 
debt  was  created,  and  might  be  immediately  demanded*.  It 
seems  to  me,  therefore,  that  in  this  case  there  was  a  debt  due 
on  the  assessment's  being  made,  and  that  the  collector  had  a 
light  to  make  a  demand  at  the  time  he  called,  and  the  order  of 
denial  by  the  bankrupt  was  made  with  a  view  of  postponing 
die  payment  of  the  rates.  At  all  events,  whatever  remedy  the 
collector  might  have,  was  postponed  by  such  denial,  because 
if  he  thought  the  bankrupt  was'  at  home,  and  had  been 
denied  to  him,  he  would  have  immediately  had  recourse  to 
those  rtmedies  which  were  afforded  him  by  the  statutes, 
lliis  is  not  like  a  debt  payable  at  a  future  day,  for  it  was  in 
fact  due  when  the  demand  was  made,  and  the  party  was  then 
eaUtled  to  receive  it.  Confining  myself,  therefore,  to  this 
tingle  point,  I  am  of  opinion,  that  this  must  be  considered 
as  a  calling  by  a  creditor  within  the  intent  and  meamag  of 
the  bankrupt  law,  and  furdier,  as  the  bankrupt  had  given  a 
general  denial  to  all  creditors  and  other  persons,  it  was 
sufficient  evidence  of  a  beginning  to  keep  house  so  as  to 
constitute  an  act  of  bankruptcy. 

Mr.  Justice  Pabk« — I  am  of  die  same  opinion.  It  is 
not  necessary  to  consider  whether  an  act  of  bankniptqr  was 
committed  by  the  bankrupt's  absenting  himself,  and  I  shall 
therefore  confine  myself  as  to  whether  it  may  be  deemed  as 
a  banning  to  keep  house  with  an  intent  to  delay  his  creditors* 
There  appears  to  be  a  great  confusion  in  the  text  books  on 
this  poiut,  as  it  is  invariably  stated,  that  a  denial  to  creditors 
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1820.       ^>  ^  act  of  bankruptcy;  bat  that  is  not  80|  it  is  taitltt^  evi- 
dence of  a  beginning  to  keep  boose  which  constitutes  such  an 


Lloyd 


HSATUCOTt. 


«.  act.     In  Bayfy  ▼•  Schqfidd  (a)    Mr.  Justice  Bayhy  said, 

'<  that  it  seemed  to  hioiy  that  where  a  trader  remained  in  his 
bed-chamber  for  upwards  of  diree  weeks,  it  amounted  to  an 
net  of  bankruptcy ;"  and  Lord  EUaAorough  has  said,  ^  sofH 
pose  a  man  shut  himself  up  in  his  bed-room  for  a  fortn^t, 
and  gifo  a  general  order  of  denial  to  all  persons  tfiat  might 
oome,  it  would  be  a  beginning  to  keep  house  wiA  an  intent 
to  delay  creditors,  though  no  one  should  call."  Although  m 
Garret  ▼.  Moute  (A)  an  actual  denial  vras  conridered  neces- 
sary, and  the  indispensible  evidence  of  a  beginiung  to  keep 
house,  still,  such  denial  is  now  usually  given  in  evidence  to 
explain  the  equivocal  act  of  the  trader's  keeping  in  his  house, 
and  to  shew  diat  he  did  so  with  intent  to  delay  his  creditors ; 
for  a  denial  is  always  open  to  explanation,  as  in  the  cases  of 
sickness;  company,  particular  business,  or  the  lateness  of  the 
hour ;  and  in  Smith  v.  Currie  (c),  and  Shaw  v.  7%ompsofi  (cf), 
it  was  held,  that  a  denial  to  a  creditor  when  a  trader  is  at  his* 
dinner^  is  not  an  act  of  bankruptcy,  if  the  intention  was  only  to 
avoid  interruption  at  that  hour,  and  not  to  delay  die  creditor, 
although  such  creditor  be  thereby  delayed.  This  distinction 
was  pointed  out  by  I/>rd  Ellenborough  in  Robertson  v. 
Liddell(e),  and  his  Lordship  also  observed  (f),  that ''  mdeed 
the  lact  of  delay  in  the  case  of  a  beginiung  to  keep  house 
was  usually  resorted  to  in  evidence  for  the  mere  purpose  of 
explaining  an  act  which  might  otherwise  be  equivodal."  So, 
in  Dudley  v.  Vau^han  (g),  hb  Lordship  said,  diat  **  though  an 
authorised  denial  to  a  creditor,  requiring  to  see  his  debtor,  is 
die  most  usual  and  familiar  evidence  of  a  beginning  to  keep 
house  within  the  meaning  of  the  statute,  still,  it  is  not  the 
only  evidence  by  which  this  may  be  proved.  That  if  a  trader 
has  no  servant,  the  act  cannot  be  evinced  through  such  a 

(a)  1  Manl.  &  Selw.  354.  (6)  5  Term  Rep.  575.  (c)  3  Camp. 

349 (d)  1  Holt's  Ni.  Pri.  Cas.  159.  (0  9  East,  49S. 

(/)  Id.  494 (s)  1  Campb.  S7S, 
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medinm,  and  generally,  that  if  a  trader  fleclode  himself  m      1926.  • 
hb  house  to  avoid  the  hir  importomty  of  his  creditors,  who        ^"n^ 
are  thus  deprived  of  the  means  of  communicating  with  him,  «. 

he  be^as  to  keep  house  within  die  meaidng  of  the  legislature,  Hbathcoi a. 
and  commits  an  act  of  bankruptcy.  Looking,  therefore,  at 
the  principle  laid  down  in  those  cases,  which  rests  on  a  be- 
gimmig  to  keep  house  with  an  intent  to  delay  creditors,  I  am 
of  opmion  that  there  was  evidence  of  such  an  intent 
in  this  case,  so  as  to  constitute  an  act  of  bankruptcy  by 
a  beginning  to  keep  house.  I  am  further  of  opinion,  that 
the  collector  of  the  rates  in  question  was  in  a  situation  to 
apply  for  them  as  a  debt  due  at  the  time,  and  concur  with 
die  distinction  as  drawn  by  my  Iiord  Chief  Justice,  as  to  the 
debt  beiqg  due,  and  die  effect  the  denial  might  have,  in  post- 
poning the  remedy  of  the  collector. 

Mr.  Justice  Buerough. — In  Garret  v.  Mouk,  I*flecided 
as  an  arbitrator,  that  in  order  to  constitute  an  act  of  bank- 
ruptcy, the  debtor  must  be  denied  to  a  creditor,  widi  intent  to 
hiader  him,  and  that  keepmg  house  with  that  intent  was  not 
alone  suflBcient,  on  the  ground  that  an  actual  denial  was  neces- 
sary, and  the  indispensible  evidence  of  a  beginning  to  keep 
house ;  and  on  a  motiod  bemg  made  to  set  aside  the  award, 
Lord  Kejiyofi  doubted  whedier  this  construction  should  have 
been  put  on  the  statute  at  first,  but  that  it  having  been  ob- 
tained, he  was  afraid  to  disturb  it.  This,  however,  was 
afterwards  doubted,  and  in  die  subsequent  case  of  Fowler 
V.  Padgei  (a),  his  Lordship,  on  adverting  to  die  statute,  was 
of  opinion,  that  by  rea<fing  the  word  ^  and*  for  *'  or,**  as 
was  firequendy  done  in  the  construction  of  legal  instruments^ 
where  the  sense  required  it,  all  difficulty  would  be  removed ; 
and  that  construction  was  adopted  by  the  Court  of  King's 
Bench  in  Robertson  v.  Liddell,  where  it  was  held,  that  the 
departure  of  a  trader  from  his  dwelling  house,  with  an  intent 
to  delay  Us  creditors,  was  an  act  of  bankruptcy,  though  no 
(c)7Tenii4iep.  509. 
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1900.  oraditor  was  therebj  in  bd  delayed.  The  tame  rule  w 
jr^^  applicable  to  a  beginning  to  keep  honsei.and  this  was  so  held, 
V. as  the  knowledge  of  the  intent  rested  entirely  with  the  bank- 
rupt himself  and  his  family,  with  which  the  creditor  could 
have  no  possible  means  of  being  acquainted.  The  beginning 
to  keep  house  is  only  put  as  one  instance  of  an  act  of 
bankruptcy  in  the  statute,  and  a  denial  to  a  creditor  is  strong 
evidence  of  the  contemplation  of  such  an  act.  But  there 
are  various  other  ways  m  which  a  trader  may  shew  an  mtent 
to  delay  his  creditors,  and  which  would  eventually  amount 
to  an  act  of  bankruptcyi  for  instance,  if  he  locked  himself 
up  in  his  bed-room,  or,  as  in  CastelFs  case  (a),  where  the 
bankrupt  left  the  place  where  he  usually  sat,  and  retired 
into  a  back  room  up  stairs,  and  drew  the  curtains,  in  order 
to  prevent  his  being  seen ;  it  was  considered  a  sufficient  act 
of  bankruptcy.  With  respect  to  the  nature  of  the  debt,  it 
is  the  duty  of  the  inhabitants  of  a  district  to  repair  their 
highways,  the  poor  contribute  their  labour,  the  rich  their 
money,  and  the  assessments  levied  on  the  latter,  are  only  a 
composition  in  lieu  of  such  labour.  The  rate  is  in  the 
nature  of  a  debt,  and  it  b  immaterial  whether  it  be  imme- 
diately suable  or  not,  for  if  a  remedy  be  given  to  recover 
the  assessments  due,  they  must  stand  in  the  same  situation  as 
debts  which  are  usually  suable.  As  soon  as  the  assessment 
was  made,  it  became  a  debt  due  to  the  collector,  and  he  was 
empowered  to  enforce  payment  immediately.  It  therefore 
appears  to  me,  that  he  might  be  considered  as  a  creditor,  and 
that  a  denial  to  him  was  sufficient  But  it  is  unnecessaiy  to 
determine  this  case  on  that  point  alone,  as  there  was  a  be- 
ginning to  keep  house  with  an  intent  to  delay  creditors. 

Mr.  Justice  Richardson  was  absent 

Rule  discharged  (6). 

(«)  See  1  Manl,  A  Selw.  554.  (6)  See  Chmowdk  v.  Hay,  Id.  ere. 

GimrnnghMon  ▼.  Laing,  t  Marsh,  rse. 
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18%. 


Ex  parte  Mayer.  Taetday, 

Not.  t8. 

Mb.  Serjt.  Faughan  moved,  that  the  applicant  might  be  re-  If  an  attorney 
admitted  an  attorney  of  this  Court,  on  an  affidavit  which  ^  eotereS 
stated,  that  be  had  been  duly  admitted  in  the  year  1806,  and  ^"[^J^^^ 
bad  taken  out  his  certificate,  and  practised  in   1809;   that  to  prMtiie  for 
in  the  latter  part  of  that  year  he  entered  into  trade,  and  firom  the  rcasont  for 
that  time  had  discontinued  to  practise  as  an  attorney,  and  g||^^||^^ 
that  he  was  now  desirous  to.be  re-admitted ;  and  that  he  had  ">^^  ^  ***^ 
been  guilty  of  no  mal-practices  since  the  time  of  hb  first  plained^l^oro 

But,  the  Court  observedi  that  from  the  length  of  time  tliat 
had  elapsed  since  such  admission,  they  required  a  more  full 
affidavit,  in  which  the  reasons  for  his  quitting  trade  must  be 
satisfactorily  shewn,  and  that  no  cause  of  complaint  existed 
against  him. 


«ND   OF    MICHAELMAS    TERM. 


CASES 

ARGUED   AND  DETERMINED 

IN  THB 

eouil0  ol  Common  tf  Ua0 

AND 

IN   HILARY  TERM, 

IN  THE  FIRST  AND  SECOND  YEABS  OF  THE  REIGN  OP 
GEORGE  IV. 


Henry  Wabteb  and  Margaretta  Mary  Eliea-  \&±\. 
bethWarter,  Infants,  by  their  next  Friend  <?.  John  ^-^^^ 
Hutchinson,  surviving  Trustee,  and  Margaretta 
Elizabeth  Meredith  Warter,  an  Infant,  by  Jane 
Warter,  Widow,her  Mother  and  Guardian. — ^And  Jane 
Warter,  Widow,  and  Margaretta  Elizabeth 
Warter,  an  Infant,  by  the  said  Jane  Wartbr,  her 
Mother  and  next  Friend  v.  John  Hutchinson,  Henry 
Wartbb,  and  Margaretta  Mary  Elizabeth 
Warter,  Infants,  by  their  Guardian. 

These  bills  havmg  been  filed  by  the  respective  parties  for  P^^^  ^ 
the  purpose  of  canying  into  effect  the  trusts  of  the  will  ohargedwith 
hereinafter  stated,  and  declaring  the  rights  of  the  several  |[^^  ZXceTta 


parties,  the  causes  came  on  to  be  heard  before  the  Vice  ^'^•'^ 

GMif  is  tms* 

Chancellor,  on  the  17th  March,  1820^  when  hb  Honow  tees  tMr 

JieinaBdas* 
sigoSy  uitil 
devisor'g  nepliew  A,^  son  of  his  sifter  B.y  ihoaM  attdn  tweaCy-fliMy  aad  if  h* 
shonld  die  Id  Uie  mean  time,  ontil  C.  aeoond  son  of  B.  shoild  arrive  at  that 
age,  and  if  C.  should  die  in  the  mean  time,  until  the  danghtfr  of  B»  shoaM 


rents  for  the  maintenance  and  education  of  if,  tUl  be  should  attaia  tweaty-ono, 
and  then  to  pay  him  tlie  residue,  and  if  he  should  die  before  twenty-one,  then 
to  apply  a  like  sum  for  the  maiotenaoce  of  C.  tUl  be  shonld  attain  that  age,  and 


144  CASES  IN   HILAftY  TBRM| 

1821.       directed  that  a  case^  of  which  the  following  is  the  substance, 

""^"^^        should  be  stated  for  the  opinion  of  the  Judges  of  this  Court. 
Wartbr 

V. 

HuTCBiMiov.  Thomas  Meredith,  of  Pentrebychan  Hall,  in  the  county 
of  Denbigh,  M.  D.  by  his  will  bearing  date  the  8th  Septem' 
her,  1801^  duly  executed  and  attested  to  pass  real  estates, 
after  directing  the  payment  of  his  debts  and  funeral  ex- 
pences  by  his  trustees  and  executors  theremafter  namedj  and 
for  which  purpose  he  thereby  charged,  subjected,  and  made 
liable  all  his  capital  and  other  messuages,  lands  and  here*- 
ditaments  whatsoever,  situate  in  the  several  counties  of 
Denbigh  and  Chester,  to  the  payment  of  the  same,  in  aid  of 
his  personal  estate,  and  subject  thereto,  he  gave  and  devised  all 
and  every  his  said  capital  and  other  messuages,  &c.  tenencients, 
lands,  and  hereditaments,  with  their  respective  appurtenances, 
to  three  trustees  (of  whom  the  said  John  Hutchinson  was 
the  survivor),  their  heirs  and  assigns,  subject  to  the  following 
uses  and  esUites  (that  is  to  say):  In  trust,  to  permit  and  suffer 
hb  sister  Margaretta  Warter,  the  wife  of  Joseph  fVarter,  and 
his  aunt  Mary  Newton,  to  have,  take  and  eigoy,  out  of  the 
said  hereditaments  and  premises  for  their  respective  lives, 
each,  a  certain  annuity  therein  mentioned,  with  the  usual 
power  of  entry  and  distress,  and  subject  to  those  two  several 
annuities,  he  gave  and  devised  the  said  capital  and  other 

tlien  to  Day  him  the  residue,  and  in  the  mean  time,  to  place  ont  the  money 
arising  mm  the  rents  at  interest  for  the  benefit  of  il. ;  and  when  A.  dionld  attahi 
twenty-one,  or  in  case  of  liis  death,  when,  and  as  soon  as  C.  should  arrive  at 
that  age,  or  is  case  of  his  death,  when  the  daughter  of  B.  should  attain  twenty-* 
one,  to  the  use  of  A*  and  his  assigns  for  life,  mm  watte,  remainder  to  trostees 
to  preserve  contingent  remainders;  and  after  tlie  death  of  A.  to  the  use  of  his 
first  and  other  sonsi  ^c.  in  strict  tail,  and  for  default  of  such  issue,  to  the  ose 
of  C.  with  similar  limitations  over  to  his  niece  the  daughter  of  fi.  and  an  ulti- 
mate remainder  to  B»  la  fee.  The  devisor  aiso  directed,  that  liis  phite  and  fnr- 
nitm  should  remain  in  his  house  as  heir-looms.  He  died,  leaving  his  sister  0. 
her  sons,  A*  and  C.  and  three  younger  children  alive.  A,  married  and  died 
talestale  under  twenty-one,  leaving  a  daughter  D.  :^Held,  first,  that  D.  lie- 
came  entitled  to  the  estates  devised,  as  tenant  in  tail  immediately  on  the  death 
of  her  father,  snbject  to  the  annuities  and  legacies  as  charged  hy  thewHI. 
ttecondlj,  that  the  heir-looms  being  personalty,  vested  absolutely  hi  her  on  Uie 
death  or  her  father;  and  thirdly,  that  the  personal  representative  ofil.  was 
entitled  to  the  savings  of  the  rents  and  profits  of  the  estates  accracd  in  his 
liie-time,  subject  to  the  said  annuities  and  legacies. 
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messuages,  &c.  to  the  said  trnste^Sy  their  heirs  and  assigns,        1821. 

until  his  nephew,  John  JVarter,  the  son  of  his  eister  Mar-         ^-"^'^ 

garetta  Warter,  should  attain  the  age  of  twenty-one  years ;  «. 

and  if  he  should  die  in  the  mean  time,  until  Henry  IVarter,  the  H"'rc»»"»<>"- 

second  son  of  the  said  Margaretta  IVarter,  should  arrive  at 

that  age;  and  if  the  said  Henry\Warter  should  die  in  the 

mean  time,  until  the' daughter  of  the  said  Margaretta  should 

arrive  at  that'  age,  tipon  the  following  uses  and  trusts,  (that  is 

to  say) ;  that  they  tlie  said  trustees  and  the  survivor  of  them^ 

his  heirs  and  a[s3igos,  should  in  the  first  place,  as  soon  as  con- 

teniently  might  be  after  his  decease,  levy  and  raise  out  of  the 

rents  and  profits  of  the  premises,  or  by  sale  or  mortgage 

thereof,  any  sum  oi'  sums  of  money  as  would  be  sufficient  to 

pay  and  satisfy  all  his  just  debts  and  funeral  expences,  and 

all  costs,  charges,  and  expences  which  they  the  said  trustees 

might  sustain,  on  accouut  of  the  trusts  thereby  in   them 

reposed  ;  and  further,  that  they  should  levy  and  raise  out  of 

the  rents  and   profits  of  the  said  premises,   or  by  sale  or 

mortgage  thereof,  or  of  a  competent  part  thereof,  the  full 

sum  of  2000/.  together  with  all  costs  and  charges  attending' 

the  raising  of  (he  same,  and  pay  the  same  to  the  said  Henry' 

Warter,  the  younger  son  of  his  sister  the  said  Margaretta 

Warier,  as  soon  as  he  attained  the  age  of  twenty-one  years ; 

and  if  his  said  sister  should  happen   to  have  more  than  one 

younger  child^  then,  and  in  such  case,  he  directed  bis  said 

tmstees  to  raise,  but  of  the  rents,  issues,  and  profits  of  the' 

said  premises,  the  full  sum  of  3000/.  and  pay  the  same  to 

and  amongst  such  younger  children,  share  atid  share  alike,  as' 

soon  as  they  should  severally  attain  their  respective  ages  of 

tuenty-one  years ;  and  he  charged  tlie  said  hereditaments  with 

the  payment  of  the  same ;  and  upon  further  trust,  that  they 

ttie  said  trustees,  their  heirs    and  assigns,  should  pay  and 

apply  a  proper  sum  of  money  arising  from  the  rents  and  pro- ' 

fits  of  the  said  premises,  for  the  mamtenance  and  education 

of  his  nephew  John  Warter,  till  he  should  arrive  at  the  age 

of  twenty-one  years;  and  when  he  should  attain  tliat  age, 

VOL.  V.  K 
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1821 .        then,  upon  further  tnut,  to  pay  him  the  rest  and  fesidue  of  the 
>^*^^        said  rents,  issues,  and  profits  of  the  said  premises,  if  any 
19.  should  remain  in  their  hands,  after  payment  and  satisfaction  of 

HuTCHiNson.  ^j,  hig  jugt  jgj,t3  ^^  fuHcral  expences,  and  the  said  sum  of 
2000/.  or  3000/.  as  the  case  might  happen  as  aforesaid;  and 
if  the  said  John  Warier  should  happen  to  die  before  he 
attained  the  age  of  twenty-one  years,  then,  the  trustees 
were  to  pay  and  apply  a  sufikient  sum  of  the  money  arising 
from  the  rents  and  profits  of  the  said  premises,  for  the  main- 
tenance and  education  of  his  nephew  the  said  Henry  fVarier^ 
till  he  should  attain  the  age  of  twenty-one  years ;  and  when 
tienry  fVarter  should  arrive  at  that  age,  then  upon  trust,  to 
pay  him  the  rest  and  residue  of  the  rents,  issues,  and  profita 
of  the  said  premises,  if  any  should  remain  in  their  hands,  after 
payment  and  satisfaction  of  his  just  debts,  and  the  money 
intended  for  his  sister's  younger  children  as  aforesaid  ;  and 
in  ttie  mean  time,  to  place  out  the  money  arising  from  the 
rents  and  profits  of  the  said  premises,  at  intecest,  for  their 
benefit  and  advantage ;  and  when  and  as  soon  as  the  said 
John  fVarter  should  attain  the  age  of  twenty-one  years,  or 
in  case  of  his  death,  when  and  as  soon  aa  the  said  Henry 
Ifarter  should  arrive  at  that  age,  or  in  case  of  his  death,  when 
and  as  soon  as  the  daughter  of  the  said  Margaretla  Warter 
should  arrive  at  the  age  of  twenty-one  years,  he  gave  and 
devised  the  said  premises  with  their  appurtenances^  subject 
as  aforesaid,  to  the  said  trustees,  tlieir  heirs  and  assigns,  to 
the  use  of  his  nephew  the  said  John  Warier  and  his  assigns^ 
for  and  during  the  term  of  his  natural  life,  Mrithout  impeach- 
ment of  waste ;  and  from  and  immediately  after  the  determin- 
ation  of  that  estate,  to  the  use  and  behoof  of  the  said 
trustees,  to  preserve  contingent  remainders  ;  and  from  and  im- 
mediately after  the  decease  of  the  said  John  Warter,  to  the 
use  of  the  first,  second,  third,  and  all  and  every  other  son 
and  sons  of  the  body  of  tlid-  said  John  Warter,  lawfully 
issuing,  severally,  successively,  and  in  remainder,  as  they  and 
every  of  them  should  be  in  priority  of  birlh  and  seniority 
of  age,  aud  of  the  several  and  respective  heirs  male  of  his 
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and  their  respective  body  and  bodies  lawfully  t^soitig,  fite       iB2l/ 
eldi^  of  slich.  ton  and  sons,  and  the  heirs  male  of  bis  body       ^^"^^ 
isauiog,  being  always  to  be  preferred,  and  take*  before  the  „. 

younger  of  them,  and  the  heirs  male  of  his  and  their  body  HuTCHiNion. 
and  bodies  issuing ;  and  in  default  of  such  issuci  to  the  use  of 
the  first,  second,  third,  and  all  and  every  oAier  daughter  and 
dao^ters  of  the  body  of  the  said  John  Warier,  law* 
fidly  issuing,  severally,  successively,  and  in  r6mainder> 
one  after  another,  as  they  and  every  of  them  should  be  in 
seniori^  of  age  and  priority  of  birth,  and  of  the  heirs  male- 
of  the  respective  body  and  bodies  of  such  fiht  and  other 
daughters  lawfully  issuing,  the  elder  of  such  daughter  and 
daughters,  and  the  hd»-s  pale  of  her  and  their  body  and- 
boiBea  issuing,  always  to  be  preferred*  and  to  take, before' 
the  younger  of  them,  aiKl  the  heirs  male  of  her  and  .their 
body  and  bodies  issumg ;  and  for  default  of  such  issue,  to  the 
use  of  his  nephew  Heaty  fVarter,  the  second  son  of  the 
said  Margaretta  WaHer^wsA  ^his  assigns  for  X\U,  without 
impeachment  of  waste ;  and  immediately  after  the  determine 
ation  of  that  estate,  to  the  use,  of  the  said  tnyitees,  their  heirs 
and  asttgnsi  to.  preserve  the  contingent  uses  and  estates  from 
being  barred  or  destroyed ;  and  frw^.and  after  the  decease  of 
the  said  Henry  fVarter,  to  the  use  of  his  first^  second,,  third, 
and  other  sons^  and  Brst,  second,  third,  and  other  daughters* 
in  like  manner  as  to  the  sons  and  daughters  of  the  ^aid  John 
WarUr  \  and  for  default  of  such  issue,  to  the  use  of  bis  niece, 
the  last  born  child  of  his  sister  Margaretia  fVarter,  and  her 
assigns  for  lifei  without  impeachment  of  waste ;  and  fifter  her 
decease,  to  the  use  of  her  sons  and  daughters  in  like  manner 
as  to  the  sons  and  daughters  of  the  said  John  and  Henrtf 
fVarfer,  and  in  default  of  such  issue,  to  the  use  of  his  sifter 
Margareita  Warier  in  fee. — Provided  always,  and  the  tes- 
tator did  thereby  expressly  declare  itto  be  his  will,  that  the  said 
John  Warier^  or  whatsoever  other  person  or  persons  should 
by  virtue  thereof  become  possessed  of,  or  entitled  to  his  said 
esUtes,  should,  from  the  timet  he,  she,  or^  they  should  be- 

k2 
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1Q21.  coine  so  po^e^sed,  tdke  apot  himsM,  herselfi  or  tfaoniaelfies, 
wT^EH  ^^^  sornamc  of  Meredith,  and  abould  make  the  oiMuion  house 
^'  \  ^  oS  Pentrebycham  Hall  aforesaid,  their  usual  and  common 
place  of  restdfmce ;  and  in  case  the  said  John  Warier  thovid 
refuse  or  hegject  to  reside  at,  and  make  use  of  Pentrehycham 
-  Hallos  liis  usual  place  of  re^dence,  ^nd  take  upon  biawelf 
the  surname  6f  Merediih,  then  the  will  was  to  be  roid  to  ell 
intents  with  reapect  to  him,  and  every  other  person  tad  per- 
sons claiming  under  him,  who  should  so  refuse  to  ^comply 
with  such  direction  ^  and  in  like  manner  he  directed,  that  the 
same  should  be  mterlj  vend  in  respect  to  the  said/fewry 
Warier,  afid  the  daughter  of  itfcirgare^to  Warter,  and  ercry' 
either  person  and  persona  claimii^  under  them  by  virtkie  of' 
bis  will,  in  Case  he,  or  they,  should  refuse  to  take  the  surname 
df  Merediikf  and  reside  at  Penirebychan  Halt  as  aforesaid. 
And  as  to  all  bis  household  goods  and  furniture,  and  all  bis 
silrer  plate  whatsoever,  that  should  happen  to  be  at  his  mansioti 
hoosd  at  Pifntrd}ychan  Ihll,  at  the  time  of  his  death,  he 
ordered  that  the  same  or  any  pan  thereof,  shooM  not  be  sold, 
disposed  of^  or  removed  from  (faehce,  but  that  the  same  and 
every  part'  thereof,  should  be  deemed  and  'considered  to  be, 
go,  and  continue  heir^-lo^ms,  for  the  use  and  lieneiit  of  the 
heirs  of  Pentrebychan  Halt  for  ever ;  of  which  will  the  tes-' 
tator  appointed  Richard  Edwards,  and  his  aunt,  Mary  New^ 
ton,  executors. 

The  testator  having  died,  his  will  was  proved  in  the  Con- 
sistory Court  of  Saint  Asaph  by  both  the  executors.  Joseph 
Warier  and  Margareiia  his  wife,  John  Richard  Merediih 
Warier  (in  die  will  called  John  Warier)  their  eldest  son,  and 
Henry  Warier  their  second  son,  (also  named  in  the  said  will,) 
survived  the  testator,  and  the  said  Joseph  Warier  nnd  Mar^ 
gareiia  his  wife,  also  had  living  at  the  death  of  the  testator, 
three  other  younger  children,  viz.  Joseph,  Thomas,  and  Jlfar- 
gareiia  Mary  Elizabeth,  being  the  daughter  mentioned  in 
the  will. 
John   Richard  Meredith  Warier  on  the    6lh   August, 
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1810^  My  intenMrncd  i?ttb  Jam  Jomi,  wai  on  iM  €A  IBSl. 
April,  18l7«  died  id  testate,  without  having  attained  hia  age  ^'^'^'^ 
of  twontjf^ne  jean,   leaving  the  said  Jane  WarUr,   his  v. 

widow,  and  Matgaretta  Elizabeth  MeredUh  fVarUr,  his  «''^"'«**- 
odIj  child  by  heri  and  heir  at  hiw,  him  survivb^* 

The  quest'ions  for  the  opinion  of  the  C!!ourt  w^re,  firsts 
whether  upon  the  death  of  the  said  John  Richard  Meredith 
WarUr,  under  the  age  of  twentynine  years,  the  said  Marga* 
reiia  Elizabeth  Meredith  fVarter,  his  only  child*  became, 
and  is  now  entitled,  as  tenant  in  tail  male,  to  the  said  devised 
estates  and  premises,  either  as  a  legal  or  eguitadde  estate; 
and  whether  she  was  entitled  to  the  possession  of  the  said 
premises,  immediately  on  the  death  of  her  &ther,  or  at  any 
and  what  subtequent  period  of  time.  Secondly,  whether  the 
articles  directed  to  pass  as  heir-iooms,  being  personalty,  vested 
10  her  absolutely ;  and  whether  she  on  the  death  of  her 
bther,  or  at  what  otlier  period,  was  entitled  to  the  possession 
thereof.  And  thirdly,  whether  the  said  infant  child  of  the 
said  John  Richard  Meredith  Warier,  his  widow,  or  the  said 
Uenry  Warter^  was  entitled  to  the  savings  of  the  rents  and 
profits  of  the  estates  accrued  due  in  the  life-time  of  the  said 
John  Richard  Meredith  Warier  "t 

His  case  was  twice  argued,  first,  in  the  last  Trinity  Term 
by  Mr.  Serjt.  Peahe,  for  Margaretta  Elizabeth  Meredith 
Warter,  and  by  Mr.  Seijt.  Btosiet  for  Henry  Warier-,  and 
again  in  the  last  Term  by  Mr.  Serjt.  Lens  for  the  former, 
and  by  Mr.  Ser)t.  Vdughan  for  the  latter. 

For  Margaretta  EUzabeth  Meredith  Warier,  it  was  con«- 
(fended,  that  her  father  took  a  vested  estate  immediately  on  tiie 
death  of  the  testator,  although  he  was  not  to  enter  into  posses-* 
sion  until  he  attained  the  age  of  twenty-one,  and  as  be  died 
before  he  attained  that  age,  his  daughter  took  an  estate  in  tail 
male.  And  further,  that  the  heir-looms  vested  absohitely  in 
her  on  his  death,  and  that  she  at  the  same  time  became  cn-> 
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1891.       tilled  lo  the  savings    of  the  rente  of  the  esUteS,  vhich 
wIrtss     •^«'^"®*'  *"  ^^  lif«&'tiine  of  her  father.    The  whole  of  the 
v«  will  most  be  taken  together,  and  it  is  necessary  to  consideff 

I  toil.  ^1^^^  estates  all  the  respective  parties  therein  named  took. 
There  are  two  sete  of  provisions,  the  one  relative  to  tho 
maintenance  and  r  education  of  the  parties  who  may  become 
entitled  to  the  estate  while  under  the  age  of  twenty-one,  and 
the  other,  shewing  the  intention  of  the  testator  as  to  what 
time  they  should  succeed  to-  the  property ••*— In  the  first  place, 
the  trustees  took  a  mere  chattel  interest,  for  although  the 
devise,  is  to  them,  their  heirs  and  astigns,  it  is  clear,  that  it 
was  the  intention  of  the  testator  that  they  should  not  have 
any  larger  estate  than  was  sufficient  to  enable  them  to  per* 
form  the  truste  of  the  wilL    in  Sir  William  CordetPs  case  (a) 
there  was  a  devise  to  executors  for  the  payment  of  testator's 
debte,  and  until  his  debU  should  be  paid,  remainder  to  his 
brother  for  life ;  and  after  his  death  the  debte  were  paid,  and 
the  question  was,  what  interest  or  estete  the  executors  had,  and 
it  was  resolved,  that  they  had  but  a  chattel  interest,  for  that 
if  they  should  be  deemed  to  have  a  freehold  for  their  lives, 
then  their  estate  would  determine  by  their  death,  and  not 
go  to  the  executors  of  the  executors,  and  so  the  debte  would 
remain  unpaid;   but  that  the  law  adjudged  it  a  particular 
interest  in  the  laud,  which  should  go  to  the  executors  of  the 
executors,  as  a^iato  for  payment  of  the  debte  of  the  testetor. 
In  Doe  d.  Lee  Compere  v.  Hick$  (6)»  where,  after  a  devise  ta 
^  one  for  life,  the  devisor  limited  the  estete  to  trustees  and 
their  heirs,  in  trust,  to  preserve  contingent  remainders,  and  la 
permit  the  tenant  for  life  to  take  the  profits,  with  remauider 
over  on  his  decease  i  and  he  afterwards  gave  other  esUtes  for 
lives,  with  several  remainders  over,  and  after  each  estete  for 
life,  he  interposed  the  same  estate  to  trustees  and  their  heirs :— « 
it  was  held,  that  this  shewed  the  intent  of  the  testetor  to  be,, 
that  the  estetes  to  the  trustees  should  be  confined  to  the  Uvea 

(«)Cro.  EHz.  315.  ^.  C.  cited  in  JVoifiiMf's  Cii#e,  8  Rep.  96(b), 
(fc)rTermRep.iM.  ' 
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of  the  several  tenants  for  lives,  and  consequently,  tliat  those  T621. 
in  remainder  took  legal  estates,  there  being  do  other  circum-  td^""^* 
stances  in  the  will  to  shew  a  contrary  intent;  and  Lord  ^  _  •• 
Kenyan  there  said  {a)  "  We  are  to  collect  the  devisor's 
indention  from  the  whole  will;  and  taking  it  altogether,  it 
appears  that  he  intended  tnat  the  trustees  should  only  take 
during  the  lives  of  the  several  tenants  for  life,  in  order  to 
protect  the  contingent  remainders,  though  the  words  '  dur- 
ing the  life  of  the  tenant  for  life/  were  not  inserted  in  the 
will  in  the  limitations  to  the  trustees,  and  that  it  was  not 
necessary  that  they  should  take  the  legal  estate  for  a  longer 
term  than  during  the  lives  of  the  tenants  for  lives,  since  this 
construction  would  best  answer  the  intention  of  the  testator.** 
The  same  rule  was  adopted  by  Sir  William  Grant  in  Ctirfis 
V.  Prf ce  (6)  where  it  was  held,  that  a  remainder  in  fee  by 
settlement  to  trustees,  was  limited  to  the  life  of  the  tenant 
for  life,  although  not  so  expressed;  and  hb  Honour  there 
observed  (c),  that  '*  the  case  of  Doe  v.  Hicks  was  very  much 
in  point ;  where,  though  the  limitation  to  the  trustees  was 
not  eipressed  to  be  confined,  yet  it  was  construed  to 
operate  only  for  the  lives  of  the  several  tenants  for  life." 
Here,  as  far  as  mtent  can  be  judged  of,  it  was  not  the  mean- 
ing of  the  testator  to  give  the  trustees  an  absolute  estate,  and 
although  it  may  be  contended,  that  it  might  be  incumbent 
on  them  to  raise  two  or  three  thousand  pounds  by  sale  or 
mortgage,  still>  the  testator  merely  charged  his  estate  for  the 
payment  of  those  sums,  which  only  gave  the  trustees  a 
limited  power  to  that  extent,  and  not  an  absolute  estate. 
In  Liefe  v.  Saliingstone  (d)  it  was  determined,  that  where 
J,  devised  to  his  wife  for  life,  and  by  her  to  be  disposed 
of  to  such  of  J.\  children  as  she  should  think  fit,  it  gave  the 
wife  but  an  estate  for  her  own  life,  with  a  power  to  dispose 
of  it  in  fee ; — on  the  ground,  that  she  could  not  take  a  larger 
estate  to  herself  by  implication  than  an  estate  for  life,  be- 
cause an  <sstate  for  life  was  given  to  her  by  express  limitation, 
(a)  rTenaBep.  437. (*)!$  Ves.89. (c)  Id.  ioO.~-(rf)  IJMod.  189. 
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1621.       So,  here,  the  trustees  can  only  take  a  limited  estate,  tiz. 
until  either  of  the  testator's  nephews  or  niece  should  attain 


fr.  the  age  of  twenty-one.    The  same  point  was  decided  in 

HuTCuiaaoN.  J)ighton  v.  Tomlinson  (a),  wliere  the  devise  was  to  testator's 
wife  for  life,  and  then  to  be  at  her  disposal,  provided  it 
was  to  any  of  his  children,  if  liying,  if  not,  to  any  of  his 
Jcindred  that  his  wife  should  please.  In  Yates  v.  Comptonf^b) 
executors  were  directed  by  their  testator  to  sell  his  land,  and 
with  the  money  arising  by  that  sale  and  the  surplus  of  his 
personal  estate,  to  purchase  an  aunuity  for  /.  S.  for  her 
life ;  and  it  was  held,  that  there  was  a  power  only,  and  no 
estate  devised  to  the  executors,  although  it  was  contended, 
that  the  power  of  sale  continued  in  them.  But  the  general 
rule  is  laid  down  by  Lord  Ellenborough  in  DoCf  d.  fVhiie 
V.  Simpson  (<)  who  observed,  **  that  it  appeared  to  be  a 
fair  inference  from  previous  authorities,  that  where  the  pur- 
poses of  a  trust  can  be  answered  by  a  less  estate  than  a  fee 
simple,  that  a  greater  interest  tlian  is  sufficient  to  answer 
such  purpose,  shall  not  pass  to  trustees,  but  that  the  uses  in 
remainder,  limited  on  such  lesser  estate  so  given  to  tliem, 
shall  be  executed  by  tiie  statute.'*  Secondly,  the  devbe  to 
John  Richard  Meredith  Warter  vested  the  estate  in  him  im- 
mediately on  the  death  of  the  testator,  with  remainder  to  his 
daughter  Margaretta  Elizabeth  in  tail-male.  The  testator  did 
not  intend  that  bis  nephew  Henry  should  take  more  than  a 
younger  cliild*s  portion,  uuless  in  the  case  of  a  total  failure 
of  issue  of  the  body  of  John  Richard  Meredith,  and  there 
are  no  words  in  the  will,  which  import  that  his  living  to  the 
age  of  twenty-one,  must  be  taken  to  be  a  condition  precedent 
to  his  being  entitled  to  the  estate,  for  that  provision  was 
merely  introduced  to  shew  the  time  when  he  should  come 
into  the  management  of  it.  It  was  not  devised  to  him 
in  case  of  bis  attaining  that  age,  but  was  vested  in  the 
trustees  uniil  he   should    become   twenty-one,    when    he 

(a)   1  Com.    Rep.  194.    S.  C.  (in  error).    1  Pecre    Wins.  119.— 
Kb)  2  Pecre  Wnw.  3U8 (c)  b  East,  171. 
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would  be  capabk  of  taking  possession.  The  doctrine  of  1831. 
constniolion  as  being  particularly  applicable  to  this  part  of  ^^^^kb. 
the  case,  is  laid  down  by  Lord  Man$field  in  Goodtiile,  4.  „  ^' 
aayward  v.  Whuby  (a),  xnx.  ^*  that  where  an  absolute  |W0- 
perty  is  given,  and  a  particular  interest  given  in  the  mean 
time, '  as  until  the  devisee  shall  come  of  age,  &c. ;  and  when 
he  shall  come  of  age,  &c.  then  to  him,  &c. :'  the  rule  is,  th:w 
that  shall  not  operate  as  a  condition  precedent,  but  as  a 
description  of  the  time  when  the  remainder-man  is  to  take 
in  possession;"  and  his  Lordship  further  observed  in  that 
case,  that  "  upon  the  reason  of  the  thing,  the  infant  was  the 
object  of  the  testator's  bounty:  and  that  the  latter  did  not 
meau  to  deprive  him  of  it  in  any  event/'  So,  here,  the  object 
of  the  testator's  bounty  married,  and  died  before  attaining  the 
age  of  twenty-one,  leaving  a  child : — Could  the  testator  intend 
in  such  an  event  to  disinherit  such  child?  Certainly  n9f. 
Bora$ton^s  Case  (&)  and  Manfield  v.  Dugard  (c)  are  autho- 
rities in  support  of  that  position.  In  the  former,  there  was  a 
devise  of  land  to  A.  and  jB.  for  eight  years,  and  after  that 
term,  to  remain  to  the  testator's  executors  until  such  time  as 
H.  B.  should  accomplish  his  full  age  of  twenty-one  years, 
and  when  he  should  attain  that  age,  then  t|ie  testator  willed, 
that  be  should  enjoy  the  lands  for  him  and  his  heirs  for  ever. 
H,  B.  died  under  twenty-one,  aqd  it  ^*as  held,  that  the 
caae  was  nothing  else  in  effect,  than  a  devise  to  the  ex- 
ecutors till  H.  B.  attained  the  age  of  twenty-one,  remainder 
to  him  in  fee.  Matffidd  v.  Dugard  is,  if  possible,  a  stronger 
case  than  the  present  There,  the  testator  devised  to  his  wife, 
till  bis  son  should  attain  die  age  of  twenty-one,  and  when  he 
should  attain  that  age,  then  to  him  and  his  heirs,  and  the  son 
having  died  at  the  age  of  thirteen ;  it  was  held,  that  the  wife'ji 
estate  determined  on  his  decease,  and  that  the  remainder 
vested  in  the,  son  upon  the  testator's  death,  and  did  not  der 
pend  on  the  contingency  of  his  attaining  twenty-one.    So,  in 

(a)  1  Burr.  233.— (6)  3  Rep.  21.  S.  C.  Feanie,  7tli  edit.  242. 
(c)  1  £q.  Cat.  Abr.  193,  pi.  4.   S.  C.  Glib.  Eq.  Rep.  36,    Fcarue,  245. 
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1821.       Denn,  d,  Satierikwaite  v.  Saiterthwaiteia)  upon  a  devise 
^^^-"^        to  A»  for  the  use  of  B.  till  B.  attained  the  age  of  twenty* 
V.  one,  and  then  to  B.  in  fee,  it  was  held,  that  the  fee  vested 

HcTCHUfsoH.  immediately  in  hito.  In  Doe,  d.  Wheedon  r.  Lea  (ft)  there  was 
a  devise  to  trustees  **  until  J.  should  attain  the  age  of  twenty- 
four,  on  condition  that  they  repaired  the  premises,  and  when 
and  so  soon  as  he  should  attain  that  age  to  him  in  fee,"  and 
it  was  held  to  give  jf.  a  vested  interest,  which  would  descend 
to  his  heirs,  though  he  died  before  twenty-four,  as  the  word 
when  was  not  conditional,  but  denoted  the  time  when  the  re- 
mainder was  to  take  effect  in  possesrion.  In  Tomkins  v. 
Ttnnkins,  cited  by  Lord  Mamfield  (c)  where  the  devise  was 
to  testator's  brother,  in  trust  for  his  eldest  son  B.  till  he 
ahould  attain  the  age  of  twenty-one ;  and  if  he  should  die  be- 
fore he  attained  that  age ; — then  a  devise  over:  it  was  held, 
that  the  age  of  twenty-one  was  no  limitation  of  B.'s  interest^ 
but  only  a  limitation  of  the  trust  during  his  minority ;  and  that 
be  took  the  whole  by  implication.  On  these  authorities,  there- 
fore, it  is  quite  clear,' that  the  testator  intended  that  his  nephew 
Henry  should  take  nothing  except  in  the  case  of  failure  of 
issue  by  his  brother  John  Richard  Meredith,  who  con- 
.sequently  took  a  vested  estate  immediately  on  the  death 
of  the  devisor,  with  a  remainder  to  his  issue  in  fee.  That 
being  established,  it  is  equally  clear,  that  Margareita 
Elizabeth  Meredith  Warter  became  entitled  to  the  heir- 
looms, being  personalty,  on  the  death  of  her  father.  There 
might  be  some  difficulty  as  to  the  savings  of  the  rents  and 
profits  of  the  estates  which  accrued  due  in  his  life-time, 
but  if  the  whole  of  tlie  will  be  taken  together,  the  testator 
intended,  that  such  rents  and  profits  should  go  to  the  person 
who  was  entitled  4o  the  estate;  and  the  case  of  Manfield 
V.  Dttgard  is  an  authority  to  shew  that  the  rents  and  profits 
must  follow  the  estate.  The  case  of  Carr  v.  The  Earl  of 
Errollid)  is  decisive  to  shew,  that  the  heir*looms  vested  in 
the  testator's  nephew  John  Richard  Meredith  Warter  when 

(a)  1  Sir  W.  Bt.  519— —(6)  5  Term  Rep.  41.— —(e)  1  Burr.  tS4. 
(rf)  14Vea.478. 
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die  estate  vested,  and  diet  his  dau^ter  Margar^ta^&ha*       18S1^ 

ifeih  was  entitled  to  them  on  bis  death ;  for  io  that  case,  the      wartc» 

testator  directed  that  all  his  pkte,  furniture.  &c.  at  his  ^       «• 

manaion-boose,  should  remain  there  as  heir-looms,  and  de-  ^ 

vised  the  same  to  trustees  upon  trust,  to  permit  the  same  to 

go  together  with  the  mansion-house,  to  such  persons  as  should 

fiqpm  time  to  time  be  entitled  to  it,  for  so  long  time  as  the 

rules  of  law  and  equity  would  permit,  and  devised  his  real 

estates  to  trustees  to  the  use  of  several  persons,  and  their 

first  and  other  sons,  &c,  successively,  m  strict  settlement ;, 

and  it  was  held,  that  the  absolute  interest  in  the  personal 

chaUels,  vested  in  the  first  tenant  in  tail,  and  opon  his  death 

under  age,  passed  to  his  representative;  and  die  cases  of 

Foley  V.  Bumell  (a)  and  Vaughan  v.  Bwdem  (i)  established 

the  rule,  that  under  such  a  limitation  of  chattels  peisonair 

the  absolute  interest  would  vest  in  the  firat  peisoo  taking. 

an  estate  tail  in  the  freehold  estate. 

For  Htnrjf  Wifrier  it  was  submitted,  that  the  first  ques* 
tion  was,  whether,  under  this  will,  the  trustees  took  a  chat* 
lei  interest,  or  an  interest  in  the  estate  in  fee.  It  must  be 
admitted,  Uiat  where  a  devise  is  made  to  trustees  for  a  par* 
ticular  object,  Hs  until  parties  attain  a  certain  iq;e,  it  is  ta 
be  considered  as  a  chattel  interest,  but  for  die  purposes  of 
the  trust  in  the  present  case,  no  such  object  appears ;  such 
interest  indeed,  would  be  wholly  inconsistent  widi  the  terma 
of  the  will.  The  annuities  were  granted  absolutely  for 
lif es,  and  were  not  confined  to  determinate  of  indeterminate 
terms.  Further,  the  devise,  was  absolute  to  the  tnisteea  and- 
their  heirs,  and  coupled  with  an  authority  for  them  to  raise 
money  by  sale  or  mortgage  of  any  part  of  the  property. 
This,  therefore,  is  not  to  be  considered  as  a  mere  naked 
power  by  the  introduction  of  any  subsequent  words,  as  the 
estate  was  given  to  them  and  their  heirs  in  the  first  instance,, 
and  they  must  necessarily  have  taken  a  legal  undeterminable 
(^)  i  Bro,  Clian.  Qu^  174.    .  i  {b)  3  BrcK  C|iaa,  Csi*  IQl, 
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1821.  estate  in  fee,  in  order  to  be  enaMted  to  convey  to  n  par^ 
'  ^^"''*^  chaser,  (a)  All  the  cases  that  have  been  relied  on  for 
.  V.  Margaretia  BHzabeih  Meredith  Warier,  were  those  of  mere 
*  naked  powers  of  appointment,  in  which  no  absolute  interest 
was  vested  in  trustees  and  their  heirs.  Here,  therefore^  it 
.  is  quite  dear,  that  the  trustees  took  a  freehold  interest  at 
least.  The  second,  and  most  material  question  is,  how  the 
testator  intended  that  the  estate  should  vest  most  beneficially 
in  his  nephews  and  niece,  whom  he  selected  as  the  objects 
of  his  bounty,  and  how  they  should  suceeed  each  other.  For 
Aat  purpose,  it  is  necessary  to  look  to  the  whole  of  the  will, 
tod  the  rule  is,  that  the  intention  must  prevail,  if  it  be  con-« 
sntent  with  the  rules  of  law  ;  but  such  intention  must  ap-* 
pear  on  the  fece  of  the  will.  John  Richard  Meredith  barter, 
therefore,  took  an  estate  for  life,  with  remainder  to  his  sons 
and  daughters  in  succession,  and  the  estate  tail  to  them  was 
defeasabie,  in  case  of  his  death  before  twenty-one.  The  event 
which  has  happened,  was  undoubtedly  never  contemplated  by 
the  testator,'  for 'Uo  intention  is  expressed  by  him  to  provide 
for  the  issue  of  his  nephew  John  Richard  Meredith,  in  case 
of  his  marrying,  dying,  and  leaving  issue  before  he  attained 
twenty-one.  But  the  question  is,  not  what  the  testator  would 
have  done  had  he  contemplated  it,  but  what  he  has  done. 
Although  the  will  may  be  peculiarly  framed,  yet,  if  the 
whole  of  it  be  attended  to,  there  can  be  no  difficulty  in  say- 
ing that  the  testator  had  in  view  the  possibility  of  Jalin 
Richard  Meredith*^  dying  without  issue  before  twenty-one, 
Und  for  that  event  he  has  provided,  by  directing  the  profits 
to  go  over  to  Henry ;  so,  as  to  the  vesting  the  property  in 
his  niece,  the  only  difficulty  is  in  the  phraseology  of  the  wilL 
There  are,  in  point  of  fact,  three  distinct  conditions  and  li- 
mitations, which,  although  they  appear  to  be  connected  in  the 
will,  must  be  read  reddendo  singula  singulis,  which  will 
make  it  intelligible.  It  is  necessary  to  observe,  that  the 
words  here  are  in  default  of  such  issue ;  and  from  the  cases 

(o)  See  Bagthnw  v.  Spencer,  2  Alk.  570.  577.       HWight  v.  Pwrson^ 
lEdco,  119. 
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of  Foiier  V.    Lord  Rommy  ia%    Denne  d.  Briddot^  t.       IMl. 
Page{b),  and  Hay  v.  The  Earl  of  Coeeaity(c)y  it  appetn,     MfAwenm: 
timt  the  word  mtch  was  deemed  a  relative,  and  restrained  ^      *^ 
those  which  accompanied  it,  and  applied  only  to  the  isstie 
of  those  who  were  prsytaiuly  named  in  the  w3L'    Hen^ 
therefore,  the  words  such  isme  most  be  confined  to  chiMrsnr 
which  John  Rkhard  Meredith  Warier  mij^t  have,  aftef» 
he  had  attaiped  the  age  of  twenty-one,  foi'^intii  theq,  ha 
oouhl  not  be.  entitled  to  enter  into  the  Iqpd  possession  jot 
the  estate.   '  The  case  of  Doed*  WAeeAm  v.  Lea(dyr  hi 
whidi  the  doctrine  laid  down  in  BiirmtQtie  Com  (e%  Mam 
fiild  V.  Dugardif),  and  GoodiUle  d.  Hi^e^r4  yf.  WU^ 
h^\  w^  reeogoiaed  and  establiiJied,   does. net  go  the 
length  of   she\niig  that  John  JBUchard  MtredMh  Waria^ 
lifing  until  he  Qhcmld  attaw  thn  iq^e  of  twcntfkMM,  was  noi 
intended  by  the  tesftaior  as  a  oomKtidn  precedent  to  his  h»< 
ing  entitled  to  the  eslato^   Jt  was  admitted  in  all.those  easei^ 
that  the  ivords  "if"  or  **  in  ease  of,"  raised  a  eondilia»  pi^ 
cedent     Here,  die  trustees  were  directed,. after  payment  of 
the  maintenance  and  education  cf  the  nephews,  to  place  oat 
die  money  arising  from  the  rents  at  interiestj-^fiir  their  benefit^ 
and  that  as  soon  as  JbAn. should  attain  twenty-one,  or  mk 
case  of  his  death,  as  soon  as  Henry  diould  acrive  at  that  i^ey 
or  in  case  of  bis  death,  when. and  as  soon  as  the  danghter  oC 
Margareiia  should  attain  .the  ige  of  twient3f-one«  The  testetor 
therefore  devised  the  premises  to  the  trustees  to  the  usee 
therein  q>ecified.    By  this  part  of  the  devise,  there  was  a 
flpecific  disposition  of  rents,  which  is  perfectly  clear  and  in- 
telligible, and  if  Joh9$  Richard  Meredith  died  under  twentjw 
one,  the  accumulations  or  savings  were  to  be  paid  over  to- 
Henry,  widi  a  simikr  limitation  to  the  niece.    Here,  there* 
fore,  are  words  of  condition,  and  coupled  with  the  other 
parts  of  the  will,  shew,  that  it  was  not  the  intention  of  die 
testetor  to  specify  any  particular  time  when  John' Richard 

(•)  11    East,  594.— —  (&)  M,  «)3,  n.      ■ .  (c)  3  Term  Rep.  SS. 
W  Id.  41. («)  5  Rep.  19.  — (/)  1  Eq.  Ca^  Abr.  195. — (^)  1  Berr. 

sts. 
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18&1*        Mem^h  fVatfer  should  c6me  into  tBe  control  of  the  prc^ 
WAinrBR      P^^'y-      Even    supposing  that  the  provision  as    to   John 
jp>  JSkhard  Meredith  Warief^s  dying  before  twenty-one^  was  not 

a  condition  precedent^  yet^  it  is  a  condition  subsequent,  which^ 
pa  his  dying' before  he  attained  that  age,  devested  the  estate, 
which  tested  in  him  on  the  death  of  the  testaton  The  case 
of  Siocker  v.  Edwards  (a),  is  precisely  b  point  in  support  of 
diis  potttion,  where  there  was  a  surrender  of  copyhold  to 
Hie  use  of  die  surrenderor  for  life,  and  afterwards  to  the  use 
of  his  youngest  son,  and  the  heirs  of  his  body,  if  he  attamed 
the  age  of  eighteen,  and  if  he  died  before  eighteen  without 
issue  male,  then  to  his  right  heur,  it  was  held  to  be  a 
condition  subsequent  with  respect  to  the  youngest  son,  and, 
tiierefore,  the  remainder  vested  immediately,  Subject  to  be 
defeated  by  the  .condition  of  his  dying  without  issue  male  be- 
fore he  attained  the  age  of  eighteen.  Whether  the  provbion 
in  questioa  be  a  condition  precedent  or  subsequent,  the  in- 
lent  of  the  testator  must  be  attended  to.  In  the  early 
jMui  of  the  will,  there  is  no  reference  to  John  Richard 
Meredith  IVarter^u  dying  without  issue,  but  merely  his  dying 
under  twenty-one.  The  testator,  therefore,  never  contem- 
plated that  he  would  marry,  have  a  child,  and  die  under 
that  age,  for  nee  voltntf  nee  dixit.  Besides,  it  is  scarcely 
laasonaUe  to  suppose,  that  he  could  have  contemplated 
Ae  event  which  has  happened.  The  case  of  Broansword 
y.Edwards{b\  is  somewhat  similar  to  the  present,  where 
there  was  a  devise  to  two  trustees  and  their  heirs,  to  receive 
tfie  rents  until  B.  should  attaiu  twenty-one,  and  if  B.  should 
attain  diat  age  or  have  issue,  then  to  B.  and  the  heirs 
of  his  body  ;  but  if  B.  should  happen  to  die  before  twenty- 
one,  and  without  issue,  remainder  over;  and  B.  attained 
his  age  of  twenty-one,  and  died  without  issue: — Lord 
Hardwicke,  considering  the  word  and  as  used  for  or,  and 
the  condition  as  diqunctive»  instead  of  copulative ;  decreed, 
that  the  remainder  over  should  take  elBFect  upon  the  apparent 

(a)  f  Show.  398.   S.  C.  nomine  Edwards  t.  Hammandf  5  Let.  ISS* 
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kteot  of  the  testator,  that  U,  that  it  should  take  place  either  in       mn. 
default  of  jB.'s  attaining  twenty-^oe,  or  on  his  d^iog  withoat     ^^irTwt 
issue.   Suppose,  in  that  part  of  the  will  which  devises  the  v. 

estate,  the  testator  had  givea  it  to  John  Richard  Mertditk 
Warier  for  life,  remainder  to  his  sons  and  daughters  in  strict 
settlement,  but  in  case  he  should  die  under  twenty^ooe,  then 
over ;  would  not  that  have  prevented  the  children  from  takings 
if  he  had  oot  arrived  at  that  age ;  and  how  does  the  present 
differ  in  effect  from  such  a  devise  i  In  MwafiM  v.  Ihgand, 
and  that  class  of  cases,  there  was  no  ulterior  provisions  as 
to  rents  and  profits,  but  here,  they  were  to  accumulate,  and 
be  paid  to  Henry  in  case  John  Richard  MtredUh  Warier 
died  under  the  age  <tf  twenty«one.  The  case  of  Bramfieldr. 
Crowder  (a),  is  also  applicable  to  the  present.  There,  the 
testator  devised  to  J.  for  life,  and  after  his  desith  to  B.  Cor 
life,  and  at  the  decease  of  ^.  and  B.,  or  the  survivor,- be 
gave  all  his  real  estate  to  C.  if  he  should  live  to  attain  twenty^ 
one ;  but  in  case  C.  should  die  before  that  age,  and  D.  should 
survive  him,  in  that  case  to  D.  if  he  should  live  to  attain 
twenty-one,  but  not  otherwise  ^  but  in  case  both  C.  and  D* 
should  die  before  either  of  them  attained  twenty-one,  then 
to  jB.  in  fee ;  and  it  was  held,  that  C.  took  a  vested  estate  in 
fee-eimple,  determinable  on  the  contingency  of  his  dying  under 
twenty-one.  There,  the  record  of  the  case  of  Edwards  v.  Ham* 
mond,  was  searched  for  and  produced,  by  thedenre  of  tbeCouil^ 
and  it  was  found  that  that  case  was  inaccurately  reported,  as- 
the  words  iuue  nude,  were  not  used  in  the  will,  as  stated  in  the 
report.  In  Doe  d.  Huni  v.  M^ore  (i),  tt  was  held,  that  s 
devise  in  fee  ''  to  A»  when  he  attains  twenty-one,  but  in  case 
he  dies  before  twenty-one,  then  over,''  was  an  immediate 
vested  interest,  liable  to  be  devested  on  his  dying  under  thai 
age-  Cases  have  been  cited,  to  shew  that  the  testator  did  not 
iatend  to  vest  the  kgal  estate  in  the  trustees,  but  in  the  de- 
visees ; — that,  however,  turns  on  the  general  proposition,  and 
cannot  be  resorted  to,  so  as  to  control  the  former  pari  of- 

(«)  1  MeWRep.  315.— —<fr)  14  East,  dOU 
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182t.       die  will,  and  ea  theiq^l  esUte  ^raa  thereby  te^ed  in  dienr, 
it  cannot  be  narrowed  or  cut  down  by  the  subsequent  parts. 


Wartcr 


iillTCHJM10V« 


o.  for  when  an  express  estate  is  given  in  the  first  instance,  no 

estate  can  arise  by  implication.  Aa  the  first  words  of  the 
will,  therefore,  admit  of  no  doubt,  and  as  the  other  points 
are  so  connected  with  die  main  question,  it  is  unneeeasary  to 
.comment  on  them ;  and  Lord  Kemfony  in  deliveiing  his.  ppi* 
nion  in  Denn  d.  Radclgfft  v.  BagJum  (a),  observed  in  sub- 
3tance,  that  unless  the  intent  be  manifest  on  tlie  face  of  a 
will,  however  bard  the.  case  may  be,  legal  piindplea  must 
apply ; — and  that  that  was  a  case  in  wkich  he  found  his  wisfaei 
in  opposition  to  what  he  was  bound  judicially  to  decide.  As 
|o  the  heir-boms,  it  is  quite  clear,  that  they  vested  in  die  first 
taker  of  the  estate  in  tail,  and  although  it  may  not  be  adjudged 
that  the  .trustees  wens  entitled  ta  an  absolute  estate  in  foe^ 
still,  they  took  a  sufficient  intetest  for  the  purposes  mention- 
ed in  the  will* 

.  In  reply,  it  was  contended,  that  the  two  sets  of  provisions 
in  the  will  were  indivisible,  and  mnst  be  taken  together.  The 
eases  which  have,  been  relied  on  for  Henry  Warter,  are  in- 
^IlpJicable  to  the  present,  as  they  only  relate  to  the  different 
pr/i>Yisions  of  this  will,  when  conatnicd  singly  and  separately^. 
The  trustees  merely  took  a  chattel  intenest,  subject  to  the 
^apuities  and. the  sums  chained  on  the  estate  by  the  tea* 
tator.    It  is  immaterial  whether  John  Richard  Meftdith 
Warter'B  dying  under  twentynine,  was  a  condition  precedent 
or  subsequent,  as  he  took  a  vested  estate  immediately  on 
the  death  of  the  testator;    and  the  case  of  Mat^kld  v. 
Dugard,  is  equally  strong  to  shew  that  this  might  be  con^. 
sidered  either   as    a    ccndiiion    precedent   or  snbseqiient, 
Henry  Warier  is  not  placed  in  the  same  situation  by  the 
testator  as  John  Richard  Meredkh,  unless  the  latter  died 
without   issue ;    but  th^l  contmgency  only  refers  to  one/ 
of  the    provisions  in   the  will,  namely,  as  to    the  accu« 
mulation  of  the  rent  during  his  minority.    The  provision 

(a)  6  Term  Rep.  516.    * 
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Ibr  the  support  of  Henry  Warier  during  bb  inftncy^  was        lasi.  I 

only  on  tbe  supposition  that  he  was  to  succeed  to  the  estate 


oa  the  death  of  hu  brother  under  twenty-one,  and  without  .  «. 
issue.  But  as  John  Richard  Meredith  Warier  had  issue,  a 
daughter,  die  estate  was  vested  in  her,  as  well  as  the  rents 
that  accnmubted  during  his  life^time.  Bromfield  v.  Crowder 
and  Dae,  d.  Huni  y.  Moore,  were  decided  oh  the  particukr 
provisions  contained  in  the  wills  therein  set  out.  As  there- 
fore, the  whole  of  this  will  must  be  taken  together,  the  Court 
can  only  effectuate  the  intention  of  the  testator,  by  giving  to 
Margareita  Elizabeth  Merediih  Warier  a  legal  estate  as 
tenant  in  tail  nude. 

Cur.  adv.  vuU. 

The  following  certificate  was  afterwards  sent  to  the  Vice- 
Qiancdiior: 

Thb  case  has  been  argued  before  us  by  counsel ;  we  have 
considered  it,  and  are  of  opinion. 

First,  That  npon  the  death  of  die  said  John  Skhard 
Merediih  Warier,  under  the  age  of  twenty-one  years,  Mar^ 
gareiia  Elizabeth  Merediih  Warier,  his  only  child,  became 
and  is  now  entitled  to  the  devised  estates  and  premises,  as 
tenant  in  tail  male  of  die  legal  estate ;  and  that  she  was 
entitled  to  the  possession  of  the  said  premises  immediately  on 
the  death  of  her  fatter,  subject,  however,  to  the  annuities, 
debts,  and  legacies,  charged  by  the  will  of  the  said  Thomas 
Meredith. 

Secondly,  That  the  articles  directed  to  pass  as  heir-looms, 
bdng  personalty,  vested  absolutely  in  the  said  Margareita 
EKiobeih  Merediih  Warier,  on  the  death  of  her  father,  and 
that  she  was  then  entitled  to  the  possession  thereof;  and 

Thirdly,  that  the  personal  representative  of  the  said  John 
Richard  Merediih  Warier  is  entitled  to  the  savings  of  the 
rents  and  profits  of  the  estates^  accrued  m  the  life-time  of  the 
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IMI.       ^^  ^^^  Richard  MiredUh  Warier,  aolgeot,  however,  to 
"^^^        the  faid  ddi>t8  aod  legacies. 

^^*7«  R.  DALLAS. 

HvTCKrmoii.  J.  X.  Pa»K. 

J.  BUBBOUOH* 

J.  Richardson. 


Thnndty,  WesTLET  r.  JoNKS. 

JannarysS. 

Where  the  dcs  Mb.    Serjt.    Bosanquet    on    the    last    day    of    the    fa»C 
■erted  wUh'a   I'erm,  having  obtained  a  rule  nisi,  that  the  serrice  of  the 
copy  of  a         ^Qpy  ^f  iii^  ^fii  of  fi^^pjqf  iQ  this  cauie,  and  the  subsequent 
quarter  of  an    proceedings  thereon,  might  be  set  aside  with  costs,  oa  aa 
wards,  de^'       affidavit,  which  stated  that  the  defendant  was  nerved  with  a 
SbTori^miT*  copy  of  the  writ,  at  the  suit  of  the  pkiotiff,  op  the  11th  of 
vbtch  was  re-   November  last,  and  that  at  the  time  of  the  senrice,  he  re- 
officer,  the      i|iMred  the  officer  to  shew  him  the  original,  which  the  latter 
ttlTMi^icfrnd  decihied  to  do ;  that  there  was  no  one  present  at  the  time 
'''''*^?°^       of  service,  but  that  the    defendant  having  gone  with  the 
officer  about  two  hundred  yards,  met  a  person  by  the  name 
of  AuUin,  and  informed  him  that  he  had  requested  the 
officer  to  shew  him  the  original  process,  and  demanded  it 
in  the  presence  of  AmHn,  when  it  was  again  refused  :-^ 

Mr*  Seijt.  Hullock  now  shewed  cause,  on  an  affidavit  of 
the  officer^  who  served  the  process,  who  stated  that  he 
saw  the  defendant  on  the  day  in  question,  on  horseback^  at 
the  door  of  his  house,  and  having  informed  him  that  he  had 
something  for  him,  gave  him  a  copy  of  the  writ,  which  he 
received,  and  having  been  informed  by  the  officer  that  it 
was  a  copy  of  a  writ  at  the  suit  of  the  plaintiff,  he  put  it  m 
his  pocket,  and  made  no  request  to  see  the  original.  That  he 
then  rode  off,  and  in  about  a  quarter  of  an  hour  afterwards. 


Somu. 


IN  THS  FiRtt  AND  SBCOKD  TSAB8  OF  GBO.  !▼•  163 

for  die  firM  tine,  reqsesled  to  see  Ike  original  pibcetft.  1831. 
The  kamed  Seqeant  directed,  that  tbe  defcndaiit  akould  ^"^^^ 
have  demanded  to  see  the  original  prooeas  at  the  time  tbe 
copy  was  served,  and  diat  as  be  ilid  not  require  it  till  fifteen 
intBtttes  afterwards,  it  was  too  late;  that  the  officer  waa  not 
bound  to  shew  him  the  or^nal,  as  he  was  only  obliged  to 
serve  him  with  a  copy ;  if  it  were  not  so,  it  wonld  be  neces- 
sary to  state  in  the  affidavit  required  by  12  Geo.  1.  c.  89*  that 
he  shewed  him  the  original.  He  relied  on  the  case  of 
Worley  ▼.  Glover  (a),  where  the  Court,  in  adverting  to  the 
mode  of  serving  process  under  that  statute,  held,  that  it  was 
not  necessary  to  shew  the  party  the  original  writ,  as  on  the 
service  of  rules ;  as  that  act  only  required  him  to  be  served 
with  a  copy.  At  all  events,  as  the  defendant  was  served  on 
die  11th  November  last,  he  sheuld  have  applied  earlier  than 
the  £8th,  being  the  last  day  of  Michaelmas  Term,  as  he 
tberriby  pieprenied  tbe  phintiff  from  obtaining  a  plea  of  this 
Term. 

Mr.  Serit.  Bosanqu^  in  support  of  the  rule,  relied  on 
the  case  of  Edgar  ▼.  Farmer  (b),  where  it  was  held,  that 
the  service  of  process  was  bad,  where  the  defendant  de- 
manded a  sight  of  the  original,  and  was  refused. 

Lord  Chief  Justice  Dallas. — On  serving  the  copy  of  a 
capioMy  it  i^  not  necessary,  though  usual,  to  shew  the  original, 
unless  demanded.  Here,  the  defendant  required  to  seethe 
original  a  quarter  of  an  hour  after  the  copy  was  served,  and 
his  demand  being  made  at  that  time,  must  be  considered  as 
part  of  the  same  transaction,  and  relating  back  to  the  time  of 
the  service. 

Mr.  Justice. BuRROVGH J— The  affidavit  of  service   is 
framed  on  the  words  of  the  staiiite  12  Geo.  11  c.  29*  which 
*only  requires  the  party  to  be  served  with  a  copy.    But  under 
(«)  1  Stia.  87r.  {b)  Cti.  temp.  Hardw.  138. 
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1931.  Ae  ciftomstaDces  of  tfik  cue,  as  the  ddendaiit  demanded 
""^^  to  see  the  original,  the  officer  should  have  shewn  it  him. 
*"'"     With  respect  to  this  application  having  been  made  too  late, 

^^""^  the  defendant  was  not  bound  to  applji  onbl  the  plaintiff  had 
taken  another  step  in  the  cause. 

Mr.  Justice  Pabk  and  Mr.  Justice  IIichardson  con- 
curringi 

Rule  absolute  (a). 

(«)  Set  1  Tidd,  7tii  edit.  190. 


Friday,  Brown  V.  Knill. 

Jannafy  S6. 

lo  covenant     This  was  an  action  of  covenant  on  a  lease  for  not  repairing 
i^gT-if^tbe''  premises  demised  by  the  plaintiff  to  the  defendant,  for  the 

coyenanttore-  iemi  of  seven  years.    The  declaration  stated  the  covenant 

pur  contaios 

an  exception    in  the  indenture  to  be,  *'  that  the  defendant  should  and  would, 

by  fire^'Mt  i/*  at  his  costs  and  chaif;es,  well  and  sufficiently  repair,  uphold, 

^f^nj^to^Me  *°^  ^^^  ^^^  demised  premises  in  all  needful  and  necessary 

it  in  the  deda-  repairs,  as  often  as  occasion  should  require,  and  at  the  ex- 

neraTcovenMit  piration  of  the  term,  leave  and  yield  up  the  same  to  the 

Si?Se  «wpl  P'«»»*Jff*  •»>«  executors,  &c.  being  in  every  respect  well  and 

Hon ;  and  tlie  sufficiently  repaired,  together  wilh  all  erections  and  improvo- 

allow  the  plain-  ments,  as  should  at  any  time  be  erected  and  made  thereon 

Sf  pay'^t^^of  *'"""8  the  term.**    Breach,  for  non-repair.    The  defendant 

tbecotuofthe  pleaded  (irUer  alia)  non  est  factum^ 

leave*  him  to         At  the  trial  of  the  cause,  before  Lord  Chief  Justice 

biin'^S'*^  ^""^^  *'  (^^^^^  »t  *e  Sittings  after  the  last  Term, 

freth  acUon.     on  the  production  of  the  counterpart  of  the  indenture,  it  was 

proved  to  have  been  executed  by  the  defendant,  and  it  ap« 

peered  that  it  contained  the  above  covenant  to  r^air  as 

often  as  occasion  should  require  {casualties  by  fire  excepted), 

when  it  was  objected  for  the  defendant,  that  this  was  a  fatal 
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variance,  and  fdl  expressly  wilbin  the  case  of  Ten^ty  ▼.  1821* 
Bumand{a)  where  Lord  EUmAorough  held  a  ainiilar  ob-  ^^, 
jection  to  be  weU  fbanded ;-— and  his  Lordship  considering  v. 

that  case  undistiiiguiahable  from  the  present,  accordingly 
directed  a  nonsuit. 

Mr.  Seijt.  Faughan  now  moTed  for  a  rule  m»,  that  this 
nonsuit  might  be  set  aside  and  a  new  trial  granted.    He 
observed,  that  Tenqutf^  v.  Burnamd  was  a  mere  Nisi  Pritis 
decision,  and  could  not  be  supported ;  that  the  exception  in 
this  case  was  a  mere  qualification,  and  did  not  amount  to  a  . 
condition  precedent,  and  thevefore  need  not  have  been  set 
forth  in  the  declaration.    In  the  subsequent  case  of  Gordon 
V.  Gordon  (b)  it  was  held,  that  in  covenant,  it  was  no  objec- 
tion under  the  plea  of  nan  est  factum,  that  the  deed  con- 
tained material  qualifications  of  the  covenants  set  out,  which 
qualifications  were  not  noticed  in  the  declaration.    That  prin- 
ciple is  applicable  to  the  present  case.  Besides,  the  defendant 
might  either  have  pleaded  or  given  in  evidence  as  a  defence, 
that  the  premises  were  out  of  repair  from  a  casualty  by  fire. 
Unless,  therefore,  the  exception  amounted  to  a  condition 
precedent,  it  was  not  necessary  for  the  plaintiff  to  set  out 
more  in  his  declaration  than  the  express  cause  of  action. 
In  Elliott  V.  Blake  (c)  the  defendant  covenanted  to  deliver 
a  certaia  quantity  of  saltpetre  before  such  a  day ;  on  oyer 
it  appeared,  that  the  deed  contained  a  proviso,  that  if  any 
mischance  happened  by  fire  or  water  to  disable  him,  that  he 
dioukl  be  excused ;  and  he  pleaded  that  he  was  disabled  by 
accident  of  fire.     On  objection,  that  there  was  a  variance 
between  the  deed  on  which  the  plaintiflf  declared,  and  that 
produced,  the  Court  held,  that  he  need  not  dechre  on  mor? 
of  the  deed  than  the  covenant,  and  that  it  was  on  the  defend- 
mit*s  part  to  shew  the  proviso,  which  went  by  way  of  defea- 
sance of  the  covenant.  So,  here,  this  was  merely  an  exception 

(«)  4  Camp.  JO.— (M  1  Stark.  Ni.  Pri.  Rep.  t94. CO  ^  I^^*  W. 
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1890.  or  prowo.  No  di«^nctioii  cm  be  dmwn  behvecB  cofenant 
^^^  and  assatnprit.  If  an  actbn  of  the  latter  deacriptioo  be 
brought  against  a  carrier  for  the  lots  of  goods,  and  he  has 
qualified  his  contract  by  giving  the  usoal  notice  to  limit  his 
responsibility  to  a  certain  sum,  it  is  not  necemary  to  set  fortfi 
that  qualification  in  the  declaration.  In  Comytis^  Digest  (a) 
it  b  laid  down,  that  where  any  estate  or  interest  passes  or 
irests  immediately,  and  is  to  be  defeated  by  a  condition  sul^ 
sequent,  or  matter  ex  pott  factOf  be  it  in  the  aflirmative  or 
negative,  or  to  be  performed  by  the  pIsantiflF,  or  the  defend* 
ant,  or  any  other  ; — performance  of  that  nuUter  need  not  be 
averred ;— as,  if  a  grant  be  of  an  aimuity  to  A*  till  he  be 
advanced  to  a  benefice ;  A.  in  answer  need  not  say  that  he 
is  not  yet  advanced.  On  these  authorities,  therefore,  the 
plaintiff  was  not  bound  to  set  forth  the  exception  against 
fire  in  his  declaration. 

But  the  Court  were  clearly  of  opmion  that  this  excep- 
tion formed  part  of  the  covenant' to  repah-,  which  the  plain- 
tiff had  set  out  in  his  declaration  as  an  absolute  covenant  to 
repair  generally,  whereas,  it  was  qualified  by  the  exceptiun 
which  ought  to  have  been  expressly  shewn.  And  they  ob- 
served, that  if  there  be  an  exception  in  a  contract,  it  must  be 
set  out,  tliat  here,  the  exception  as  to  casualties  by  fir^ 
rendered  the  covenant  to  repair  conditional,  which  on  the 
face  of  the  declaration  appeared  to  be  absolute* 

Rule  refused  (6). 

Mr.  Seijt.  Faughan  then  moved  that  the  plaintiff  might 
have  leave  to  amend  the  record  on  payment  of  the  costs  of 
the  trial,  on  the  authority  of  Halhead  v.  Abrahams  (c) 
where,  after  a  nonsuit  for  a  variance  in  an  undefended  action 
on  a  replevin  bond,  the  record  was  permitted  to  be  amended 
and  a  new  trial  had. 

But   the   Court   held,    that    that  application    was    the 

(o)  Tit.  Pleader,  C.  57 ^6)  See  UorrfaU  r.  Talari  ante,  tot.  I. 

page  89.-  (c)  3  Taunt.  81. 
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ground  of  a  separale  raotioo,  and  thai  under  the  present  16AL 
cimunetances,  they  would  not  allow  the  plaintiff  to  amend,  ^""^ 
9B  he  might  ha?e  done  ao  before  trial.  He  Was  thereby  _  v. 
guilty  of  laches,  and  he  must  now  reaon  to  hia  jremedy  of 
bringing  a  fresh  action  against  the  defendant 
The  learned  Seijeaflt  thetefore  took  nothing  by  his  aMitioii. 


&M11JL. 


Rawtubb  v.  King  and  Another.  Friilaj, 

This  was  an  action  of  a$$UMmii  for  goods  sold  and  deli-  If  «n  mtien 

.        .  *.      .  Inditoenco 

fered,  and  brought  against  the  defendants    as  executors.  Im  ike  cme. 

At  the  tiialy  all  matters  in  difference  in  the  auue,  were  by  |b^|^^|^ 

consent,  to  be  referred  to  an  arbitrator,  and  die  order  of  ^^A«<»- 
•  .        .  ate  by  «i«t^<r 

reference  stated  generally  that  ^'all  matters  in  difference"  dnwanpUie 

between  the  parties  were  to  be  lyiened.  ^ee  i^eoen^ 

at  to  all  mat* 

ten  in  difier* 

Mr.  Serjt.  Taddy  having  in  the  last  Term  obtained  a  rule  enee  between 

atti«  that  the  order  might  be  amended,  by  inserting  the  canDotbT' 

words  '*  in  this  cause"  aAer  those  of  ''  all  matters  in  differ-  JJ^^Jj^'*'' 

ence,**  awst  go  dowa 

toanodaer 

Mr.  Segt  Hulloek  now  shewed  cavse,  and  Mr.  Serji; 
TtuUjf  in  support  of  the  rule^  submitted  that  it  was  a  mere 
miitako  of  the  AssociatOi  and  consequently,  that  there  could 
be  no  leg»l  olfaction  to  the  amendment. 

But  the  Court  said,  that  they  could  not  intetfere ;  that  the 
order  of  reference  must  be  considered  as  a  mere  nullity, 
and  that  the  effect  would  be,  that  the  parties  must  go  down 
to  another  trial. 

Rule,  dischaiged. 
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1821. 

Satorday, 
Janoaiy  S7.  WaRMSLBT  V.  RoBERT  MacRY  (a). 

Toan  action     rp^^^  ^^  ^^  ^^^^^  ^^  ammpmt  bfought  by  the  pkimiff 


of« 

fSdMt,*^!  a^  ••  drawer,  againat  the  defendant  as  acceptor  of  a  bill  of  ei- 
ceptorofabiU  change  for  45/«  lit.  9d.  The  declaration  contained  a  count 
for  4^.  h?^  on  the  bin,  counts  for  goods  sold  and  delivered,  and  the  cooi* 
£lSSg*!jiu^c  ^^^  "***°^  counts.  Plea,  after  setting  out  12  Oeo.  1. 1. 29- 
*^^ -?^  ^'  ^  «"d  5  Geo.  2.  c.  27.  as  to  tlie  regulations  m  the  execution  of 

€.  Iz4*  that 

the  plaintiff  process,  and  that  the  same  were  made  perpetual  by 
lf\apUuadrtl  ^^  Geo.  2.  c.  S.  sUted,  that  an  act  of  parliament  was  after- 
^'^st^hiid  b  ^^'■^'  passed  in  the  5 1  Geo.  3.  by  which  it  was  enacted,  *'  that 
the  name  of  no  person  should  be  held  to  special  bail  npon  any  process 
Joseph,  for  451.  .      ,  ^     ^  ^       .     v  .  r        •      ^i.     u 

on  an  affidavit  issuing  out  of  any  Court  where  tlie  cause  of  action  shoola 

^y  thep^in-  ^^^^  l^^^®  originally  amounted  to  15/.  or  upwards,  &c«  and 

tiff's  clerk,  un-  that  in  all  cases  where  the  cause  of  action  should  not  amount 
der  \f  hich  the  ,  ,.         t  .•«.,, ,  ... 

defendant  was  to  that  sum,  and  the  puuntiff  should  proceed  by  the  way  of 

iSi^Arardt  al-  P^o<!^<  against  the  person,  he  should  not  arrest  the  body  of 

lowed  to  so  at  the  defendant,  but  serve  him  personally,  widiin  the  jurisdictioo 

theriff.   That  of  the  Court,  with  a  copy  of  the  process  and  prooeedhigs  tbere- 

afterwardsal-  npon,  in  Such  manner  as  was  directed  by  the  12  Geo.  1.  in 

^^^^*  ^yj^-  cases  where  the  cause  of  action  shall  not  amotmt  to  10^ 
serang  tne 

Mme  of  Robert  or  upwards,  8cc.  and  that  where  the  cause  of  action  in  any 

(the  real  name    ^  •       . ,  , . ,  .  i       . 

of  the  defend-    Court  should  not  amount  to  15/.  no  special  writ,  nor  any 

of  *jftM^***      process  specially  therein   expressing  the  cause  of  action, 

vnder  which  should  be  sued  forth,  or  issued  from  any  Court,  in  order  to 
he  was  again  i  .  •    ^  . 

arrested,  with-  compel  any  person  to  appear  thereon  m  such  Court,  and 

affidalrU^o?^     that  all  proceedings  and  judgments  that  should  be  had  on  any 

debt,  M  re-  such  writ  or  process,  should  be  void  and  of  no  effect" 
qnired  by  that  "^  '  .       •     .  ^  »^     . 

atatnte:-.        The  defendant  then  averred,  that  by  the  law  of  Enghiod  as 

special  demur-  1^  now  stands,  since  the  passii^  of  the  said  several  statutes^ 

noVgo  to  the     "^  pe«on  ought  to  be  arrested  or  held  to  special  bail,  on  any 

merits  of  the 

action,  and  as  (a)  See  ante,  page  5«. 

the  defendant 

Hiifl^ht  cither 

have  pleaded  in  abatement,  or  moved  to  «et  aside  the  proceedings  for  irregularity. 
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procesft  imiii^  out  of  the  superior  Courts,  unless  the  ouise        1881. 
of  action  agsinst  such  person  is  of  such  amount  as  is  spe-    ^^luiiLaT 
cified  by  the  lasl-mentioned  act,  in  the  cases  therein  b  that  «. 

behalf  mentioned,  and  an  affidavit  shall  have  been  first  made 
and  filed  of  the  cause  of  action  against  such  person,  in  pur- 
suance of  the  several  statutes  in  that  case  made  and  pro- 
vided ;  nor  oiq^ht  any  special  vrrit  or  process^  specially  ex* 
preasing  the  cause  of  action,  to  be  sued  forth,  or  issued  fr^u 
any  Court,  in  order  to  compel  any  person  to  appear  thereon 
in  such  Court,  without  such  an  affidavit  being  first  made  and 
fikxi«  The  plea  then  stated,  that  nevertheless,  after  the 
making  of  the  said  several  acts,  to  wit,  on  the  27th  Oc" 
iober,  18£0,  the  plaintiff  commenced  a  certain  action  by 
BMans,  orund«r  colour  of  a  certain  writ  of  eopjo^  oil  respon- 
dendum,  issued  out  of  this  Court  at  the  suit  of  the  plaintiff, 
d'uiected  to  the  Sheriff  of  Middksex,  whereby  he  was  com- 
manded to  tBkeJo8£pa  Macey  and  Job\Doe,  and  them 
safely  keep,  so  that  he  m^t  have  their  bodies  before  his  Ma- 
jesty's Justices  at  WetiminMter,  on  the  morrow  of  All  Soub,  to 
answer  die  plaintiff  in  a  plea,  wherefore  with  force  and  arms 
die  close  of  the  plaintiff  they  broke,  and  other  wrongs  to  him 
did,  to  the  great  damage  of  the  plaintiff;  and  also  that  the 
said  Juteph  Maeey  might  answer  the  phiintiff  in  a  certain 
plea  of  trespass  on  the  case  upon  promises,  to  the  damage  of 
the  plaintiff,  of  90/.  which  writ  was  marked  or  indorsed  for 
hail  for  45/.  and  upwards,  by  virtue  of  a  certain  affidavit  of 
debt  theretofore  made  and'  sworn  by  one  Jamn  Howe,  as 
the  agent  or  clerk  of  the  plaintiff  in  that  behalf,  and  which 
writ  was  afterwards  delivered  to  the  sheriff  to  be  executed 
in  due  form  of  law ;  and  by  virtue  of  which,  the  defendant 
was  on  the  26tb  Oaaber,  1820,  arrested  by  the  said  riieriff 
at  the  suit  of  the  plaintiff.  The  defendant  then  averrec),  that 
the  arrest  being  illegal  and  void,  the  sheriff,  to  save  himself 
from  the  consequences  of  the  illegality  thereof,  afterwards 
released  the  defendant  from  the  arrest,  and  allowed  him  to 
go  at  large  whithersoever  he  would ;  that  ou  the  3 1st  OctO" 
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1821.        i^f    1820,   the   plaintiff  obtained  from   tha  aiitriff  the 
writ  nnder  which  the  defendant  was  arrested,   and  wrong- 


«.  fully    and     unlawfully    changed    and    altered    the    same 

^^*^'  from  being  such  writ  against  the  said  Jmeph  Maeey,  and 
made  and  converted  it  into  a  writ  of  a  similar  nature  and 
effect,  against  the  defendant  Robert  Maeejf,  and  issued  the 
same  as  a  good  and  lawfiil  writ  against  him,  and  as  being 
lawfully  marked  or  indorsed  for  bail  fbr  the  said  sum  of  45L 
and  upwards,  and  without  any  such  affidavit  being  first  made 
and  filed^  as  is  by  law  required  for  that  purpose ;  the  same 
being  in  fhiud  of  his  Majesty's  revenue  in  that  behalf,  and 
contrary  to  the  form  and  effect  of  the  51  Geo.  3.  and  the 
several  other  acts  above  mentioned*  T^t  the  said  writ  so 
changed,  altered,  converted,  and  bsued  as  last  aforesaid, 
was  delivered  by  the  plaintiff  to  the  said  sheriff,  to  be  exe- 
cuted as  a  good  and  lawful  writ,  at  the  suit  of  the  plaintiff 
against  the  defendant,  and  that  the  sheriff  again  arrested  the 
defendant,  by  virtue  or  under  colour  thereof,  and  kept  and 
detained  him  in  prison  for  twenty-four  hours  then  next  fbU 
lowing,  and  until  the  defendant,  to  procure  his  release  and 
discharge  from  such  last-mentioned  imprisonment,  on  the 
1st  November,  1820,  was  obliged  to,  and  did  procure  two 
persons  to  become  bail  to  the  sheriff  for  his  appearance  be- 
fore the  Justices  of  the  Bench  at  Westmimier,  at  the  re- 
turn of  the  said  writ,  so  altered,  converted,  and  indorsed  as 
aforesaid,  to  answer  the  plaintiff  m  the  plea  in  the  said  writ 
mentioned,  according  to  the  supposed  exigency  thereof;  the 
same  several  premises  being  to  the  manifest  wrong  and  iigury 
of  the  defendant,  and  contrary  to  the  form  and  efiect  of  the 
51  Geo.  3.  and  the  several  acts  of  parliament  above  men* 
tioned.  Wherefore  die  defendant  said,  that  the  sud  writ  so 
issued  and  altered,  converted  and  re-issued  as  aforesaid, 
and  the  second  arrest  of  the  defendant,  as  well  as  the 
declaration  of  the  plaintiff  hi  this  behalf,  and  all  other  pro- 
ceedings of  the  plaintiff  in  this  suit,  are  absolutely  bad,  and 
void  in  law ;  and  this,  &c.  wherefore,  &c» 


Macbt. 
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To  tbb  plea,  die  plaintiff  demurred  specially,  and  as*-  1821. 
B^ed  for  cm^s,  that  the  piea  was  no  answer  to  the  w"^^ 
pbBitiff*s  declaration,  or  to  the  several  causes  of  action 
therein  mentioned  «nd  complained  of|  or  any  or  either 
of  them,  and  that  the  defendant  had  not  in  the  said 
plea,  traversed  or  denied  the  making  and  breach  of  the 
several  promises  and  undertakings  in  the  declaration  men- 
tioned, in  manner  and  form  as  therein  is  alleged  and  com«- 
plained  of,  or  any  or  either  of  them,  or  set  forth  or  allied 
any  matter  in  avoidance  or  satisfaction  of  such  causes  of 
action^  or  either  of  them,  and  that  the  facts  stated  in  the 
plea,  could  not  by  law,  or  the  rules  of  pleading,  be  properly 
made  the  subject  of  a  plea,  or  be  pleaded  to  the  said  action, 
or  in  bar  thereof,  but  amount  only  to  matter  of  supposed 
irregulwity,  and  not  to  matter  in  bar,  or  answer  to  the  de^ 
claratson,  or  the  causes  of  action  therein  mentioned,  and  that 
it  was  not  in  or  by  the  said  plea  alleged  against  whom  the 
writ  therein  mentioned,  was  in  fact  originaliy  issued,  or 
intended  to  be  issued,  or  that  the  same  had  been  or  was 
issued  against  any  other  person  than  the  defendant,  or  wal ' 
not  in  fact  originally  issued  and  intended  to  be  issued  against 
the  defendant,  or  that  the  christian  name  of  Jouph,  as  ori- 
ginally inserted  in  the  writ,  was  not  a  mere  error  or  mistake 
in  the  christian  name  of  the  defendant,  against  whom  the 
writ  had  been,  and  was  in  fact  issued ;  and  that  it  was  not  in 
or  by  the  plea  alleged,  that  the  defendant  was  not  in  Court, 
or  had  not  put  in  bail,  and  appeared  therein,  at  the  suit  of  the 
plaintiff  in  this  action,  at  the  time  of  his  declaring  therein 
against  the  defendant,  or  that  the  plaintiff  was  not  then  com* 
petent  to  declare  against  him  in  the  said  action,  and  that  the 
plea  was  in  various  other  respects  uncertain,  insuflScient,  and 
mformaL    The  defendant  joined  in  demurrer. 

The  cause  now  came  on  for  argument,  when 
Mr.  Serjt.  Lawet,  in  support  of  the   demurrer,  submit-^ 
ted,  that   the  facts  as  pleaded,  were  no  answer  whatever 
to  the  debt  or  causes  of  action  mentioned   in  the  decla- 
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niioD,  but  if  true,  were  mere  matter  of  irregnlarity  in  the 
procet8|  and  should  ha?e  been  taken  advantage  of  by  mo- 
tion to  set  aside  the ,  proceedings  for  irregnlarity,  and  not  by 
plea  in  bar  to  die  action,  as  it  neither  denied  or  avoided  the 
contract  as  stated  in  the  declaration,  or  shewed  that  the 
debt  due  from  the  defendant  to  the  plabtiflF,  had  been  satis- 
fied. If  the  writ  were  bad  m  the  first  iostance,  it  might 
have  been  taken  advantage  of  by  a  plea  m  abatement.  Be- 
rides,  no  material  issue  can  be  taken  on  this  plea,  which 
does  not  go  to  the  merits,  and  if  it  conld  be  sustained,  it 
might  be  pleaded  in  bar  to  a  fiiture  action. 


Mr.  Serjt.  Pell,  contri,  was  stopped  by  the  Court, 
Who  observed,  that  the  plea  could  not  be  sustained,  as  it 
merely  tended  to  shew,  that  the  defendant  had  been  irre- 
gularly brought  into  Court.  That  it  did  not  go  to  die 
merited  nor  could  it  deprive  the  plaintiff  of  any  legal  remedy 
he  might  have  against  the  defendant,  who  mq;ht  ather  have 
pleaded  in  abatement,  or  moved  to  set  aside  the  proceediiigs 
for  irregularis. 

Judgment  for  the  plaintiff  (a). 

(a)  See  fioS  v.  Smwn^  1  Barn.  &  Aid.  390. 


Satarday, 
Janoary  tr. 

An  auignee  of 
a  banknipt, 
bavfaif  releu- 
ed  hit  claim  at 
a  creditor  on 
tlie  bankrupt's 
iestate,  is  a 
competent 
mcitness  to  sup- 
port the  peti- 
tioning credi- 
tor's debt,  as 
he  merely 
stands  in  the 
situation  of 
trustee  to  such 
esute. 


ToMtiNSON  and  Anodier  v.  Wilkes,  Em|.  (4I> 

This  was  an  action  on  the  case  brought  against  die  de« 
feodant  as  late  sheriff  of  the  county  of  JSiser,  for  not  levy- 
ing and  selling  under  a  writ  of  Jieri  faciat,  issued  at  the 
suit  of  the  plaintiffs,  on  die  Sd  Afoy,  1819>  against  the 
effects  of  one  James  Shynn,  and  for  making  an  alleged  fiJse 
return  to  such  writ. 

At  the  trial  of  the  cause,  before  Mr.  Baron  Wood,  at  the 
last  Assizes  at  Chelmsford,  the  defence  rested  on  an  act 

(a)  See  T^mlituon  ▼.  Skyim,  ante,  vol.  ir.  page  S05. 
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of  baakruplcy  having  been  committed  by  S^fttn  before  the        1881* 
aheriflF  entered  under  the  writ.     The  trading  and  act  of   ToM^iTio* 
bankruptcy  were  admitted.    In  order  to  prove  the  petitioning  •• 

craditor's  debt,  his  ion,  who  vras  ako  a  creditor  of  Shynn,  "*^ 
and  bad  proved  his  debt  under  the  commission,  was  called, 
when  his  testimony  was  objected  to  by  the  plaintiff's  coun- 
sel;—but  anydivid«idthatmq^lbeiecavedonthatdebt,or 
any  claim  he  might  have  individually  on  the  bankrupts 
esute,  was,  in  consequence  of  the  objection,  released  by 
the  witness  at  the  trial ;  and  the  learned  Judge  then  ruled 
that  his  evidence  might  be  received.  However,^  as  it  ap- 
peared that  he  was  an  assignee  under  the  commission,  as  well 
tt  a  creditor,  it  was  also  objected  that  he  had  still  an  interest 
by  reason  of  his  responsibility  in  that  character,  to  the  Com- 
missioDers  named  in  the  commission,  as  well  as  to  die  ere- 
ditors  who  had  or  might  prove  debts  under  it.  The  Jury 
fimnd  a  verdict  for  the  defendant  but  the  point  as  to 
whether  the  testimony  of  this  witness  was,  under  the  cir* 
cumstances,  admissible  or  not,  was  reserved  for  the*  opinion 
of  the  Court. 

Mr.  Seijt.  Toddy  having  in  the  last  Term  obtained  a  rule 
fdsif  that  this  verdict  might  be  set  aside,  and  a  new  trial 
gomted,  on  the  ground,  that  the  witness  was  interested 
in  the  event  of  the  suit,  as  the  sheriff  was  indemnified 
by  the  assignees^  of  whom  he  was  one,  and  he  contended, 
that  although  the  witness  had  given  a  release  of  his  in- 
dividuid  oknms  on  the  bankrupt's  estate,  still,  he  could 
not  be  called  to  support  his  own  credit  on  the  com« 
mission  under  which  he  acted.  A  tenant  in  possession 
on  whom  an  ejectment  has  been  served,  is  not  a  competent 
vritneas  in  an  action  ot  ejectment  in  support  of  the  title  of 
the  defendant  under  whom  he  holds,  Boume  v.  Turner  (a). 
Doe,  d.  Foster  v.  fViUiam{b).  Here,  the  assignee  has  an 
interest,  as  he  is  responsible  to  the  CommissionerS|  and  die 
(«}  1 8tr.  63S.«— — (6)  Cowp.  681. 
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jsai*       sheriff  k  not  only  indemDified  by  him,  but  defemb  tb^ 
T0MLIN8OJ1    P*^«c«^^  »<^Hoo  tinder  such  indemni^* 


«• 


WiiMff  Mr^  Serjt.  Pc//  How  shewed  c/mao,  tod  submittdl,  tbat 

88  Shynn  bad  commiued  an  nct.qf  baakrupHgr  prmously 
to  the  issuing  the  writ  otferi  facUa  U  the  sniftof  the  phib^ 
tiffs,  tbeywete  not  entitled  to  tdbs  bis  proper^midef  it:  The 
witness  had  no  interest  whatev^  aa  an  asaigDee,  anal  having 
released  his  individual  claims  on  ^  badbrupt's  astade  as  m 
creditor,  he  stood  merely  in  die  situation  :of  trustee*  Ai 
assignee,  he  was  ooly  empowered  to  coUeet  the  debts  due 
to  the  bankrupt,  and  account  lo  the  Commissioners  far  the 
auma  received  by  bim  in  tbat  capacity.  If  the  Juf^^  had 
found  a  verdict  agninst  the  defendant,  it  could  not  be  used 
in  evidence  agaifist  the  witness,  nor  coidd  he  be  called  on  aa 
assignee  for  any  loss  the  defendant  might  sustain  aa  sheriffi 
On  these  grounds,  therefore,  he  waa  aeitber  directly,  ooii 
indirecdyi  interested  in  the  event  of  this.  suit. 

Mr.  Segt.  Taddy^  in  support  of  the  rule.    The  witness 

acted  as  assignee  under  the  commission.    The  release  of  his 

claims  on  the  bankrupt  did  not  render  him  competent,  as 

he  had  an  interest  as  trustee  for  all  the  creditors  who  might 

prove  under  the  commission,  and  by  the  assignment  he  was 

bound,  to  indomiify  the  Commissioners.    Id  jBu/Zer'a  Nw 

Frius(a),  it  is  sUted,  that  Lord  Holi  determined,  that  m  ver* 

*      diet  with  the  evidence  given,  in  an  action  brought  by  a 

carrier  for  goods  delivered  to  him  to  be  carried^  Aalt  be 

given  in  evidence  in  an  action  brought  by  the  owner  against 

the  carrier  for  the  same  goods,  for  it  is  strong  proof  against 

him  that  he  bad  the  plaintiff's  goods.    So,  here,  if  the  de* 

fendant  a$  sheriff,  had  refuaed  to  deliver  the  >  proceeds  of 

the  levy,  aqd  the  assignees  had  .brought  an  action  against 

him  for  retaining  the  aame^  the  verdict  in  this  case  might  be 


(a)  7tb  edit,  by  Bridgmao,  |uife  843. 
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gifen  in  f(?ideiice  agaiost  bim  b  sucb  action.  For  the  ihe-  im. 
riff  is  a  mere  stakeholder^  and  may  therefore  be  assimilated 
to  a  carrier.  Although,  tbereforoi  the  release  given  by  the 
vitoess  at  the  tria},  mv  operate  as  a  bar  to  any  right  be  ^'^ 
may  have  on  the  bankrupt's  estate  as  a  creditor,  still,  he  has 
a  trust  coupled  with  an  interest  as  an  assignee  under  the 
'5)n. 


liord  Oiief  Justice  Dai^las. — ^Tbe  rdease  given  at  the 
trial  only  operated  on  the  mterest  the  witness  had  as  a  cre« 
ditor  on  the  bankrupt's  estate.  He  still  stood  in  the  situ* 
atioQ  of  aasignee,  and  in  that  character  must  be  considered 
as  a  mere  trustee,  whose  trust  was  coupled  with  no  personal 
intereaC.  Whatever  actions  he  might  commence  or  defend, 
as  aasqpMe,  could  only  be  for  the  advantage  of  the  bankrupt's 
estate.  The  general  rule  is^  that  a  trustee  having  a  )rust  not 
coupled  with  an  interest,  is  a  competent  witness,  and  as  in 
this  case,  the  person  whose  testimony  was  admitted,  stood 
onlj  in  that  character,  I  think  the  verdict  cannot  be  di^ 
turbed. 

Mr.  Justice  Park. — ^The  competency  of  the  witness 
was  objected  to  in  the  first  instance,  as  he  was  interested  as 
a  creditor,  but  on  releasing  his  claims  to  the  bankrupt's 
estate,  the  learned  Judge  who  tried  the  cause,  held,  that  this 
release  rendered  his  testimony  admissible.  It  does  not  appear 
that  be  had  indemnified  the  sheriff,  but  in  all  probability 
the  solicitor  under  the  commission  has  done  so.  The  wit- 
ness, therefore,  merely  stood  in  tlie  character  of  trustee. 
Although  it  has  been  contended  that  he  has  a  trust  coupled 
with  an  interest  as  assignee  under  the  commission,  yet,  in 
Pktpps  V.  Pitcher  {a),  it  was  held,  tliat  an  executor, 
although  he  had  duties  to  perform  under  a  will,  but  taking 
no  beneficial  interest,  was  a  competent  witness. 

(«)  S  Marsh,  to.  S.  C.  aTsunnttO. 
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Mr.  Justice  fivRBOUGH. — The  case  cited  from  AiOer's 
Nisi  Prius  has  no  application  to  the  present,  as  the  witneas 
must  be  considered  as  a  bare  trusteoi  without  any  beneficiad 
interest^  and  if  he  had  sudi  interest  aa  a  creditor  under  the 
conunission,  he  released  it  at  the  trial.  This  case,  therefore, 
falls  withm  the  principle  laid  down  mGoodiitle,  d.Fowier 
Y.  Welfordib),  where  it  was  decided,  that  if  a  witness 
offers  to  surrender  or  release  his  interest,  but  the  other  party 
refuses  to  accept  the  release,  the  evidence  of  the  witness  may 
be  received. 


Mr.  Justice  Richardsok* — It  has  been  contended^  that 
this  witness  was  interested,  because,  if  the  assignees  had 
brought  an  action  against  the  sheriff  for  withholding  die 
fruits  of  the  levy,  the  present  verdict  might  be  given  in 
evidence  in  such  action ;  still,  however,  the  assignees  would 
merely  stand  in  die  situation  of  trustees,  and  it  is  quite  clear 
chat  the  latter  are  competent  witnesses,  unless  they  are  bene- 
ficially interested. 

Rule  dischai^ed. 

(a)  1  Dong.  1S9. 


Satardsy, 
January  27. 


Pbake,  jtittom,  V.  Carrikgton. 


HdSirSl?  '^"^*  ^**  *"  *^^^"  ®^  ^^^^  brought  to  recover  certain 
amter  of  a  peoaldes  from  the  defendant,  as  master  of  an  Easi  Indiaman, 
aaltiesnoJ^    ''^r  not  taking  a  licensed  pilot  on  board,  as  required  by  the 

SSirfAe'^'  ^^  ^«^'  ^-  ^vW-  »n^  w««  tri«d  »>«fo«  Lord  Chief  Justice 
S'?.*^?*  ^   -44*01/,  BtMaidHane,  at  the  last  Assizes  for  the  county  of 

the  declaradon 

iqiut  allege 

that  a  licensed  pilot  offered  the  master  to  take  char 

snch  oflfer  in  hisj 

general  words  or 

was  made* 


■  pu9\  oDcrea  me  master  to  take  cnarge  of  the  ▼etael,  or  made 
A  presence  or  hearinf ,  end  it  is  not  sufficient  merely  to  foUow  the 
of  Uie  ttatnte.  it  seems  also  necessary  to  state  when  such  offer 
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Kent.    The  declaration  stated,  by  way  of  indaeement,  that       1821. 

after  the  passing  of  that  act,  and  after  the  commission  of      J*^ 

the  several  offences  in  the  first  and  the  succeeding  counts  after  «. 

mentioned,  and  before  the  commencement  of  this  suit,  the  ^^"■"^^®** 

said  several  oflfences  relating  to  causes  in  which  pilots  under 

the  Lord  Warden  of  the  Cinque  Ports,  and  Constable  of 

Dover  Ca^k  were  and  are  concerned,  within  the  mtent  and 

meaning  of  the  said  act,  to  wit,  on,  &c.  at  Gravesend,  in 

the   County  of  Kent,  the    Lord   Warden    for    the   time 

bring,  (that  is  to  say),  the  Right  Honourable  R.  Banks,  Earl 

of  lAverpool,  being  such  Warden,  did  in  due  manner,  by 

virtue  of  the  said  act,    by  written  certificate,    certify  his 

license  and  authority  for  the  proceeding  by  the  plaintiff,  for 

the  recovery  in  this  suit,  of  the  several  penalties  thereinafter 

in  that  and  the  succeeding  counts  mentioned : 

Here  followed  several  counts,  alleging  different  of- 
fences, but  a  verdict  was  found  for  the  plaintiff  on  the 
last  only,  damages  20L  which  stated,  that  heretofore, 
and  after  the  passmg  of  the  said  act,  to  wit,  on,  &c. 
at  Gravesend  aforesaid,  the  defendant  being  the  master 
of  m  certain  ship  or  vessel  called  The  General  Mur- 
ray,  did  continue  a  certam  unlicensed  person,  to  wit,  one 
fVilliam  White,  that  is  to  say,  did  continue  him  in  the 
pilotage  of  the  said  ship  or  vessel,  to  wit,  from  Margate 
Roads  to  Gratesend,  after  a  pilot  licensed  to  act  within  the 
hfflits  in  which  the  said  ship  or  vessel  then  actually  was,  to 
wit,  one  Edmund  Gibbs,  had  offered  to  take  charge  of  the 
said  ship  or  vessel,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided ; — ^whereby,  and  by  force  of  the 
said  statute,  the  defendant  hath  forfeited  for  his  said  offence, 
the  further  sum  of  50/.  and  thereby,  and  by  force  of  the  said 
statute,  and  by  reason  of  the  aforesaid  licen^  and  authority 
of  the  said  Lord  Warden,  an  action  hath  accrued  to  the 
plaintiff,  to  demand  from  the  defendant,  the  said  sum  of 
money  so  forfeited  as  last  aforesaid,  residue  of  the  sum 
above  demanded. 

The  defendant  pleaded  nil  debet. 
vot,  V.  M 
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1821.  Mr.  Serjt  Bosanquet,  in  the  course  of  the  last  Term,  bad 

^-^^  obtained  a  rule  nisi,  that  the  jndgment  io  this  caae  might  be 
^^r"  arrested  on  the  followbg  groonds.  First,  as  to  the  induce- 
CARmwoToii.  ment^  ^^^  ^^  ^^^^^^  could  not  be  supported  without  the 
license  or  consent  of  the  Trinity  House,  as  well  as  the  Uwrd 
Warden,  as  by  the  second  section  of  the  stetute,  the  one  had 
the  like  powers  of  licensing  fit  persons  as  piloU  as  the  other. 
Secondly,  that  it  did  not  appear  that  this  was  a  case  in 
which  the  Cinque  Fori  pilots  were  concerned,  and  that  the 
consent  of  the  Lord  Warden  for  the  prosecutor  to  proceed 
for  the  recovery  of  penalties  incurred  by  masters  of  vesseb 
piloted  by  any  other  than  a  licensed  pilot,  was,  by  the  fifty- 
ninth  section  of  that  statute,  confined  to  those  eases  only.  The 
inere  statement  that  the  offences  related  to  caused  in  which 
pilots  under  tlie  Lord  Warden  of  the  Cinque  Paris  were 
concerned,  ia  insufficient,  as  his  jurisdictioa  estends  to  odier 
than  Cinque  Port  pilots.  Thirdly,  that  by  the  second  sec* 
tion,  it  should  have  been  stated  in  the  inducement  that  the 
offences  related  to  causes  in  which  pilots  appointed  mni 
licensed  by  the  Lord  Warden  were  concerned,  whereas  it  was 
merely  alleged  that  they  were  under  him. — Fourthly,  as  to 
tlie  count  on  which  the  verdict  was  taken,  and  whidi  waa 
founded  altogether  on  the  thirty-fourth  section  of  the  sta- 
tute (a),  although  the  words  oi  the  act  have  been  properly 
pursued,  still,  it  was  necessary  to  go  fiwther;  it  is  merely 
alleged,  that  the  defendant  continued  an  unlicensed  pilot,  after 

(a)  Bywbidi  it  is  enacted,  tbal  <Mt  sbaU  belawfolfor  anjUcaued 
pilot  to  lupersede  any  person  not  licensed  as  a  pilot,  in  the  charge  of  any 
ship  or  vessel,  within  the  limits  of  his  license;  and  every  master  of  any 
■hip  or  vessel^  who  shall  conUnue  to  act  himself  as  a  pilot,  or  who  ihall 
eontinoe  any  unlicensed  person,  or  any  licensed  person,  acting  oot  of 
the  limits  for  which  he  is  qualified  as  a  pilot,  af\er  any  pilot  licensed  to 
act  within  the  limits  in  which  such  ship  or  vessel  shall,  then  actuatiy  be, 
shall  have  offered  to  take  charge  of  the  ship  or  vessel ;  and  every  person 
assuming  or  continuing  in  the  charge  or  conduct  of  any  ship  or  vessel, 
withoQt  beuig  duly  Ueensed  to  act  within  the  limits  in  whiefa  nich  ship 
or  vessel  shall  actaolly  be,  after  any  pilot  duly  licensed  and  qualifiad  to 
act  in  the  premises,  shall  have  offered  to  take  charge  of  such  ship  or 
vessel ;  shall  respectively  forfeit,  for  every  such  offence,  a  sum  not  ex* 
ceeding  501.  nor  less  than  tOlJ* 


Caerimgtoh. 
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a  proper  one  had  ofiiered  to  take  charge  of  the  rfiipi  but  it  1821. 
does  not  appear  when  that  offer  was  made,  or  'whether  it  ^T^^ 
was  in  the  course  of  the  voyage  in  which  the  defendant  v. 

was  then  proceeding ;  neither  is  it  averred,  that  he  had  notice 
of  such  an  offer,  or  that  it  was  made  within  his  hearing,  or 
dmt  he  continued  an  unlicensed  pilot  to  act  after  such 
offer,  contrary  to  the  statute;  but  it  was  merely  stated,  that 
he  continued  him  a  the  pilotage  of  the  ship* 

Mr.  Seijt.  Taddy  now  shewed  cause.  The  plaintiff  has 
adopted  and  followed  the  very  words  of  the  statute  in  the 
last  count  of  the  declaration,  which  b  all  that  was  neces* 
tary  for  him  to  do.  The  certificate  of  the  Lord  Warden 
of  the  Cinque  PorU  was  only  required  to  enable  him  to 
sustain  the  action,  as  by  die  sevens-second  section  of  the 
statute,  the  consent  either  of  the  Trinity  Hoiise,  or  the 
Lord  Warden,  or  his  Lieutenant  for  the  time  being,  is  sufli* 
dent,  in  cases  where  penalties  above  20/.  may  be  recovered ; 
and  by  the  Ifairtf-fourth  section,  a  penalty  of  not  more 
than  Ml.  nor  less  tfian  SO/,  is  imposed,  which  in  this  case 
has  been  remitted  to  the  latter  sum.  The  pilot  is  properly 
described  as  being  under  the  Warden  of  the  Cinqtu  Pari$i, 
aad  il  most  necessarily  be  inferred,  that  he  was  under  his 
JQiisdiction.  It  b  stated,  that  the  offences  related  to  causes 
in  which  such  pilots  were  concerned ;  and  the  eleventh 
section  of  the  statute,  gives  increased  penalties  in  c^ue  the 
masters  of  vessels  neglect  to  facilitate  the  getting  those 
pilots  on  board.  With  respect  to  the  objections  raised  as 
to  the  last  count  of  the  declaration,  that  it  did  not  appear 
when  the  licensed  (ulot  offered  himself  to  take  charge  of 
the  ship,  or  whether  he  did  so  in  the  course  of  the 
voyage  in  question  or  not,  or  that  such  offer  was  made 
to  the  defendant,  or  that  he  had  notice  of  it,  it  was 
averred,  that  he,  as  master  of  die  vessel,  continued  an 
unlicensed  pereon  in  pilotage  of  the  ship,  after  a  licensed 
{ulot  had  offered  to  take  charge  of  her.    It  must  thcre- 

m£ 
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1621.  fore  be  inferred,  flwt  such  offer  was  made  fo  him,  or  (0 

J^""^  a  person  capable  of  accepting  it.    If  it  had  been  made  to. 

V.  the  boats wara,  or  to  any  one  of  the  infeiior  officers  in  the  pre* 


Carrinoton, 


sence  of  the  masteri  it  would  have  been  sufficient.  Besides^ 
it  was  one  consecutive  act,  and  it  was  alleged,  that  the  de* 
fendant  was  the  master  of  the  vessel  on  a  certain  day,  and 
continued  an  unlicensed  pilot  on  board,  contrary  to  the  statute. 
It  must  therefore  be  necessarily  inferred,  that  a  licensed  pilot 
offered  to  take  charge  of  the  vessel  on  die  voyage  in  question, 
and  that  such  offer  was  made  to  the  defendant,  as  he  continued 
the  unlicensed  person  in  the  pilotage  after  such  offer  was 
made.  In  the  case  of  The  King  v.  Fuller  {a),  in  an  indict- 
inent  on  37  Geo.  3.  c.  70.  making  it  felony  to  endeavour  to 
seduce  a  soldier  or  sailor  from  their  duty,  it  was  held  suf- 
ficient to  follow  the  words  of  the  statute,  and  chaige  an 
endeavour  to  incite,  without  specifying  the  means  employed;— 
and  that  under  a  charge  that  j1.  endeavoured  to  incite  JB. 
to  mutiny,  being  a  soldier,  knowledge  of  BJs  being  a  soldier 
must  be  implied.  If  he  had  been  a  sailor,  he  must  necea- 
aarily  have  been  acquitted.  Here,  the  word  offer,  must  be 
construed  to  have  the  same  effect  as  endeavour  in  that  casc^ 
and  more  particularly  so,  as  the  offence  is  alleged  to  have 
been  committed  according  to  the  eiprasa  words  of  the 
statute. 


Mr.  SeKjt.  Basanquei,  in  support  of  the  rule.  The ; 
ferial  objection  is,  that  the  defendant  is  not  connected  with 
the  offence  charged  to  him  in  the  last  count  of  the  declara- 
tion, under  which  the  penalty  was  sought  to  be  recovered. 
It  has  been  admitted,  that  the  offer  by  the  pilot  to  take  charge 
of  the  vessel,  should  either  have  been  made  to  the  defeod* 
ant  or  a  person  in  his  presence,  to  bring  him  witUo  the 
provision  of  the  statute,  and  there  is:  no  allegation  of  such 
an  offer  having  been  made.  It  is  even  doubtful,  wheAer  if 
such  offer  had  been  made  to  the  boatswain  or  steersman,  it 
•would  have  been  aufficient ;  at  all  events,  it  would  not,  unleas 

(a)  1  Bos.  &  Pal.  180. 


Peakb 
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it  cBtne  to  tha  knowledge  of  the  oiMter.    How,  therefore^       IBdl. 

cto  he  be  charged  with  a  penalty,  unless  it  appears  oa  the 

Aoe  of  the  reooni,  that  he  continued  an  unlicensed  person  on  «• 

board,  after  a  licensed  pilot  bad  offinned  him  to  take  charge  of 

the  vessel?  The  case  of  7%^  Kin^  ?.  fWfer  is  not  applicable 

to  the  present,  as  there  the  person  charged,  was  stated  to 

ha?e  done  the  whole  of  the  act  advuedfyf  but  here,  it  does 

not  appear  diat  the  defendant  knew  the  offer  was  made,  or 

that  the  person  previously  engi^;ed  in  the  pilotage  of  the 

vessel  was  unlicensed|  and  he  cannot  be  liable  without  an 

dt^tioo  and  proof  of  those  iacts. 

Lord  Chief  Justice  Dallas. — It  is  quite  dear,  that  iu 
many  cases  it  b  not  sufficient  to  pursue  the  words  of  a  penal 
statute,  by  setting  them  out  on  the  record,  but  it  is  neoessaiy 
to  go  further,  and  state  circumstances  to  connect  the  defeo* 
dsQt  with  the  alleged  illegal  transaction,  so  as  to  bring  hka 
whbin  the  operation  of  the  act.  It  is  laid  down  in  Hos^ 
Ami*f  Pleas  of  the  Cwwn  {a),  that  **  the  want  of  a  diraet 
sDegation  of  any  thing  material  in  die  description  of  the 
substance,  nature,  or  manner  of  the  crime,  cannot  be  sup^ 
plied  by  any  intendment  or  implication  whatsover."  Here, 
the  last  count  of  the  declaration  on  which  the  verdict  was 
taken,  states  nothing  whatever  as  to  the  time  when  the 
supposed  offence  was  committed,  nor  that  the  offer  to  take 
charge  of  the  ship  was  made  to  the  defendant  as  master, 
or  to  whom.  It  might  have  been  made  to  a  person  yAo 
ili  not  form  part  of  the  ship's  crew,  and  nam  constat  thut 
it  might  not  have  been  made  to  a  perfect  stiaoger  on  shore. 
I  therefore  am  of  opinion,  that  it  cannot  be  inferred  that 
the  offer  was  made  to  the  defendant  as  master,  or  in  his 
presence,  and  as  it  was  not  so  averred  on  the  lace  of  tho 
leoord,  the  count  in  question  is  insufficieot  to  charge  him 
widi  the  penalty  sought  to  be  recovesed  thcieia* 

(€)B0ohfy  CS5.  i,0s. 


r. 
Carrimgton. 
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1821.       *'  Mr.  Justice  Pabx I  am  of  the  rane  opihion.     Tbk 

y^"^  being  a  recent  statute,  it  appears  that  no  objection  aimiiar  to 
the  present,  baa  been  before  raised*  If  the  OMster  had  been 
on  shore,  and  the  olBer  had  been  made  |o  one  of  his  officers 
on  board,  it  would  have  been  insufficient  to  fix  him  with  the 
penalty.  The  case  of  The  King  v.  Fv&r,  does  not  appear 
to  me  to  be  in  point,  and  there  it  was  held,  that  the  wocd 
(idvisedljf  was  equivalent  to  a  scienier. 

Mr.  Justice  Bohkouoh. — ^In  the  caae  of  The  King  v. 
McGregor  (a),  in  an  indictment  on  the  39^00*  3.  c.  85« 
against  a  servant  for  embezzlii^  money  received  on  his  mas- 
ter's accoui«fc,  it  was  held,  that  it  was  not  sufficient  to  foUqw 
the  i^ords  of  the  statute,  but  that  there  must  be  a  positive 
allegation  that  the  money  was  the  property  of  the  master,  as 
in  other  cases  of  larceny.  It  appears  to  me,  that  the  count 
in  question  b.  not  sufficient  to  fix  the  defendant  with  the 
penalty ;  the  offer  should  have  been  made  to  him,  or  in  his 
bearing.  There  is  nothing  to  connect  him  with  the  oflfeoce, 
but  his  having  continued  to  employ  an  unlicensed  pilot. 
He  might  not  have  known  that  he  was  unlicensed,  and  the 
continuance  does  not  appear  to  have  been  connected  with 
the  offer  in  the  subsequent  part  of  the  count.  In  The  King 
V.  Fuller,  the  prisoner  was  charged,  that  he  feloniously  did 
maliciously  and  advisedly  endeavour  to  seduce  a  person 
^rving  in  his  Majesty's  forces  by  land,  to  commit  an  act  of 
vmiiuy — and  it  was  held,  that  an  endeavour  to  seduce,  was 
itself  a  fact,  admitting  of  no  definition  or  descripticm,  and 
that  knowledge  was  necessarily  included  in  the  charge  of 
endeavouring  to  seduce. 

•  Mr.  Justice  Richardson. — I  fully  poncur  with  the 
Court  in  thinking,  that  it  is  not  sufficient  in  all  criminal  or 
penal  cases  to  follow  the  words  of  the  statute  in  the  iiidict- 
meut  or  declaration..    In  The  King  v.  Etherington  and 

(a)  3  Boi.  &  Pttl.  106. 
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Bfoak(a),  itwu  held,  that  an  indictinent  for  utealiog  in  ia21. 
a  dwelling-hoiiiey  penons  being  therein  and  put  in  fear,  oiusl  pT"^ 
ttate,  diat  the  persons  were   put  in  fear  by  the  prisoners,  r. 

ahboogh  o^  a  motion  in  arrest  of  judgment,  most  of  the 
Judges  were  at  first  inclined  to  think  the  indictment  good,  in 
pmning  the  words  of  the  sutute  3  fVill.  Sf  Mary,  c.  9.  «•  1* 
Here,  it  should  have  been  averred,  that  the  offer  of  the 
licensed  pilot  to  take  chaiige  of  the  vessel,  was  made  to  the 
defendant  as  master,  or  that  he  had  knowledge  of  it.  I 
therefore  think,  that  the  count  in  question  is  defective,  ss  for 
aught  that  appears  on  the  face  of  it,  such  offer  might  have 
been  made  during  the  absence  of  the  defendant. 

Rule  absolute. 

(c)  9  Le«ch*s  Crown  Cm.  3d  edit.  751.    8.  C.  t  Eut.  PI.  Cr.  635. 


BowDBN  V.  Waithman  and  Another.  WedneMlay, 

Jan.  51. 

This  was  an  action  of  debt  brought  to  recover  penalties  in  u  acUon  of 

under  the  32  Geo. 2.  c. £8.  5. 12.,  against  the  defendants,  as  sheHfiftoil* 

Sheriffs  of  London,  for  the  extortion  of  one  of  their  officers,  j^^^^j^  P^*)^^* 

in  taking  l/.  3r.  6d.  on  the  discharge  of  a  person  in  custody  tion  of  hiaoffi- 

on  mesne  process,  on  his  giving  bail  to  the  Sheriff.  larger  fee  than 

At  the  trial  of  the  cause,  before  Mr.  Justice  Burrough,  at  7"|h|J'^J|J!* 

GuUdhall,  at  the  Sittings  after  the  last  Term,  in  order  to  charge  of  • 

.         i^  .  .      t        *  i.      1  1  person  ont  of 

connect  the  officer  with  the  defendants,  the  writ  was  pro-  custody  on 

duced,  on  which  the  name  of  the  former  was  indorsed;  and  Sei^ that 'the 

the  learned  Judge  was  of  opinion,  that  the  indorsement  was  indorsement  of 

"  ^  the  name  of 

safficit.it  for  that  purpose^  and  that  the  sum  demanded  by  tiie  officer  on 

the  writ  was 
snfllcient  to 
connect  him  with  the  Sheriff,  without  shewing  that  tnch  bdorsement  was 
made  with  his  authoricjr. 
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the  officer  was  more  than  he  waa  aothoriaed  to  take  ;  ani 
the  Juiy  accordingly  found  a  verdict  for  the  plaintiff. 

Mr.  Serjt.  Faughan  now  moted  for  a  rule  mn*,  that  this 
Terdict  might  be  set  aside,  and  a  new  trial  granted,  and 
among  other  objections^  contended,  that  although  the  name 
of  the  officer  was  indorsed  on  the  writ,  still,  it  was  not  soffi* 
dent  to  make  the  defendants  responsible  as^Sberifis,  without 
proving  that  his  name  was  written  upon  it  bj  thw  authority, 
or  with  their  privity ;  and  he  relied  on  the  case  of  Hill  v. 
Leigh  and  Reay{a). 


Mr.  Justice  Burrouoh  referred  to  the  case  of  Pennor 
V.  P/nllipi{b),  as  being  precisely  in  point ;  and  Mr.  Jiastioe 


(a)  HoU*8  Ni.  Pri.  Cas.  S17. 


(6)  Ferxor,  Esq.  e.  Phillips,  Esq.  Sheriff  of  OsfordMhxre. 

This  caase  was  tried  before  Mr.  Jnstice  Bwrwgh,  at  the  Stttiogs  In 
MiddUwex,  after  Hilary  Term,  1817.    It  was  an  action  for  an  escape.   To 


Where,  in  an 
action  for  an 

STIheriff'tli'  connect  the  defendant  with  his  officer  Bloxham^  the  writ  and  return  in 
writ  in  the' for-  ^^^  former  action,  were  produced  from  the  Custoa  Brevium  office.  The 
mar  action  was  Sheriff  had  retnrned,  that  he  had  arrested  the  defendant  in  the  fonner 
produced,  to  cause,  and  that  he  had  by  force  rescued  himself.  On  the  back  of  the 
*^®""J5^  him  writ  were  these  words,  "  Warrant  to  Bloxhamy  6th  November,  1816," 
on  wh''h  **^'  B/Mr*ii»i  the  officer  was  called,  who  swore,  that  before  he  was  sob- 
indors^  ^^  poenaed,  he  had  delivered  the  warrant  to  his  attorney.  The  attorney 
••  Warrant  to  ^^  ^^^^  called,  who  was  also  attorney  for  the  Sheriff,  and  it  appeared 
that  he  had  been  served  with  an  insufficient  notice  to  produce  tiia 
warranty  and  it  was  coasequently  not  given  in  evidence* 


-B.,**  wno,  on 
being  called, 
atated,  that  he 
had  delivered 
the  warrant  to 
another,  who 
did  not  pro- 
duce it:— 
Held,  that  it 
should  have 
been  left  to  the 
Jury  to  say, 
whether  B. 
acted  under 
the  authority 
of  the  Sheriff; 
the  indorse* 
ment  being 
primA  facU  evidence  that  he  did  so  act. 


The  learned  Judge  was  of  opinion,  that  the  indorsement  on  the  writ 
was  not  sufficient  to  connect  the  defendant  as  Sheriff,  with  JSUxdum, 
and  nonsuited  the  plahitiff. 

In  Eoiter  Term,  1817,  a  rule  nisi  having  been  obtained  by  Mr.  Seijt 
VaMgham^  that  this  nonsuit  might  be  set  aside,  and  a  new  trial  granted  \ 
and  on  cause  being  afterwards  shewn,  by  Mr.  Serjt.  Btat, 

The  Court  held—That  it  ought  to  have  been  left  to  the  Jury  to  say, 
whether  Bloxham  acted  under  the  authority  of  the  defendant ;  that  as 
the  writ  was  indorsed,  **  Warrant  to  Bloxham,*'  such  indorsement  was 


IN  THB  Finrr  ah d'  uwcohd  tbau  of  obo.  it. 

ItrcBARDsoN  mid,  tlMit  where  a  Sheriff  ratims  a  writ  widi 
the  natne  of  the  officer  indorsed  on  it,  it  is  siifficieDt  to  con* 
iiect  him  with  such  officer,  as  it  is  always  usual  for  the  on* 
dersheiff  to  require  the  plaintiff's  attorney  when  he  applies 
for  a  warrant,  to  indorse  upon  the  writ  tlie  name  of  the  offi* 
ev  to  whom  it  is  to  be  directed. 
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lasi. 


Bowoav 
WAmii4ii« 


The  learned  Seqeant,   therefore,  took  nothing  by  his 
motion. 


^tMi  fyeU  erldeooe  that  be  wMthe  oiSeer;  and  that  there  was  no 
doabt  in  fact,  bat  that  he  was  appainted  by  the  Sheriff  to  act  for 
Um  as  such. 

Role  abiolnte  for  setting  aside  the  Bossnit  *• 

Lord  Chief  Jnstlee  Oibbs  stated,  that  he  had  held  at  NiH  PriuB,  that  an 
iodorseawnt  oC  tills  description,  was  evidence  of  the  warrant  having  been 
directed  to  tlie  particolar  officer  named  in  the  writ ;  and  tliat  in  ano- 
ther instance,  he  had  allowed  it  to  be  sufficient  evidence  for  that  par- 
pose,  where  theunderftheriff  had  proved  that  he  had  inserted  the i 
of  the  officer,  or  that  it  was  done  at  the  Sheriff's  office. 

*  See  FwMiek  v.  Jlf^raay,  1  Marsh.  554.    S.  C.  6  Taant.  tSt. 


Sir  CuABLVS  Chad,  Bart.  v.  TiLsnn  the  elder. 


Tfanrsdayy 
Febroary  u 


This  was  an  action  of  trespass.     The  declaration  stated^  A  grant  of 

that  the  defendant  broke  and  entered  two  closes  of  the  plain*  iScary't.  urtha 

tiff,  covered  with  water,  called  Brawmea  and  St.  Andrtoft  oW^SSr  faaiJ^ 

jBoy,  in  the  county  of  Dor<e<,  and  with  boats,  nets,  hooks  «|w»tA««M, 

and  lines,  fished  in  the  said  closes,  and  the  fish  there  found  taspeximas^ 

Heary  8.  and 
a  sobseqaent 
grant  by  hun  of  the  ishuid  of  B.  aad  tl«  likarUy  belonging  to  tlie  late  Abbey  of 
C.  supported  by  evidence,  that  between  forty  and  (iffy  years  ago,  the  proprie« 
tor  or  the  island  of  B.  raised  an  embankment  across  a  small  bay,  and  had  ever 
since  asserted  an  exclnsive  right  to  the  soil,  without  opposition  :— Held,  that  al- 
though the  usage  of  forty  ^ears  doratlon,  could  not  of  itself  establish  such  exclu- 
sive right,  or  destroy  the  rights  of  the  public,  yet,  that  it  was  evidence  from  which 
prior  usage  to  the  same  effect,  might  be  presumed,  and  which,  coupled  with  the 
general  words  contained  io  those  givits,  served  to  establish  such  right. 
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1821  •       ckaghl  and  carried  away,  and  cotoverted  die  same  to  his  ewll 
use.    Pleas— First,  Not  Guiltj.    Seeondly,  A  plea  of  li* 


Chao 
0^         eence.    Thirdly,  That  the  locui  in  quo,  from  time  whereof 

tiuBD.  Hi^  memory  of  n»n  is  not  to  the  contrary,  was  parcel  of  the 
port  and  harbour  of  PooUj  in,  over,  and  upon  wUch,  the 
tides  and  waters  of  die  sea  had  immemoiially  flowed  and  re* 
flowed,  and  that  every  subject  of  the  realm  had  and  ought  to 
have  the  liberty  and  privilege  of  fishing  th^re.  Fourdily, 
That  the  locus  in  quo,  was  immemorially  parcel  of  an  arm  of 
the  sea,  over,  and  on  which  the  tides  have  always  flowed,  and 
re-flowed,  wherefore  the  defendant  entered  therein  to  fidh,  at 
proper  and  seasonable  times,  as  he  lawfully  might.  The 
plaintiflF  added  a  wniUier  to  the  flrst,  and  traversed  the  se- 
cond, tUrd,  and  fourth  pleas  in  hie  replication  ;-«on  which 
issue  was  joined. 

At'  the  trial  of  the  cause,  before  Mr.  Baron  Graham,  at 
the  last  Assizes  at  Dorchester,  the  question  was,  whether  the 
plaintiff  as  owner  of  Brownsea  bland,  was  entitled  to  a  bay 
situate  at  its  extremity,  called  S^  Andrenfs  Bay^  or  whether 
it  was  an  arm  of  the  sea,  where  the  public,  in  general  have  a 
right  to  fish.  The  plaintiff  purchased  the  island  in  question, 
which  lay  within  the  ambit  of  the  harbour  of  Pooler  and  con- 
sisted of  about  one  thousand  acres,  from  the  Siuri  family,  in 
1786,  and  in  support  of  his  title,  a  grant  ot  Henry  2.  m 
1 154,  to  the  Abbey  of  Ceme,  of  wreck,  by  all  their  lands 
upon  the  sea,  was  produced  in  evidence,  which  was  con- 
firmed by  inspeximus  by  Henry  Q.  in  1509*  A  grant  from 
Henry  8.  in  the  26th  year  of  his  reign,  to  the  Earl  of 
Oxford,  of  the  island  of  Brownsea,  surrounded  with  water, 
and  the  shores  thereof*  belonging  to  the  late  monasteiy  of 
Ceme,  then  dissolved,  together  widi  wreck  of  the  sea,  as  fully 
as  the  late  Abbot  enjoyed  it,  was  then  given  in  evidence,  as 
well  as  a  grant  from  the  Earl  of  Oxford,  to  one  Richard 
Duke,  of  Brownsea,  reciting  a  grant  to  him  of  that  island, 
and  wreck  of  the  sea,  as  fiilly  as  they  had  been  granted  to 
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Ifasaaid  Earl.  Ad  i«quiiiti<m  of  the  15  Edwards,  was  aba  1821. 
profwd,  as  to  vrbat  were  tbe  boundaries  of  Poole  harbour^  Cuab 
which  extended  from  a  place  called  Northaven  Ford,  to  the  ^  «. 
middle  of  the  water^  between  the  port  of  Pook  and  Browtir 
sea*  It  waa  also  proved,  that  St*  Andrew^ $  Bay,  consisted 
of  firom  between  sixty  to  seventy  acres«  and  that  at  low  water 
it  waa  left  nearly  dry,  with  the  esception  of  a  small  lake  or 
stream  which  ran  through  the  middle  of  it ;  that  about  forty  or 
f&y  yeais  ago,  Mr.  Sturt  raised  an  embankment  at  a  consi- 
derable expcnce,  with  a  view  to  exclude  the  tide,  and  culti* 
vate  tbe  bay ;  that  he  used  the  sea*weed,  mud,  and  gravel 
within  th^  bank,  and  grew  tunupa  on  part  of  the  in* 
closure ;  and  that  no  opposition  was  made  to  the  embank* 
ment  by  the  inhabitants  of  Poole,  who  were  eye-witnesses 
to  its  er^tion;  that  the  embankment  was  afterwards 
fofced  by  a  storm,  and  the  sea  again  entered  at  high  tide, 
that  it  still  continued  to  do  so,  and  that  at  low  water^ 
it  was  a  space  of  uncovered  mud,  with  the  exception 
of  the  stream  which  ran  through  the  middle  of  it;  It  was 
also  proved,  that  Mr.  Siurt  always  treated  the  locus  in  quo, 
^  bis  property,  and  that  persons  did  not  fish  within  tbe 
embankment  without  his  consent;  that  in  one  or  two  in- 
stances, he  bad  claimed  wrecks  which  were  thrown  on  the 
hank,  and  applied  them  to  his  own  use,  without  any  resist- 
ance  having  been  o£fered. 

For  the  defendant,  two  grants  were  given  in  evidence,  in 
the  IS  &  17  Car.  2.  the  first  to  the  Duke  of  Richmond,  for 
thirty*one  years,  of  waste  and  boggy  ground,  bounded  with 
the  mouth  of  the  harbour  of  PooU,  commonly  called  Brown- 
sea  islaud,  and  a  bay  called  Si.  Atidrtw*9  Bay,  bounded 
almost  round  about  with  that  island,  empowering  him  to  em- 
bank and  inclose  the  same,  provided  he  should  do  so  and 
endeavour  to  reclaim  the  mud,  and  bring  it  into  a  state  of 
cultivation,  within  five  years  from  the  date  thereof.  By  tbe 
second,  the  same  landf  were  granted  to  one  Charles  Gijford, 
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1821.       for  fort]N>iie  yean^  provided  he  endeavourad  to  raclaini  nd 

^^^       iMTing  the  lands  into  cultivation  within  sefen  years  from  ths 

V.         date  thereof.  It  appeared,  however,  that  nothing  had  ever  been 

^^^^*      done  under  those  grants,  nor  had  either  of  those  provisions 

been  complied  with.    Evidence  was  also  adduced  to  shesi^ 

that  persons  had  fished  in  St.  Andrew's  Bay,  before  the  en^ 

bankment  was  raised  by  Mr.  Siurt,  and  it  was  attempted  to 

be  proved,  that  similar  rights  had  been  since  eiercised,  m 

contradiction  to  Mr.  Siurfa  asserted  right  of  property,  which, 

however,  were  not  satisfactorily  established,   it  was  admitted 

at  the  trial,  that  the  locus  in  quo,  formed  no  part  of  the  hai^ 

hour  of  Pook,  and  that  no  vessels  of  burthen  had  ever  lain 

there* 

The  learned  Baron,  having  summed  up  the  plaintiff's  case, 
was  about  to  enter  upon  that  of  the  defendant,  when  he  was 
stopped  by  the  Jury,  who  -said  that  it  was  unneoessaiy  for 
him  to  do  so,  as  they  had  agreed  on  a  verdict  for  the  plain* 
tiff — damages  one  shilling. 

Mr.  SeijC.  Lens,  in  the  last  Term,  obtained  a  rule  mit, 
Ibat  this  verdict  might  be  set  aside,  and  a  new  trial  grauled, 
as  it  was  inconsistent  with  die  legal  effect  of  the  evidence, 
the  whole  of  which  should  have  been  submitted  to  the  con- 
sideration of  the  Jury,  on  the  following  groundsl^Ftrst, 
That  there  was  evidence  to  shew,  that  the  locus  in  quo  was 
isn  arm  of  the  sea,  as  it  was  proved  that  persons  had  fished 
there  without  leave  or  interruption.  Secondly,  That  at  all 
events,  it  must  have  been  so  considered,  until  the  embankment 
was  raised  by  Mr.  Sturt,  as  owner  of  Brownsea,  and  as  that 
was  not  done  till  withm  the  last  forty  or  fifty  years,  it  could 
have  no  avail,  as  against  a  public  right.  The  term  **  bay** 
shews,  that  it  was  an  inlet  over  which  the  sea  flowed  and  ebbed. 
Thirdly,  That  no  evidence  was  given  to  shew,  that  the  Abbey 
of  Ceme,  or  their  successors,  were  to  have  the  locus  in  quo  in 
aeveralty,  and  that  a  mere  grant  of  wreck  did  not  convey  .any 
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right  to  the  soil.    Tlie  tenin  of  the  second  grant  to  the       lUfl. 
£erl  of  Oxford  weh, "  of  die  ishmd  of  Bromnsea^  surrounded        q^ 
inlh  water/'  and  not  the  water  surrounding  the  island.    It      ^«*^ 
excluded  the  soil  over  which  the  water  passed  at  common 
tideBy  and  was  only  a  grant  of  the  island  itself,  with  a  right  of 
wreck,  to  the  extent  which  the  Abbej  of  Cerm  had  and  eu^ 
jojed  upon  their  land  against  the  sea*    Fourthly,  That  the 
gnmts  of  CAor/ef  2.  were  wholly  ioc<Misistent  with  the  sup* 
poaed  righto  of  the  owner  of  die  island  of  Browmeat  for  the 
loe$u  in  quo  was  granted  eo  nomine  to  different  persons,  on 
condition  of  their  doing  certain  things,  and  as  they  did  not 
comply  with  those  conditions,  the  property  reverted,  and  le- 
mained  in  the  Crown  as  it  did  before,  and  there  was  no  evi- 
dence  to  shew,  that  at  the  time  these  latter  grants  were  made, 
the  Oown  was  not  empowered  to  do  so.     Even  allowing 
Ifaat  the  embankment  had  stood  from  the  time  it  was  erected^ 
it  coold  not  have  the  legal  effect  of  appropriation,  if  it 
were  not  private  property,  and  there  was  no  evidence  what* 
ever  of  any  grant  of  the  Crown,  so  as  to  make  it  a  property  oC 
that  description.    If  a  right  is  set  up  against  the  Crown, 
diere  must  have  beoi  an  uninterrupted  enjoyment  for  at  least 
sixty  years ;  and  in  Fooght  v.  Winch  (fl\  it  was  decided,  that 
no  length  of  time  can  stop  the  navigaUon  of  a  river  which 
was  once  navigable ;  for  tlie  right  <tf  the  public  must  still 
jcmain.    Here,  therefore,  the  right  to  the  soil  in  the  lo€U$ 
in  quo,  between  high  and  low  water-mark,  was  vested  in  the 
Crown,  and  the  public  had  a  right  to  fish  there,  it  being  aa 
arm  of  the  sea,  notwithstanding  the  recent  acts  of  owner- 
ship which  had  been  set  up. 

Mr.  Segt.  Pell  now  shewed  cause,  and  admitted,  that  if 
it  had  been  shewn  at  the  trial  that  Che  public  had  at  any 
time  a  right  to  the  loau  in  quo,  no  usage  in  opposition 
thereto  could  destroy  such  right,  but,  that  on  the  other  hand, 
it  mustjbe  conceded,  that  of  common  rig^t,  the  shore  between 
.  («)  S  Bam.  &  Aid.  66f . 
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1821.       Ugb  and  low  water  mark  beleogi  to  the  Crown,  who  may 
^j^       grant  it  at  their  pleasure,  and  that  such  grant  may  be  pro- 
«•  duced  in  endence,  either  by  the  productioo  of  the  instrument 

itself,  or  usage  connstent  with  it.  If  the  plaintiff  had  no 
right,  ndther  had  Mr.  Siurty  and  it  is  extraordinary  that 
the  Corporation  of  Pode  allowed  the  embankment  to  be 
made  between  forty  and  fifty  years  since,  without  mtermption, 
and  never  smce  interfered  in  the  slightest  degree.  It  has 
been  admitted,  that  die  bdy  in  question  forms  no  part  of 
Ae  harbour  of  Pook,  neither  can  it  be  an  arm  of  die  sea, 
as  it  b  a  part  of  the  island  of  Browmea,  and  the  shores 
nmnd  it  were  originally  in  the  Crown,  and  J>y  them  granted 
to  certain  of  their  subjects,  and  from  the  grant  of  wreck 
and  an  enjoyment  under  it,  it  must  be  presumed,  that  it 
conveyed  a  right  to  the  soil  of  the  shore.  With  respect  to 
the  giants  from  Charles  2.  there  was  no  evidence  what- 
ever as  to  any  enjoyment  nnder  them.  In  ConsiableU 
ease  (a)  it  was  resolved,  that  ''  the  soil  on  which  the  sea 
flows  and  ebbs,  that  is,  between  the  high  and  low  water 
mark,  may  be  parcel  of  the  manor  of  a  subject."  Here, 
acts  were  proved  to  have  been  cKcrcised  by  Mr.  Siurf,  in« 
dicative  of  his  rights,  as  he  not  only  used  the  sea  weed,  8cc. 
but  asserted  his  right  to  the  property  by  continual  acts  of 
denial,  which  appear  to  have  been  almost  invariably  ac* 
quiesced  in  after  the  embankment  was  made  by  him.  Al- 
though those  acts  and  subsequent  acquiescence  may  not  of 
themselves  constitute  any  right,  still,  they  are  evidence  from 
which  anterior  usage  may  be  presumed,  Vhich  coupled 
with  the  original  grants,  vi'ere  quite  conclusive  as  to  the 
plaintiff's  right  to  recover,  and  more  particularly  so,  as  the 
verdict  of  the  Jury  was  neither  against  law,  evidence,  or  tfie 
opinion  of  the  learned  Judge  who  tried  the  cause. 

Mr.  Serjt.  Lens  in  support  of  the  rule. — ^The  question  at 
the  trial,  depended  on  the  fair  result  of  law  to  be  derived  from 
(a)  5  Rep.  107  a.    See  also  Bac  Abr.  tit.  Prerogative,  B.  6. 
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(be  ;«rhoIe  of  tiM  evidence  wbieh  Aoulcl  haf e  been  stated  to       18St. 
the  Juiy,  together  with  tucb  directioDS  as  the  learned  Ju^       Ciiab 
shoidd  give  upon  the  point  of  law,  and  they  should  have 
abstained  from  giving  their  verdict,  until  be  bad  arrived  at  the 
condttnon.    There  was  no  evidence  of  enjoyment  under  the 
grants  of  wreck  put  in  by  the  plaintiff;  on  the  contmry,  it 
must  be  inferred,  that  these  never  eitended  to'  the  soil  sur- 
rounding the  island  of  Browmea,  as  they  were  confined 
atrictly  to  wreck*      The  rights  subsequently  churned  by 
Mr*  Siuri  were  therefoie  in  direct  Of^KWtion  to  those  grants. 
Hie  Idcum  in  quo  still  remained  an  arm  of  the  sea,  subject 
to  all  the  uses  that  could  be  made  of  it  as  such.    It  formed 
no  part  of  the  island  of  Browmea  nor  its  shores;  even  if  it 
i&d,  the  right  would  remain  in  the  public,  and  the  acta  set 
up  by  Mr.  Siurt,  are  founded  on  usurpation,  and  thouf^ 
they  may  have  been  acquiesced  in  by  modem  usagp,  still,  that 
will  not  confer  a  title  to  the  soil,  as  no  length  of  time  is  of 
itself  sufficient  for  that  purpose,  unlem  it  be  established  by 
a  prior  right.    No  wreck  could  be  claimed  on  the  spot  iu 
question,  before  the  erection  of  the  wall,  which  was  an  e»« 
croachment,  as  it   tended  tO  alter  the  former  enjoyment* 
At  all  events,  there  was  an  extension  of  the  island  by  iba 
erection  of  the  wall — and  although  the  Corporation  and  in« 
habitants  of  Poole  might  have  acquiesced  in  its  being  rsised, 
still,  it  will  not  alter  the  rights  of  the  public,  nor  deprive  them 
from  fidiing,  as  they  had  fonneriy  been  accustomed  to  do« 
In  the  Mayor  of  Orford  v.  Rkhardmm  (a),  it  was  de» 
cided,  that  these  may  be  a  prescriptive  right  in  a  sulgect  to 
a  several  fishery  in  an  arm  of  the  sea.    Ptoblic  rights  cannot 
be  devested  even  by  an  express  gnmt  from  the  Crown,  but 
here,  the  grants  were  qualified  and  restrictive,  mid  confined  to 
wrecks  alone,  which  cannot  be  deemed  to  pass  the  soil  in 
any  way  whatever.    On  the  contrary,  the  assumption  of  such 
a  -right  by  the  phuntiff,  excludes  it  altogether,  for  by  the 
aubaequent  grants  ol  Charles  2.  the  right  to  the  soil  of  die 
(fl)4TeraiRcp.439. 


t9t  CAOt  in  UMST  Tum^ 

lan.       bciu  in  quo  could  not  extood  to  Ike  .owoir  of  BmrniMw, 
^^^       Oi  it  WM  Ihere  described  as  ^^  ^wbw'«  Aif» 


Lord  Chief  Justice  Dallas^^I  agiee  with  mjSroAtt 
Lens,*^i  this  cose  eiust  reetoo  eoeor  bothof  tMPo  graiuid^. 
that  is  to  say,  either  on  the  dociuneBtwy  evidence  uAdsh 
coosifted  of  the  gmnts  produced  at  the  trial,  or  on  cooti«iisd 
usage,  which  pre-supposes  the  existence  of  a  grants    I. also 
agree  with  him,  that  when  a  grant  has  been  produced^'  no 
usage,  however  ^  long,  can  alter  or  countervail- the 'terass.'Of 
such  grant,  for  what  is  done  under  usurpation  camot  m»* 
stitute  a  legal  usag^.    The  fundamental  rule  laid  down  ii^ 
that  when  an  ancient  giant  contains  general  woids,  the  best' 
exposition  of  it  is  bj  constant  and  uninterrupted  usage.' 
Unless,  therefore,  an  usage  and  enjojmeot  for  'forty  yeaia 
can  be  shewn  to  have  originated  in  usurpation,  it  is  etidewe 
from  which  usage  anterior  to  that  time  may  be  praailoied. 
Here,  the  modem  usage,  as  copwected  with  the- ancient,  fC* 
fords  a  strong  exposition  of  the  meaning  of  the  erij 
grant  of  Henry  2.    The.general  rule  is,  that  if  the  4 
of  a  grant  be  obscure,  or  its  construction  doubtful^  general , 
usage  may  be  resorted  to,  to  expound,  although  notto.eoa^ 
trol  or  contradict  the  instrument,  and  such  usage  lia  a-irtneng 
practical  exposition  of  the  meaning  of  the  parties  (u).  Ancient 
grants,  therefore,  are  to  be,  construed. by  evidence  of  subsof 
quent  usage,  however  general  such  grants  mqr  be,  redncingit 
to  a  mere  question  of  fact,  as  to  the  mode  of  right,  which  bsi 
been  generally  and  usually  exercised.    I  also  agree  W[Uh  uff 
Brother  Lens,  that  if  usage  be  traced  no  higher,  than  tvtf 
years,  and  applied  to  establish  an  exclusive  r^tover  an 
arm  of  the  sea,  such  general  usage  for  that  period,  would 
not  put  an  end  to  or  destroy  the  rights  of  the  public  to  fiib 
there ;  but,  for  the  last  forty  years,  the  evidence  adduced  at 
the  trial  was  as  strong  as  it  possibly  could  h^  to  estaMiih 
the  plaintiflTs  claim  as  to  tl^e  usage  since  that  tjffie,  as  |||P 
(a)  See  PhiUipt  on  Evidence,  6tii  edUioo,  vsl.  L  page  5«r, 
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waH  Wis  then  raiied  by  Mr.  Siwi,  from  whom  he  purchased,  isn. 
and  the  embankment  made  in  the  sight  of  ihe  corporaUon  ^^^^ 
and  all  the  inhabitanU  of  the  town  of  Poole ;  and  it  is  sUted  j^' 
bj  Che  defendant  in  one  of  his  pleas,  that  tlie  loctis  in  quo 
is  a  part  of  the  harboor,  m  which  ail  the  inhabitanU  have 
a  ri^t  to  fish,  although  they  had  the  same  interest  at  the  time 
die  wall  was  erected,  as  they  now  hate.  ^That  was  a  strong 
act  of  ownership  by  the  then  proprietor,  for  in  the  view  of 
die  whole  town,  he  erected  a  wall  of  this  description,  which 
was  done  at  a  considerable  eipence,  and  occupied  a  great 
kiaglh  of  time  in  completing.  He  was  not  then  interrupted, 
aor  has-  the  claim  of  the  plaintiff,  as  his  successor,  been 
fiicatioiicd,  from  the  time  of  his  purchase,  until  this  acdon 
was  commenced.  It  was  further  proved,  thai  permission 
had  been  frequently  asked  of  Mr.  Sturt^  by  fishermen,  to  fish 
within  the  bank,  and  that  he  either  granted  or  refiised  them 
secovding  to  his  discretion.  The  usage  therefore  since  the 
ersction  of  the  wall,  is  as  strong  as  it  can  possibly  be.  It 
kas  been  asked,  if  the  corporation  of  Poole  had  been  in  con- 
fcdency  with  Mr.  Siurt,  when  the  wall  was  built,  and  did 
not  choose  to  interfere  with  the  subsequent  usurpation  by  him 
and  the  plaintiff,  whether  it  would  deprive  the  fishermen  of 
that  toww,  of  their  right  to  fish  over  the  locm  in  quo?  Cer- 
tainly not.  But  if  it  touched  the  interest  of  all  the  inhabit- 
ants  of  Poole,  and  so  geueral  a  right  had  before  existed,  it 
BNist  be  then  presumed  as  a  matter  of  course,  that  any  usur* 
palion  of  that  right  would  have  been  resisted.  But  there  is 
BO  ground  for  presuming  that  any  confedemcy  ever  existed  be- 
tween the  owner  of  Brownsea  island,  and  the  corporation 
of  P^ok,  when  the  embankment  in  question  was  raised.  I 
have  before  observed,  that  general  words  in  a  grant,  are 
to  be  explained  by  subsequent  usage.  Here,  the  original 
grant  of  HeH.%.  conveys  ''die  island  of  Brownsea,  and 
die  shores  thereof  (*"  now,  what  are  to  be  deemed  the  shores  i 
It  may  be  mere  matter  of  evidence ;  but  the  grant  itself 
shews,  ihat  the  shores  were  to  be  considered  as  part  of  the 
TOL.  V.  N 
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W/lh  M«»d*  These^  top,  are  genetal  words,  and  ^l  w  nqw 
^^-^  to  l»e  deemed  part  of  the  •t^ores  is  tq  be  asoertpiUMBd  hj  cqih 
*^*^*  tinued  usage.  It  appears  iM,  tljftt  for  Uie  last  forty  jf#m«<^ 
Tiumir.  ^^fg  i^j^  i^^  an  aiseitipQ  of  right  by  the  qwnerof  Bfpnmf^ 
iskmd,  whicb  bus  bee«  a<;a»»iwfl4  ia  bflr  •'I  *«  ioWMt^tft 
of  Poole.  It  has  beau  further  said*  tbat  tb^  gram,  e^d^d 
only  to  wreek,Md  conveyed  no  intevest  in  tbe  saU,bttt  it  t|im«( 
not  be  coofiped  to  sucb  wrecks  only  as  ioat  o^  tb^  VAte^ii 
but  those  which  rest  ^nd  remain  on  tbe  soil»  tfi^  tbe  ffr 
ceding  of  the  tide.  Usage  alone  can  deteimine  what  ha# 
been  deemed  soil,  and  berq,  it  wiM  proved,  tbnt  no  part  of 
tjbe  locus  in  quo  could  ever  b^r  navigable  vefpfJ^  os  v««s^ 
of  burthen  of  i^y  description.  Itjias  beep  fiirfher  observed^ 
that  there  is  a  rivulet  or  Jake  continually  running  tbrc^gb  Ais 
middle  of  it,  but  that  will  not  make  it  less  a  part  of  the 
shore.  The  legal  argument  then,  that  this  is  not  part  of  the 
soil,  altogether  fails,  for  at  low*water  mark,  the  spot  in  ques- 
tion was  left  nearly  dry.  Under  these  circum9taqqes,  i  pqn 
of  opinion,  tbat  this  case  was  very  properly  dispose^tOf  1^ 
the  Jury,  and  therefore,  that  there  ought  n9t  tq  be  a  n^w 
triaL  ..       .    I  ■ 

Mr.  Justice  PAnK,--|t  ipi^  be  uppecessaiy  for  jpe  I9  fv 
qiore,  than  that  1  perfectly  concur  with,  my  Lord  Chief  ff^ 
tice  iu  the  opinion  he  has  just  g^ven,  and  more  partic^^ 
so,  as  it  does  not  infringe  on  any  rule  of  laii*.  It  is  ^uf,;th?t 
the  Crown  may  have  a  property  in  an  arm  of  the  aea^  iMt4t 
may  also  vest  in  a  subject  by  grant  or  usag^*  The  gain(9 
of  Hen.  2.  tc  8.  contained  no  inconsistency  whatever  with  th^; 
usage  as  estsblished,  or  the  evidence  adduced  at. tbe  tr^^tL; 
on  the  contrary,  they  coutained  general  words,  which  wem 
most  fully  explaine4  by  subsequent  ufage,  and  for  tho'  laft 
forty  years,  it  was  one  constant  and  uninterrupt^  Msage.  It 
is  therefore  reasonable  to  suppose,  that  the  ancient  usage 
was  conformable  to  the  modem.  Although  the  grants  of 
Charles  2.  might  be  evidence  for  the  defendant,  still,  they 
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were  Mt  near  so^rong  as  the  testimony  of  sevehil  of  Mie*  1821. 
dd  fishermen  of  Fookf  vnho  were  examined  at  the  trial,  as  ^^^ 
to  ike  right  ekevcised  by  Mr.  Stufi  sinoe  the  erection  of  _  v. 
the  walL  Them^  wrs.  no  contrariety  whaleter  as  to  the 
constant  usage.  TTie  groand  en  which  the  Coint  decided 
iff  Fooght  V.  Winehf  was,  that  twenty  years  possession 
was  not  conchMire  evidence  of  a  right  of  wateti  or  diat  an 
usage  finr  such  time,  extemled  to  a  public  navigable  river. 
Hefe,  however,  Uie  usage  confirms  the  former  grants  of 
Henry  £•  and  8.  and  it  appears  to  me,  diat  the  grantt 
of  IS.  'and  IT*  Ckarlet  fi.  were  not  repugnant  or  con- 
fmryto  them,  as  the  latter  were  never  acted  on  nor' 
acqnksced  in  by  the  owner  of  Brawmea  island.  I  there- 
fore nm  also  of  opinion,  that  the  Jury  have  formed  a  right 
condusiott. 

Mr.  Justice  Burro  vob. — 1  am  entirely  of  the  same  opi- 
nioif.  The  ground  on  which  this  motion  was  made,  was, 
that  the  verdict  is  against  Uie  legal  effect  of  die  evidence 
^ven  at  the  trial.  But  the  evidence  adduced  by  the  plaintiff, 
as  Co  die  usage,  tends  to  confirm  and  ratify  the  grants  of 
Hen*  2.  ft  8.  die  first  of  which  contained  a  grant  of  wreck 
to  fhe  Abbey  of  Cerrie,  throughout  all  their  lands  upon  the 
sear,  ft  has  been  said,  however,  that  these  lands  do  not  extend 
beyond  the  mahl  land  of  the  island  of  BrownHUf  still,  it 
mist  extend  to  the  locui  in  quo,  for  it  appears,  that  it  was 
otijr  covered  at  high  water,  and  was  left  quite  dry  at  the 
receding  of  the  tiite.  There  was  dso  evidence,  that  wrecks 
had  been  left  there,  and  claimed  by  the  owner  of  Brown* 
ite  island.  It  is  a  strong  fact,  to  shew  that  the  Crown 
intended  to  grant  the  land  in  question,  in  the  first  instance, 
under  the  words,  ^  of  all  their  lands  upon  the  sea."  The 
grants  of  Chaties  $.  produced  by  the  defendant,  unless 
accompanied  by  possession,  would  avail  him  nothing, 
for   Ijord  Kenyan   frequently  held,    that  deeds   produced 
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1821.  hj  a  ptirtj,  coald  not  be  used  in  evidence,  unless  the  poMes* 
^^  sion  had  ^one  consistently  with  them.  Here,  it  appears,  that 
r.  ^  no  profit  was  made  of  those  grants  by  either  of  the  grantees. 
The  Duke  of  Richmond  did  nothing  under  the  first,  and 
Giford  did  not  attempt  to  act  under  die  second  made  to 
him,  because  he  thought  the  prior  grants  were  against  him, 
and  that  persons  were  in  possession  under  tliem*  Those 
latter  grants,  tlierefore,  have  no  weight  whatever  for  the 
defendant;  but  the  assertion  of  right  by  Mr.  Sturt,  at  the 
time  the  wall  in  question  was  built,^— the  acquiescence  of  the 
inhabitants  of  Poole  to  its  erection, — and  the  subsequent  acts 
done  by  him, — are  strong  beyond  all  measure  in  favour  of  the 
plaintiff's  claim.  It  was  proved^  that  wrecks  bad  been 
claimed  and  used  by  Mr.  Sturt,  and  that  he  forbade  people 
generally  to  trespass  on  the  land,  but  that  in  sonv9  few  in- 
stances, he  allowed  fishermen  to  come  there  for  the  purpose 
of  fishing,  and  this  right  has  been  exercised  for  more -than 
forty  years.  It  might  have  a  very  different  effect,  if  this 
claim  had  been  made  when  the  bank  was  first  put  up,  but 
still,  it  appears  to  me,  that  its  erection  might  have  been  sus- 
tained, as  it  was  coupled  with  these  strong  words  in  the  ori- 
ginal grant,  namely,  ^*  all  their  lands  upon  the  sea.*'  The 
grantee,  therefore,  had  a  claim  beyond  the  island  of  Brawn'* 
sea  itself,  and  I  therefore  think,  that  the  Jury  have  decided 
rightly,  and  that  their  verdict  ought  not  to  be  dtstiybed. 

Mr,  Justice  RiciiA^psoN. — ^I  am  of  the  same  opiniott'; 
and  it  appears  to  roe  that  the  evidence  adduced  at  tl|e  trial 
warrants  the  finding,  that  |here  was  an  exclusive  ligbi  in  the 
plaintiff,  and  those  under  whom  he  claimed;  au^  although  it 
has  been  said,  that  this  verdict  was  cont|ary  to  tlie  legal  effect 
of  such  evidence,  it  appears,  that  Mf.  Sturi,  as  owner  of 
Brownsea  island,  has  had  an  exclusive  enjoyment  since  the 
.wall  was  built  by  him;  that  sonle  persons^  on  .application  to 
him  since,  had  been  forbidden  to  fish  on  the  spot  ^n  qqe^tion, 
and  that  olhers  had  been  allowed  that  privilege.    My  Bro- 
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fkiet''Lens  has  contended/  that  the  plaintiff's  case  rests  ofl        1821.' 
acts  of  usurpation  by  Mr.  Sturt  within  the  last  forty  years^       chad 
and  that  an  usage  founded  on  such  tisurpation  can  confer  no       «w  *'     ^ 
right.    If  it  be  clear  that  the  public  liad  a  right  to  fish  over 
the  locus  in  quo  before  that  period,  and  that  the  raising  the 
bank  was  an  act  of  usurpation,  the  plaintiff's  right  would 
not  be  established.     But  this  case,  as  to  the  modem  enjoy* 
ment,  must  be  assimihted  to  others  of  a  like  description. 
An  usage  of  forty  years  duration,  is  not  only  evidence  for  that 
period,  j>ut  affords  a  presumption  of  a  similar  and  anterior 
usage,  if  nothing  be  shewn  to  the  contrary^    Here,  there  was 
evidence,  that  before  the  erection  of  the  wall,  the  locui  im 
quo  was  between  high  and  low  water-mark,  that   it  con* 
asted  of  waste  and  oozy  ground ;  and  that  it  was  wholly  un* 
covered  at  low  water,  vrith  die  exception  of  a  small  stream 
which  ran  through  the  middle  of  it     It  is  quite  clear,  there* 
fore,  that  an  individual  might  claim   an  exclusive  right  to 
property  of  this  description,  either  by  ancient  grant,  or  by 
prescription  or  usage,  independently  of  such  grant.    It  u 
laid  down  by  Lord  tfa/e,  in  his  Treatise  Dt  Jure  Maris  {a)l 
tbaC  ''  the  shore  which  is  covered  by  the  ordinary  flux  of 
the  sea,  may  not  only  beloi^  to  a  subject  in  gross,  which 
posttbly  may  suppose  a  grant  before  the  time  of  memory, 
bdt.it  may  be  parcel  of  a  manor ;  and  the  evidences  to  prove 
this  fact,  are  commonly  these  : — **  constant  aad  usual  fetching    ' 
gravel,  and  sea<*weed  and  sea-sand,  between  the  high  water 
and  low  water-mark,  and  licensing  others  so  to  do ;  inclosing 
aad  embanking  against  the  sea,  and  enjoypient  of  what  is  so 
inned ;  enjoyment  of  wrecks  happening  upon  the  sand ;  pre- 
sentment and  punishment  of  purprestures  there,  in  the  Court 
of  a  manor,  and  such  like.**   AH  these  rights,  except  the  last, 
appear  to  have  been  exercised  by  Mr.  Sturtf  and  were  full/ 
proved  at  the  triah    It  has  been  contended,  that  the  granu  in 
the  reign  of  Charles  2.  are  conclusive  for  the  defendant,  but 

(«)  Part  1.  c.  6»  page  ST. 
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182lj       lliey  are  mtnij  evidence  to  shew  the  state  of  the  apot  in  q«Mr 
tion  at  that  time ; — that  it  was  considered  to  be  between  Ugh 
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«.  ^nd  low  water-mark,  and  that  it  was  waste  and  oo^  land; 

That  therefore,  diews,  that  it  was  then  deemed  «  UHmamarm^ 
or  shore  of  the  sea.  But  these  gmots  appear  to  me  to  be 
rather  against  Ae  defendant,  as  nothing  whatever  was  donf 
by  either  of  the  grantees  under  them.  Further,  they  ar?  not 
only  contradictory  to  the  antecedent  grants^  bnt  against  all 
the  parol  evidence  in  the  cause,  which  I  think  was  abuH 
dantly  suflkient  to  esteblisb  the  pkintiff 's  r^ht.  I  there&w 
concur  with  the  Court  in  thinking  that  tliis  rule  eng^  to  be 

Dli4chafge4. 
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T«  debt  OB  Tuts  Was  BB  action  of  debt  on  bond*  The  defcndjwt  in 
f^^i^^td  ^  V^^p  c"^^  oy«^  •"^  •f**^  recitiBg  a  BBorlgage-deed, 
eyer,  and  after  gbewed  the  condition  to  be  for  the  payment  of  a  €eiiaiB  mRn 
raoitgaee-deed  of  money,  on  a  day  specified,  according  to  the  tenor  of  the 
the  condition  proviso  or  condition  contained  in  the  indentsve,  and  also  lor 
me^o?a^m  ^^  perfbrmance  of  the  covenants  of  such  indentuse.    The 

of  money  on  a  defendant  then  orerved^  that  there  was  not  any  negative  or  4ia- 
day  specified,  ■ 

according  to     juiictive  covenant  in  the  indenture,  and  that  he  paid  to  the 

tiie  provieo       plaintiff  the  sum  mentioned  in  the  oondition,  on  the  day 

containiNl  In 
tlie  indenture, 

and  for  tlie  performance  of  tlie  coronnnta  therein ;  pleaded,  tkat  tliere  were 
no  negative  or  di^iincliTe  covenantB  in  tlie  indenture,  and  timt  bo  paid  tlic 
money  mentioned  in  the  condition  on  the  day  therein  »pecified,  according  to  the 
effect  tliemof,  and  porfonncd  all  the  covenants  and  provisoes  in  the  imleeturo 
on  his  part  to  he  performed.  Tlie  defendant,  in  bis  replication,  tooli  issue  gene- 
rally on  the  non*payment  of  the  money,  and  concladed  to  tko  noantry.  On 
special  demurrer,  assigning  for  causes,  that  it  should  have  concluded  with  a 
verification,  and  that  no  breach  of  the  condition  was  assigned  according  to  the 
statute  S  Sc  9  IVilt.  3.  c  li.  s,  8.  :~Heid,  that  such  replication  was  good,  as 
the  only  point  in  issue  was  the  payment  of  the  money,  and  as  the  plaintiff  had 
therein  denied  the  whole  substance  of  the  defendant's  plea. 
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Mwretn  sperified,  according  to  <he  form  and  effect  of  the       ib21. 
and  that  he  hath  ftlways,  aince  the  making  of  the 


band,  pmohned  «H  the  covenants  and  provisoes  m  the  in-  r. 

BiJTUR* 


!  oil  fab  port  to  be'  observed,  fulfiUedi  performed  and 
hap^  aceopdi^g  lo  the  truefaileiit  and  meaning  thereof.  The 
IB  hia  toplieatiooy  averred^  that  the  defendant  did 
Lptyfia bite  the  ium  nacntioned  in  the  condition,  in  man* 
^  and  fonift  aa  Ihe  latter  bad  in  his  plea  alleged,  knd  con- 
to  ibe  country.  To  diia,  the  defendaht  demurred 
apeciallj,  and  assigned  for  causes,  that  the  replication  con- 
chried  to  the  conatiy,  whereas,  it  should  have  concluded 
with  aa  averment;  that  no  breach  of  the  condition  of  the 
boad  vras  asaigned  according  to  the  statute,  and  that  it  was 
Mt  rileged  that  the  breach  of  the  condition  was  assigned 
aoeordiiig  thereto.    T^t  plabtiff  jomed  in  demurrer. 

The  cause  now  came  on  for  argument,  when  Mr.  Serjt. 
T0ddj,  in  support  of  the  dibmurrer,  snbndfted,  first,  that  the 
leplication  ought  lo  haive  concluded  to  the  country;  and  he 
nsliad  on  the  cate  of  Hedgu  v.  Sandon  (a),  v^ber^  it  was  de* 
ssdedf  that  if  a  pUintiff  in  his  replication  selects  one  out  of 
seveialfiaets  in  the  defendant's  plea,  he  mi&y  traverse  that 
eat,  and  conclude  with  a  verification ;  and  Mr.  Justice 
Bitlkr  there  drew  the  distinction,  and  observed  (6),  that "  i^ 
the  replication  put  the  whole  substance  of  the  defendant* s 
plea  ia.iipae,  he  iamj  coaolttde  to  the  country."  Secamd/y, 
The  plaintiff  should  have  shewn,  that  there  was  a  breach  of 
the  condition  existing  at  the  time  the  action  was  brought ; 
for  although  the  money  might  not  have  lieen  paid  on  the  pre- 
cise day  theron  specified,  it  might  have  been  since,  and  be- 
fore die  commencement  of  this  suit,  and  the  issue  was  only 
taken,  ^iiether  it  was  paid  on  that  particular  day  or  not. 
Although  in  Tomb§  v.  Pamier(jc\  it  was  held,  that  in  an 
action  of  debt  on  bond,  conditioned  not  to  assault,  moles^ 

(«)  S  Tena  Rep.  439. C^)  ^^*  i43.  CO  t3  Cast,  U 
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lasi;  or  injure  the  person  of  the  plaintiff;  the  replication  allegii^ 
that  the  defendant  assaulted,  &c.  by  beating  and  ilUtreatiBg 
the  plaiptifi;  was  a  8uffi<;ient  ^gnment  of  a  breach  of 
the  condition,  for  which  the  Jury  were  to  assess  damages  on 
the  statute  8  &  9  fVilL  3.  c.  1 U  i.  8.,  although  si^ch  brj^wft 
were  not  alleged  in  formal  terms  according  to.  the  ^talute{ 
jet,  in  an  action  of  debt  on  bond  for  the  oon-pajmeot  of 
money,  the  plaintiff  mi}st  shew  what  sum  is  ip^  «rrear  at  iba 
time  of  its  commencement^  and  that  it  still  i«mains  unpaids 

Mr.  Serjt.  Lawes^  contrd,  was  stopped  by  the  Court, 
who  said^  that  there  was  only  one  point  in  issue,  namelyi 
whether  the  money  had  been  paid  or  not  f  The  boqd  was  con- 
ditioned for  the  payment  of  a  sum  on  a  certain  day  ensuing 
die  date  thereof,  according  to  the  tenor  of  a  piofiso  con- 
tained in  the  indenture  of  mortgage,  and  if  the  defendant 
did  not  pay  it  on  that  day,  the  bond  was  forfeited^  and  the 
plaintiff's  cause  of  action  was  complete.  .  The  rule  laid 
down  in  Hedges  v.  Sandon^  doe^  not  apply  to  tbiacase.  The 
plaintifT^  in  his.  replication,  hi)s  denied  the  whole  substance 
of  the  defendant's  plea.  There  was  therefore  no  occasion 
for  assigning  a  breach  specially,  aa  issue  had  been  pro- 
perly taken  on  the  precise  avern^ent  of  paym^pnt  in  tho 
ples« 

Judgment  for  tlie  plainliffii 
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Uftok  «•  CumTiB  tiid  Anodier.     •  Saturdajr, 

Tun-wkis  an  •ction  of  replettn,  for  taking  Ae  ptniitiff'«  JJ,*J^*^ 

goods  ttd  tunber,  in  a  dwelKog-lioaae  and  cloaoi  on  the  14th  vin,  for  tikiiif 

Ji»ie,  ISId.    Avowiy-Tlmt  ono  Thomas  Peitman,  for  two  ^{|^S2  dc- 

years,  next  before  and  ending  on  the6di  Jprtt,  1819,  and  ^"'"Slt^JST* 

frofh  thenceitntil  and  at  the  said  time  when  &c.'  held  die'  T.  P.,  for  two 

and  places  in  which  8cc«  and  doting  all  that  time^  was  tenant  2^!^"^ 

ending  on 
tiM  6tb  AprO^ 
'  16iO,attdfhMH  ttttoee  tmUl,  Ac  was  tenant  to  tiMin;  by  tlrtde  of  a  demuM  to 
him  m^de.at  the  yearly  rent  of  S98/.|  payahle  balf-yvarlyi  and  that  one  year's 
rent  betn;  doc  Arom  hun  to  them,  on  the  day  aforesaid,  they  weU  avowed  the 
Uhia8>dce^^4'teaB  h«r«  HMtooe  IT.  P.,  belbte  tlia  mkhf  *e  demiae  In  the 
avowry  mentioned,  and  before  the  defendants  had  any  thing  In  the  premises, 
te  wll,  en  the  Stfa  iCprO,  l8ld,  waeaeiaed  thereof,  in  fee,  and  being  so  seised, 
demised  the  same  to  the  plaintiff,  to  hold  to  him  for  one  year,  and  so  frsoi  year 
€6  year,  so  long  as  they  should  respeetfrely  please,  at  the  yearly  rent  of  SOf. 
That  IT.  Jff^  being  »o  setoedi  the  nlebitiff  enUred  onder  the  demise  made  to  Urn, 


^d  so  remhlned  until  the  said  time  when  8cc.    That  fV.  P.,  being  entailed  to 
(Ibe  ire? eiaioib  oi^  the  detenntoatleD  of  the  dendse  to  the  phiintiff,  on  the 
1st  Deeemher,  18 1 5,  demised  the  premises  to  T«  P.  for  fourteen  years,  nt  the 
my  vent  ef  S9ai.  p^r«bli  lmir*yeariy .    Thet  after  the  aiaUng  that  demise. 


and  during  the  continoanee  of  the  plaintiff's,  9fm  P.  conveyed  the  pre- 
inlsek  to  the  defendants  in  Ihe,  and  that  they  had  nothing  therein  at  the  nme 
j»f  mfiking  the  distress,  exeept  by  viitne  of  41*1  conveyance,  and  safaject  to 
the  previons  demise  to  the  plalntinT.  That  T.  P.  did  not  enter  nadcr  the  de- 
aiioe  in  hUa,  bat  that  the  plaiatiff  was  in  possession  by  virtne  of  that  made 
to  him,  and  held  the  same  of  defendants,  as  assignees  of  IV,  P.,  and  paid 
them  the  yearly  rent  of  sol.,  *o  reserved  nnder  that  demise,  which  was 
still  subsisting  and  nndetermined.  That  none  of  tlmt  rent  was  In  arrear 
Irom  the  plaintiff,  bnt  that  all  arrears  thereof  vrere  oald  at  the  tbne  of  the 
distress,  and  that  the  defendants  took  the  phiinairs  goods  of  their  own 
wrong :— Without  this,  that  T.  P.,  during  the  whole  or  any  part  of  the  time 
in  which  the  rent  in  the  avowry  was  alleged  to  be  in  arrear,  held  as  tenant 
to  the  plaintiff,  otherwise  than  as  in  the  plea  was  allcged.~Keplication, 
that  T.  P.,  daring  the  whole  of  the  time,  in  which  tlie  rent  in  the  avowry  was 
alleged  to  be  in  arrear,  held  as  tenmit  to  the  defendanu,  as  they  had  in  their 
avowry  alleged  .—Special  demurrer  thereto,  assigning  for  causes,  that  tlie  de- 
fendanU  had  not  traversed  the  auking  of  the  demise  by  W.  P.  to  the  plain- 
tiff,  or  the  contuiuance  thereof,  or  that  tlie  pUiutiff,  when  the  arrears  of 
rent  for  which  the  distress  was  made,  held  tlie  premises  by  virtue  of  that  do. 
mise :— That  it  was  not  alleged,  that  such  demise  bad  ceased,  nor  was  it 
shewn  that  any  of  the  rent  reserved  under  It  remained  unpaid,  and  that  the 
defendants  liad  not  taken  issne  on  the  traverse  offered  by  the  ptea  in  bar,  nor 
sufficiently  denied,  confessed,  or  avoided  the  matters  tlierein  alleged ;  that 
no  ^per  issae  was  taken  by  the  ffoplieation;  and  that  it  attempted  to 
put  in  issue  a  fact  inunaterial,  and  not  issuable  with  rehition  to  the  mat. 
ters  In  the  said  plea.«-The  Court  over-mled  the  demurrer,  as  the  replication 

Ckt  the  material  point  hi  issne  between  the  parties,  vix.  whether  T.  P. 
Id  nnder  the  defendants,  as  stated  by  them  in  their  avowry,  and  as  the 
facts  alleged  in  the  plea  in  bar,  previous  to  the  travcfse,  weie  matter  of  hi. 
ducement  only. 


Vrrou 


jtOil  CAMS  in  HILARY  tiSBt, 

Iftil.  diereof  to  the  defendsnts^  bj  virtue  of  a  certain  demiie 
thereof  to  him,  Peitman,  theretofore  made^  at  the  yearly  rent 
T"  of  «98/.  papbbhdU'-Ti^lf,  m  the  OthJipHl,  and  llth 
O$iober,  in  each  year;  and  that  because  one  year^i  rent  was 
due  attd  an  irraar  fion PeflMin  to  the  detodantooD^hk 
<Miitf|M«/;i&ia  they  wen  avowed  the  lakiiB«i  «c.ia»  in  the 
deckration  neniioned*  They  dso  oada  ^cogmmite  m 
btililb  of  PtflMEiii  and  nwrred/  tfiat  the  pliintiflr,  lor  two 
yeUB,  ending  on  tfte  llth  OOobtr,  1818,  held  the  eeid  phcm 
in  which  be*  aa  tenant  thefeof  to  PeMmMj  by  virtne  of  a 
demise  made  to  the  pbuntiff,  at  the  yearly  rent  of  30/.,  p^y- 
able  OH  the  £5tb  March,  and  nA  SepUmbet  m  mA  year; 
and  that  because  the  sum  of  20/.,  parcel  of  60/.  of  the  rent 
aforesaid,  for  the  said  space  of  two  years,  ending  on  the  said 
1  Itb  October,  became  due  from  the  plaintiff  to  Peitman, 
(he  residue  of  the  said  sum  of  60/*  of  the  rent  aforesaid  ha?« 
faig  been  before  then  paid  and  aatis6ed,  the  defeiidaota  well 
acknowledged  the  tdcing,  8cc.  Pleas  in  bar  to  the  aTowiy*^ 
Rr§i,  That  Tkomas  Petiman  did  not  hoM  as  tenant  -thereof 
to  (he  defendants.  Seconify,  That  one  fftUiam  Peitman, 
before  the  Said  time  when  8ic.  iind  also  before  the  making 
of  Ae  demise  in  the  avowiy  mentioned,  and  before  the  de- 
fendants had  any  thing  in  the  said  places,  in  which  &c.  to 
wit,  on  the  6th  April,  1815,  was  sased  in  his  demesne  as  of 
fee,  of  and  in  the  said  places,  in  which  8cc,  in  Ae  avowry 
mentioned ;  and  being  so  seised  thereof,  he  the  said  WUUam 
Peitman  afterwards,  and  whilst  he  was  so  seised,  and  before 
the  .said  time  when  Sec.  and  before  the  making  of  the  de- 
mise in  the  avowry  mentioned,  and  also  before  the  defendants 
bad  any  thing  in  the  said  places,  in  which  &c.  to  wit,  on  the 
same  day  and  year  last  aforesaid,  demised  the  said  places,  in 
wbich  &c.  to  the  plaintiff,  to  hold  the  same  to  him  for  one 
'  from  thence  next  ensuing,  and  so  from  year  to  year,  ao 
long  as  it  should  please  the  said  fTilliam  Peitman,  and  the 
plaintiff,  or  Hieir  respective  assigns,  at  and  under  the  yearly 
rent  of  20l.  payable  half-yearly.    The  pluntiff  then  afvenred. 


Ilm* 


IN  TUB  vinm  Mxn  tMON»  :Y8Aa»  of  no.  iv. 

tk9t  Wittkm  Peitinam,  Img  9ommd  m  ^faiMikl,  awl  lU 
Mid  demifle  hairii^(  been  ao  nude  4o  Ihe  plaintiif  at  afova* 
mi»  he  aftarwardiy  a«d  befoie  4ke  aaid  tiiaa.  wImb  4^       ^^^ 
and  bafona  Ae  aMiUog  of  llie  denMe  in  die  avowry  aaan* 
lioaad,  aadabo  Jitftm  ttue  aaid  detedaeta'  bad  my  llmip  ki 
A^iiaid  plaeeti  ittvrbidi  fcc.eataaad  intodbniy  aMhtacame 
and  ma  poasasied  ihanMi^  mdar  and  fcgr  viitna  of  dM!  da*» 
«iiae  j$o  to  liim  tbemaof  oiadi^  and  ao  fODniBadiBODi  Ikmm 
concwnattj^  iM«il«idatlhaaaUtiaic,iilienfcc.    He<  Hm 
f  mredi  Ibat  Ibe  aaid  WWmm  Ptiiman,  img  €ntillad  to 
Ibe^ffevaciiQii  ^  and  io  the  aaid  flacea,  in  vhkk  duc^  aieti 
foAioMPediafEeltjF  ciqiectam  90  ihe  detmnioaiion  of  the  aaid 
^wi^  to  th^  plainttfT,  and  be  bei^g  so  poaaeiaed  tbafoof^ 
Vbf.  wttt!9  of  ti^^id  la^t-meotiooed  idamiac^  aftemmrdi^nod 
VKbilit  it  was  ^idiMtimy  and  befora  the  daieodMta  btd  Hff 
thins  4n  the  p^flpiiaa^  to  ynt^  on  the  )»l  Diumbfiff  l^hkp 
lf(UB4m  P0Hfmn,  bj  a  cartab^iodafKure  of  Jaaae,  WMle  be* 
teeeo  him^^If  of  the  oof ,  and  ibe  aaid  ThtntmM  P^tmm  of 
the  Qftiu  paf  1^  demised  the  said  phifei  hi  wbiob  lie*  lo  jrihe 
iMd  7At>ifiaf  PiUmaffp  to  held  the  same  to  hini,.fi«  fiaifftae» 
jeersi  from  the  Udi  OctoA^  then  hmi  pait,.al  the  yeaMgr 
leoi^  «0S^  payable  hftf-jeerlj,  thai  is  to  my,  onibe^dl 
^prilf  and  Uth  October,  in  each  yeari  whi^  lastHweiH 
4o^  demise,  was  and  is  the  same  demise  as  in  the  said 
^spwij  ^lenjtieni^di  and  not  another  and  different  demise« 
TI10  plaimiflf  then  nterrod,  that  after  the  making  the  lasl* 
menMoned  demise,  and  whilst  he  was  b  the  possession  of  the 
■aid  placesi  in  which  &€•  under  and  by  virtue  of  the  said 
demise  so  to  him  thereof  made»  and  dnriiig  the  conlinuaiice 
tjkereof,  to  wit.  on  the  SQlh  Jaooaiy,  18 16,  by  oeruiiu  valid 
fooisoyances  in  that  behalf,  duly  made  by  the  said  WUIium 
Petinunh  he  demised,  granted,  baifMned,  sold,  released  and 
confirmed  lo  the  defiendaols,  the  said  places,  in  which  Ste.  and 
aU  4he  estate,  right,  title  and  interest  of  him  Peitman  themo^ 
lo  hold  the  same  to  the  defendents,  Ibeir  heirs  and  assigns 
for  eaer ;  that  the  defendants  had  nothing  in  the  said  places 
in  which  &c.  ui^l  the  making  of  thfe  said  conveyances,  nor 
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lan; '      im)  tbey  itoy  dung^  diereiii  «t  die  time  of  making  tfie  dist^esi 
iii-tb6  avowrj  mentidDedy  except  by  virtue  of  the  said  con- 
vqfaacea;-  and  snbieet  to  the  deniae  ao  prevbusly  made 
thereof  to  the  plaintiff  aa  afoieaaidi  and  which  said  demiae 
1^  Ike  aaid  time  wiien  kc  fenaiaed  and  waa  aiibUatin|;  add 
nadetennined.;  dmt  tlm  aaid  TJiomat  PMnum  did  not  at 
anj  time  after  the  making  of  tim  demiae  berembefbre  men^ 
timmd  to  have  been  made  to  him  «r  aforeaaid,  enter  into  or 
take  poBsession  of  the  aud  places  in  wbidi,  Bcc.  uoder  or  by 
Vutoe  of  the  said  laa^mentiooed  demise ;  bat  the  pltdnttff 
at  the  time  of  making  thereof,  and  *  ftom  thence  until  uml  ^ 
theemd  time  when,  flic,  waa  in  At  possession  of  thcf' aaM 
places,  in  which  tec.  mider  and  bj  virtne  of  the  demise  so 
to -tiim  thereof  made  as  tforesaid|  and  for  and  daring  alt 
the  time  lest  aforesaidi  hdd  the  teme  of  thd  defendants,  '« 
auch-  asrignees  as  aforesaid,  of  the  said  fVittiam  Penman^ 
under  md  by  vtrtne  of  the  demise  so  to  him  made  thereof  sis 
aforesrid^  and  for  and  daring  all  that  time,  paid  to  tli^  de-* 
fendahtr  the  said  yearly  rent  of  20/.  so  reserved  and  made 
payliMo  by  him  as  aforesaid,  under  the  demise  which  is  still 
aubaistiRg  and  undetermined ;   diat  at  die  sind  time  when' 
&e.  >nothing  of  the  said  yearly  rent  of  9X^1.  remained  or  #aa^ 
in  arrear  from  the  plaintiff,  but  the  said  last-mentioned  rent, 
and^all  arrears  thereof,  at  the  time  of  making  tlie  distress,  had 
been  and  were  fiilly  paid  and  satisfied,  and  tfaet  after  the  rent 
bad  been  so  peid,  and  whilst  the  plaintiff  was  in  the  pioifses- 
aion  of  the  said  places,  in  which  &c.  under  the  demise  so 
to  him  thereof  made  as  aforesaid,  the  defendants  at  the  said 
time  when  &c.  of  their  own  wrong,  took  the  goods  and 
chattels  of  the  plaintiff,  in  the  declaration  mentioned,  in  die' 
aaid  places,  in  whidi  8cc«  and  unjustly  detained  the  sMie; 
against  sureties  and  pledges,  until,  &c.  hi  manner  and  fomi 
as  die  plamtiff  hath  above  thereof  complained  against  them  :-^' 
without  this,  that  the    said  Thomat  Petfman,  during  the 
whde  or  any  part  of  the  said  time,  in  which  the  Mid  rent  m 
the  said  avowry  is  alteged  to  be  in  arrear,  accrued  or  become 
due,  held  and  enjoyed  the  said  places,  in  which  ftc.  as 
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tenant  theroof  ta  the  said  plaiadfl;  under  the  fluid  indentiire'  laSi*^ 

of  Ist  December,  1805,  otherwise  than  aa  iu  this  plea  ia  in  |^^  . 

thai  behalf  abof  e  alleged ;  And  thia^  8u:.    Wherefore,  8ic.  «• 


OvnTia. ' 


'llere  were  odier  pleas  in  bar,  stating  the  demise  in  cKf- 
ferent  terms,  and  that  there  was  no  rent  in  atfiear. — 'Replica- 
tion to  the  second  plea  in  bar,  that  the  defendants  ought 
not  to  be  barred  from  avowing  the  taking  of  the  said  goods 
and  chatteby  in  the  declaration  mentioned,  in  the  said  places 
in  which  8cc.  and  justly,  8cc.  because  as  before,  they  said,  that 
the  said  Thomas  Pettman,  during  the  whole  of  the  said 
time  in  which  the  said  rent  in  the  said  atowrjr  allq^ed  to  be 
in  arrear,  accrued  and  became  due,  held  and  enjoyed  the 
said  places,  in  which  8cc«  as  tenant  thereof  to  the  defend- 
ants, iu  manner  and  form  as  they  had  in  their  atowry  in . 
that  behalf  aboye  alleged;  and  this  they  prayed  might  be. 
enquired  of  by  the  country.    To  this  replication,  the  plaintiff 
demurred  specially,  and  assigned  for  causes,  that  the  de- 
fendants had  not  thereby  traversed  or  denied  the  mahiqg 
of  the  demise  in  the  second  plea  mentioned,  and  thereby 
aliped  to  have  been  made  by  the  said  fVilUam  Pettman  to 
the  plaintiff^  or  the  continuance  of  that  demise,  or  tliat  die 
pbuntiff  at  the  said   time  when  8cc.  and  during  the  time 
m  which  the  said  supposed  arrears  of  rent,  for  which  the 
said  distress  was  made,  accrued  ;--4ield  and  enjoyed,  or  was 
ia  the  possession  of  the  said  places  in  which,  &c.  under 
and  by  virtue  of  the  said  demise  so  to  him  thereof  made 
by  the  said  William  Pettman  ;  that  it  was  not  alleged  that 
the  said  demise  so  made  to  the  plaintiff,  had  ceased  or  was 
ended  or  determined,  before  or  at  the  said  time  when  &c. 
nor  diewn  or  alleged,  that  any  thing  of  the  said  rent  le* 
aerved  and  made  payable    under    and  by  virtue  of  tiiat 
demise,  remamed,  or  was  in  arrear  or  unpaid,  at  the  aaid 
time   when  &c.  and  that  the  defendants  had   not  taken 
or  .offered  an  issue  op  the  traverse    taken   in  and   by  the 
aaid  plea,  nor  sufficiendy  denied,  confessed,  or  avoided  the 
mailers  therein  above  alleged;  and  that  no  apt  or  proper 
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mtk  ^oa  Ma  lakep  or  offimd  k'  or  by  th^  Mid  Ftfiieiitei; 
•pd  duit  it  attfitnpted  to  put  io  isaiie  •  frcl  ioMMtam^ 
aod  Bot  iMinblt,  with  relation  to  tbo  aiailerB  contanedia 

CvaTit.      ii^Q  „jj  pi^  Iq  i^f .  HQJ  ii^^i  iii^  replication  was  in  other 

reepeelii  mcertaio,  informal,  and  uuufficifioty  8u« — The  de- 
feodanta  joined  in  demuirer. 

The  cause  came  on  for  ai^piment  this  dagrj  when 
Mr.  Serjt.  Lowes,  for  the  plaintiff^  submitted,  that  he  was 
entitled  to  judgment  by  law,  as  well  as  the  general  rules  of 
pleading*  None  of  the  material  facts  in  the  second  pka,  am 
denied  or  answered  in  the  replicatiooi  nor  does  it  Cake  issoe 
on  the  traterse  therein  made  ;-^t  is  therefore  insuflkient  and 
defectite.  That  traverse  is  qualified  by  a  reference  to,  and 
must  be  coupled  with  the  anteoedent  facts  as  slated  in  the 
plea,  viz.  the  pretioas  demise  of  William  Pdimam  to  ttie 
plaintiff;  and  the  mpUcation  merely  stales,  that  ThmMM 
PiUmam  held  as  tenant  to  the  defendants,  as  dieyhad^al- 
leged  in  their  a?9wry.  The  plaintiff  was  tenant  from  year 
to  year  to  JVilUum  Petlmunf  under  a*  demise-  horn  him,  pre- 
viously to  that  staled  m  the  avowry.  The  defmidants  there- 
fore,  had  no  right  to  distrain  m  respect  of  the  rnt  wmwed 
for.  The  replication  should  have  stated  Ae  hoUing  to  be 
otherwise  than  that  alleged  in  the  second  plea,  and  not  coih 
fined  it  to  the  defendants'  avowry.  Hie  tmverse  in  that 
plea  is  thereby  avoided,  and  the  facts  therein  cenlatned,  are 
pot  denied. 

Mr.  Serjt  Letn,  contri.^-^The  issue  »  properly  taken  by 
|he  defendants  in  their  replication,  and  they  have  therefore 
adopted  the  right  and  proper  course.  If  diey  had  traversed  all 
the  facts  contained  in  the  second  plea  in  bar,  the  issoe  wodd 
h#ve  b^n  fer  more  c^jectionable.  The  whole  of  the  hctM 
0)ay  be  tried  on  it  as  it  now  stands.  None  of  them  stated 
in  that  plea,  were  admitted  in  the  replication,  but  the  de- 
fendants averred,  that  Tkoma*  Peitman,  during  the  whole  of 
the  time  in  which  tlie  rent  in  the  avowry  accrued  due,  held  as 
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taMmt Ihfifof  t9  Ae  lieCmdtatt,  m  name  «•  theyiud  »  IAt|i. 
tbeir  avowry  alleged.  The  factSi  as  stated  b  the  plea  io  ba%  |j^^ 
im  introduced  drciiitously,  for  the  only  question  is,  wfaedicr 
the  halding.by  TAomas  PeUmanp  was  in  the  tcnas  set  out  in 
|be  avowry.  The  anterior  holding  is  wholly  inconsistent 
with  tlie  point  in  issue  between  the  parties*  There  is  no  oc- 
casion to  notice  the  former  lease  from  fVilliam  Peiiman^ 
If,  therefore^  the  whole  of  the  matters  in  (be  second  plea 
had  been  traversed  by  the  defendants,  it  would  be  only  a 
pircuitous  mode  of  coming  at  the  same  point;  and  the  only 
fiiesiion  in  is«ue  is  properlty  taken  in  the  repUcationy  and  is 
filk  only  subsisting  faist  to  go  to  a  Jury, 

Mr,  Se«|t.  Ltm$h  in  i«ply.:-^Botlr  the  demises  refer  t» 
Itha  aan^  subject-matter.  The  plaintiflf  has  denied  aiqr  Is* 
panoy  in  ThM/iss  POtmafh  othervsise  than  was  alleged  io  the 
pkt*  .Tba^  tlieyeforei  had  reference  to  the  first  lease  from 
Witii^m  Peitman^  which  was  still  in  eaistence,  end  cons** 
%iMnl]iy  pretiented  th^  defendants  from  their  right  to  distrains 
Thi^  nipli(;«tipn  only  takes  issue  ou  whether  Thomtu  PeTN 
mw  ^^  tenant  to  the  defendanti.  That  depends  on  cir«^ 
cumstances,  which  are  fully  set  out  in  the  plea  in  bar,  wheraby 
^  iiiliy  appears,  that  the  defendants  had  no  right  to  distrain* 
The  facts  therain  stated,  constitute  the  snbstance  of  the 
iafue^  The  tenancy  is  admitted  as  stated  m  the  avowry, 
but  coupled  with  thoae  o}faer  circumstances,  it  amounts 
to  an  avoidance  of  the  defendant's  remedy  by  distiuss* 

lArd  Chief  Justice  Dallas.— It  clearly  appears  to  me, 
that  tbe  pleadings  as  framed,  substantially  put  in  issue  the 
only  material  question  to  be  tried  between  the  partial.  It 
if^  whether  TAoma^  Petlman  held  under  the  defendants,  as 
seated  by  them,  in  their  avowry^  The  substance  of  the 
plaintiff's  second  plea  in  bfir  is  a  denial  of  such  holding. 
The  only  point  then  to  be  considered,  is  the  nature  of  that 
holding,  and  what  it  actually  was*  The  replication  states, 
that  the  boldiug  was  in  the  same  Urms  as  alleged  in  the 
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18S1«       •vowry.    I  therefore  tfiink  there  is  no  groond  for  the  de» 
nmrrer* 


tlFTON 
CUBTIl. 


Mr.  Justice  Pabk.—* I  em  of  the  saoie  opinion.  Hie 
ayowry  stated,  that  Thomas  PeitnUtn  held  as  tenant  to  the 
defendants,  at  die  time  of  the  distress.  That  is  the  point  in 
issue  between  the  partiesi  and  all  the  circumstances,  as  stated 
in  the  plea,  merely  tend  to  shew,  that  he  did  not  hold  as  such 
tenant  to  them. 

Mr.  Justice  Bvbrovgh. — One  of  the  causes  assigned  as 
a  ground  of  demurrer  is,  that  the  defendants  have  not  taken  or 
offered  an  issue  in  their  replication  on  the  traTcrse  taken  bj 
the  plaintiff's  second  plea  in  bar,  nor  sufficiently  denied,  con- 
fessed, or  avoided  the  matters  therein  chaiged.  If  they  had 
taken  issue  on  the  words  of  the  traverse,  it  would  have  been 
immaterial,  and  therefore  the  defendants  were  confoied  to 
the  terms  of  the  holding,  as  set  out  by  them  in  thrir  avowry. 
It  appears  to  me,  that  the  issue  has  been  most  correctly  taken, 
for  the  facts  as  stated  m  the  plea,  previous  to  the  tcaverset 
merely  amount  to  an  inducement,  and  may  be  eonndered  as 
entirely  out  of  the  question. 

Mr.  Justice  Richardson. — ^The  only  point  in  this  ene 
is,  whether  the  replication  raises  an  issue  on  the  facts  as 
stated  in  the  previous  part  of  the  record,  under  wbidi  die 
rights  of  the  parties,  and  merits  of  the  case  may  be  tried. 
I  am  clearly  of  opinion  that  it  does.  It  is  stated  in  the 
avowry,  that  Thomas  Peitman  held  as  tenant  to  the  defend* 
ants.  The  plaintiff  by  bis  second  plea  in  Imr,  has  introduced 
a  number  of  facts  by  way  of  inducement,  and  stated  a 
different  holding  from  that  set  forth  in  the  avowry,  viz. « 
demise  from  year  to  year,  from  fVilHam  PHtman  to  the 
plaintiff,  which  still  continued  to  subsist,  and  under  which 
the  plaintiff  became  possessed.  My  Brotiier  Lawe$  haa 
assumed,  that  the  facts  as  steted  in  the  plea,  a^  altogether 
inconsistent  widi  the  holding  of  ThomMs  PtUman  as  rileged 
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in  the  avowiy,  as  it  concludes  by  fniversiog  diat  be  held  18S1. 
dtberwise  than  as  in  that  plea  was  alleged.  That  traverse^  IjnoM 
however,  admits  a  tenancy  to  exist  in  Thoman  Peitman  to  a 
certain  extent*  The  defendanu  being  aware  of  the  nature 
of  his  holding,  averred  in  their  replication^  that  he  held  as 
tenant  to  them,  as  diey  had « before  stated  in  their  avewry, 
m.  that  he  enjoyed  the  premises  as  tenant  to  them  at  the 
time  of  the  distress.  If  they  had  not  taken  issue  on  the 
tenancy,  as  stated  in  the  avowry,  they  would  not  bo  eiitided 
to  go  into  proof  of  such  holding.  If,  tbeiBfore,  they  had* 
taken  issue  on  the  introductory  fact^,  as  strted  in  the  second 
plea  in  bar,  it  would  be  immaterial,  imd  Aere  can  be  no  doubt 
but  that  the  merits  of  the  case  will  be  fully  got  at,  by  going 
down  to  trial  on  the  issue  as  it  nowstands. 

Judgment  for  the  avowants. 


•Attwood  and  two  Others  v.  Rattenbubt.  Monday, 

Feb.  5. 

M».  Serjt  Len$,  on  a  former  day  in  this  Term,  had  ob-  ^^ jg*""- 
tained  a  rule  niit,  that  the  defendant  might  be  discharged  writ  against  a 
on  filing  common  bail,  and  that  the  bail-bond  which  bad  d^^own^ 
beoi  given  jn  this  c^ttse,  might  be  delivered  up  to  be  can-  ^JJ^'^tilSr 
cdled ;  on  an  aflMavit  which  stated,  that  the  three  plain-  own  right,  and 
tiffs,  Messrs.  Aliwood  and  Spooner,    had  sued  out  a  writ  ttiemieWea  la 
egunst  the  defendant,  in  their  own  names,   and  declared  ^^^du!^^ 
ykMt;  bim  as  the  fbawer.of  a  bill  of  exchange  in  thei^  rarrinag  part- 
own  ff^t,  and  that  in  tli^  affidavit  to  hold  to  bail,  the  debt  tal  variance;— 
was  sUted  to  be  due  from  the  defendant  to  then^  as  sur-  ^er^^'^ 
nting  partaeni  of  I$aae  Spooner  deceased.  .    b^^^^^M 

aod  wooid  not 

Mr.  Seijt.  Vaughan  now  shewed  cause,  and  submitted,  lifin^^M^ST 
that  the  affidavit  formed  no  part  of  the  process  by  which  J[^tm^*^ 
.  the  defendant  was  brought  into  Court,  and  that  although  it  paynwnto/ 

▼ou  V.  o 
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18211       was  therein  stated,  that  be  was  indebted  to  the  plabtiffs-  a^ 

.  ^T"^       surviviDg  partners,  still,  they  were  mere  words  of  description, 

v»  and  might  be  rejected  as  surplusage.    If  a  debt  •  be  due  to 

iNBiTRT.  ^  p^f3Q||  113  3arviving  partner^  and  he  declares  in  his  own 

right,   the  defendant  may  hate  bi^  remedy  by  pleading  in 

abatement,  or  taking  advantage  of  it  at  the   trial.      Id. 

Bickards  v.  Heather  (a),  it  was  h^ld,  that  under  a  deelara- 

tioD  containing,  only  one  set  of 'counts,  chaiging  the  de- 

ftndant  in  bis  own  right,  the  plaintiff  might  recover  one 

demand  due  from  th^  defendant  individually,  and  aqothec 

due  from  him  as  surviving  partner*     The  same  princi|de 

might  apply  to  the  case  of  a  plaintiff.    Auother  olyeetioa 

in  this  case  is,  that  the  defendant  has  not  appeared^  but  has 

merely  given  a  bail-bond,  and  .until  he  had  put  in  bail,  be 

.  could  not  be  in  a  condition  to  make  this  motion. 

But  the  Court  observed,  that  if  the  defendant  was  ori- 
.  >ginally  indebted  .to  three  persons  for  money  lent,  one  of 
whom  was  since  dead,  it  would  be.  a  different  loan  : — ^that 
here  it -appeared, -that  4here  was  a  variance  between  ^e  writ 
;and  affidavit  of  debt,  wbicb^v^s  of  itself  sufficient  to  dis- 
f  charge  the  bail,  and  ;  it  was «  necessary  consequence,  thit 
the  declaration  must  follow  the  writ ; — and  that  under  the 
circumstances,  the  defendant  was  .entitled  to  make  this 
motion,  as  he  had  b^ep  j>ut  totlJ^^xpenceof  procnring  a 
bail-bond. 

I 

Mr.  Serjt.'Ftft/gAd!ii ''then  moved  to  amend  thewrit  auci 

declaration,  by  inserting  the  words  '^aurviviag  partners   of 

Isaac  Spooner,  deeeabed/^ — ^wbkli  the  Court  lefuted,  and 

the  rule  was  accordingly  made  ' 

Absolute  (6). 


.(a)  1  Burn,  dc  Aid.  29.— ^/')Seq  Sj)ddws  v.  MurCj  6  Term  Rep.  56^ 
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Christib  and  Othen,  Assipiees  of  Laing^  a  Bankrupt,      Taesday, 
V.  Lewis.  ^•*^*- 

This  was  an  action  of  a»sumpsit  iox  money  had  and  re-  Thedefendant, 
ceived  by  the  defendant  for  the  use  of  Laingy  before  he  be-'  ship,  entered 
came  bankrupt,  and  also  for  money  had  and  received  by  the  Mrty  wIS'iS'^ 
defendant,  to  the  plaintiffs*  use,  as  assignees  of  the  estate  freighter,  by 
4    .-r  r    .  J  T    .         \       ....  fr»      wWch  the  for- 

and  effects  of  the  B^id  Latng,  after  his  bankruptcy.     The  mer  "  ftranted, 

declaration  contained  the  other  usual  money  counts,  with  a  TJl^Md^the^ 

Utter  «  hired, 
and  to  freight 
toolL*'  the  ship,  for  a  voyage  ont  and  home.  The  owner  covenanted,  that  the 
iressel,  being  weli  niatined  and  fntniahed,  as  is  nwal  lor  veMels  in  the  mer- 
chants' service,  the  master  should  receive  on  board  ^t  London^  goods  to  be  sent 
alongside  her  there  by  the  freighter,  and  deliver  them  from  alongside,  at  New» 
Joundlaad,  to  the  agents  of  the  freighter,  according  to  bills  of  lading,  and  such 
cargo  having  been  discharged  there,  to  receive  other  goods  in  like  manner, 
and  deliver  tlti^  at  Demerara ;  and  having  discharged  the  samoi  shoald  receive 
other  goods  there,  and  deliver  them  at  London,  agreeably  to  bfAs  of  lading. 
The  owner  also  a|; reed;  that  tlie  ahip's  boata  shoald  assist  hi  unloading  and 
loading  tlie  cargoes,  ^hen  required  by  the  freighter,  providetl  no  impedi- 
ment was  thereby  to  be  made  ill  carrying  on  the  exclasive  duti*^"  of  the  ship.  -In 
.  cmsidcration  whereof,  the  freighter  covenanted  to  send  and*  take  the  goods 
from  alongside,  and  to  pay  for  the  freight  and  hire  of  t1ie  vessel  for  the 
voyage,  26001.  with  primage,  drc— one  qnarler  part  tlicreof  on  delivery  of 
the  cargo  at  Newfoundland,  bv  goo(f  bills  at  sixty  days  siglit  on  Lndan^ 
and  the  remainder  by  good  bila  at  two  months  date,  tVom  6ie  day  of  the 
ship's  report  inwards  at  the  port  of  London,  The  voy^e  ytta  performed, 
and  goods  of  third  persons  brought  from  Demerara,  nnder  bills  of  lading,  de- 
Uverabie  to  the  consignees,  on  payment  of  certain  specified*  freight  therein 
mentioned,  which  freight  the  owner  received.  Bills'  of  exchange  for  one 
^nerter's  freight  were  drawn  on  the  frei^ter  at  NewftmidlaMd^  which  were 
afterwards  accepted  and  dishonored  by  liun ;  and  no  soni,  nor  biU  for  the  re- 
maining three  qnarten  freight  per  charter-party,  were  given  or  tendered  to 
him,  on  the  return  of  the  ship :— Held,  first,  that  taking  the  whole  of  the 
charter-party  into  consideration,  the  possession  of  the  ship  did  not  pass  to  the 
freighter,  but  reaiahied  in  the  owner,  notwithstanding  the  words  of  grant 
used  in  its  commencement,  and  that  the  mere  circumstance  of  his  having  * 
entered  into  an  agreement  with  the  charterer,  as  to  the  mode  bj  which  he 
ahoold  be  paid  for  freight,  did  not  divest  htm  of  his  lien  on  the  cargo  for 
freifbt,  and  that  It  made  no  difference  that  he  had  deFiverea  the  homeward 
cargo  to  the  consignees,  and  received  the  freight  doe  upon  the  bills  of  lading 
which  was  different  from  that  due  uoon  the  charter-party.  Secondly,  that 
the  owner  had  a  lien  on  the  goods  of  the  oonsignees  of  the  homeward  cargo 
mentioned  in  the  bills  of  lading,  to  the  extent  of  the  freight  sUpolated  for 
t&ereUi,  as  a  security  for  his  ireight  due  npon  the  charter-party, 

VOL.  V.  P 
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1821.        count  on  an  account  stated,  to  which  the  defendant  pleaded 

Lewm,  ^^  jhe  trial  of  the  cause,  before  Lord  Chief  Justice 

Gibbs,  at  Guildhall,  at  the  Sittings  after  Trinity  Term, 
1817,  a  verdict  was  found  for  the  plaintiffs,  damages 
108 U.  I6s.  9i.,  subject  to  a  reference  as  to  the  amount, 
and  to  the  opinion  of  this  Court  upon  the  following  case  ^-* 

The  defendant,  on  the  2d  February  1815,  and  from 
thence  continuallj  until  the  1st  April  1816,  was  the 
sole  owner  of  the  ship  Ann,  belonging  to  the  port  of 
London.  On  the  said  2d  February,  1815,  the  defendant, 
as  such  owner,  and  Laing  the  bankrupt,  entered  into  a 
charter-party,  under  seal,  by  which  the  defendant  for  him- 
self, hb  heirs,  executors  and  administrators,  granted  and 
to  freight  let,  and  Laing,  for  himself,  his  executors,  admini- 
strators and  assigns,  hired  and  to  freight  took  the  ship 
Ann,  for  the  voyage,  and  upon  the  terms  and  conditions 
following,  and  for  the  considerations  hereinafter  men- 
tioned;— Imprimis,  The  defendant  covenanted,  that  the 
vessel  being  tight,  staunch,  and  substantial,  well  manned, 
tackled,  apparelled,  and  furnished  as  is  usual  for  vessels  in 
the  merchants*  service,  and  for  the  voyage  thereinafter  men- 
tioned, the  master  William  Wilson,  or  some  other  proper 
person  in  his  stead,  should  take,  receive,  and  properly  stow 
on  board  the  said  vessel,  all  such  lawful  goods,  wares,  and 
merchandizes,  as  the  said  freighter,  or  his  assigns  might  think 
proper  to  send  alongside  her  in  the  port  of  London,  not  ex* 
ceeding  in  the  whole,  what  she  could  safely  stow  and  carry, 
over  and  above  her  stores,  tackle,  apparel,  and  provisions ; 
and,  having  received  the  same  on  board,  and  being  dispatched, 
the  said  master  should  immediately  (wind  and  wenther 
'  permitting),    set    sail,  in   and  with    the  vessel,   from    the 

port  of  London,    and    proceed  to    Portsmouth,    there   to 
join  and  sail  with  the  6rst  convoy  appointed  for  Newfound^ 
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land,  and  having  arriyed  at  St.  John\  ill  that  island,  should  1821. 
make  a  right  and  true  delivery  of  the  cargo  from  alongside,  ^^^^ 
to  the  agents  or  assigns  of  the  said  freighter,  according  to 
billa  of  lading  signed  in  London;  and  such  cargo  being  dis- 
charged, and  the  vessel  rendered  tight,  staunch,  and  sub- 
stantial, well  manned,  and  furnished  in  the  manner  aforesaid, 
the  master  should  Uke,  receive,  and  properly  stow  on  board 
the  said  vessel,  from  the  agents  or  assigns  of  the  said 
fre^ter,  all  such  lawful  goods  as  he  or  they  might  send 
alongside,  in  craft,  (provided  at  the  costs  and  expeiices  of 
the  said  freighter,  his  agents  or  assigns)^  not  exceeding  in 
the  whole,  what  she  could  safely  stow  and  carry,  over  and 
above  her  stores,  tackle,  apparel,  and  provisions;  and  hav- 
ing so  completed  her  loading  in  St.  John's  aforesaid,  and 
being  dispatched,  should  immediately  (wind  and  weather  per- 
mitting), set  sail,  and  proceed  from  thence,  with  or  without 
convoy,  to  Demerara ;  and  having  arrived  there,  should  make 
s  right  and  true  delivery  of  die  cargo  from  alongside,  to  the 
agents  or  assigns  of  the  said  freighter,  the  conveyance  thereof 
from  the  ship  to  the  shore,  to  be  at  his  or  their  expence ;  and 
having  discharged  the  same,  according  to  bills  of  lading  signed 
at  Newfoundland,  and  the  vessel  being  in  readiness,  after  the 
manner  aforesaid,  for  the  further  continuation  of  the  voyage, 
Ae  master  should  take,  receive,  and  properly  stow  on  board 
the  said  vessel,  all  such  legal  goods  as  the  agents  or  assigns 
of  the  said  freighter  should  send  alongside  of  her,  not  ex- 
ceeding as  aforesaid ;  the  conveyance  of  such  goods  from  the 
shore  to  the  ship,  to  be  at  the  expence  of  him  the  said 
freighter,  his  agents  or  assigns;  and  being  so  loaded  and  dis- 
patched, should  immediately  (wind  and  weather  permitting), 
set  sail,  and  proceed  from  Demerara^  for  the  port  of  London^ 
and  on  her  amval  in  the  West  India  Dock  there,  make  a  right 
and  true  delivery  of  such  her  homeward  cargo,  agreeable  to 
bills  of  lading,  and  then  end  and  complete  the  said  intended 
voyage,  <'  the  act  of  God,  the  King's  enemies,  fire,  the  dan- 
gers and  accidents  of  the  seas,  rivers,  and  navigation,  of 
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ia21.       whatsoever  nature  and  kind,  always  and  in  all  cases  ex- 
''^^        cepted." — And  the  said  owner  consented  and  agreed,  that  due 
«.  assistance  should  be  given  with  the  ship's  boats,  properly 

^■*'"'        manned  for  the  purpose,  ii^  unloadhig  and  loading  tlie  car- 
goes, at  the  respective  ports  above  mentioned,  at  all  times, 
when  required  by  the  freighter,  his.agents  or  assigns.;    but  it 
was  nevertheless  understood,  that  no  inipediK^eut  was  thereby 
to  be  made,  in  carrying  oix  the  exclMsive  operations  or  duties 
of  the  ship ;  and  the  said  owner  did  further  covenant,  pro- 
mise, and  agree  with  the  said  freighter,  that  he  should  be  al- 
lowed in  the  whole,  one  hundred  running  days,  for  loading  the 
said  vessel  in  the  river  Thames^  for  unloading  and  loading 
her  in  Si.  John's,  and  for  unloading  and  loading  her  in  De- 
tnerara ;  such  lay-days  to  commence  from  the  day  the  ship 
should  be  entered  outwards  at  the  Ciistom-House  in  the  port 
of  LondoHy  and  ready  to  receive  the  cargo  on  board,  due 
.   notice  thereof  being  given  to  the  said  freighter,  his  agents  or 
assigns,*  to  discontinue  on  the  day  she  should  be  cleared  out 
and  dispatched  from  the  port  of  London \  to  re- commence  at 
St,  John's  from  the  day  she  should  be  entered  and  ready  to 
unload,  and  to  continue  until  she  should  be  cleared  out  and 
dispatched  from  thence  for  Demerara  ;  to  re-commence  from 
tlie  day  she  should  arrive  and  be  entered  inwards  at  the  port 
of  Demerara,  and  ready  to  unload,  and  to.  continue  until  she 
should  be  loaded  and  cleared  out  for  the /port  o(  London: 
Proyidpd-^aljivays,  and  .it  yras  expressly  uiviefstogd  and  agreed, 
that  the  vessel  should  not  he- deU^ed.ut  Si.  Jqhn^s,  New- 
foundland, for  the  purpose  of  { loading  and  unloading,  more 
than  twenty-five  rimning  days  in  tlie^'hole;   to  commence 
from  the  day  of  the  ship's  reporting  inwards,  and  being  ready 
to  deliver,    leaving   the   residue   of   the    hundred    ruoning 
•days  allowed  as  above,,  for  the   purpose  of  unloading   and 
loading  the  said  vessel   at  Demerara ;  but  it  was  fully  un- 
derstood and  agreed  on    by  the  said  parties,  that  the  vessel 
should,  be  loaded  at  Demerara,  and  dispatched  in  time  for 
^  her  to  sail,  and  depart  from  thence  for  the  port  of  London,  on 


Lifwu. 


IN   THE  FIRST  AND  SECOND  YEARS  OF  GEO.  IV.  215 

or  before  the  Ist  Jugt4ity  tlien  next  biisCiing. — In  con^ickration  •  1 821. 
whereof^  the  said  Laingy  did  thereby  for  hiinielf,  his  heirs,  '^'^ 
executors^  and  administrators,  covenant  with  the  defendant,  ^  v. 
his  executors,  administrators,  and  assigns,  that  he  the  said 
freighter,  his  agents -or  assigns,  should  send,  or  cause  the  se*- 
veral  cargoes  above  referred  toy  to  be  sent  alongside  the  said 
vessel,  and  also  take  from  alongside  her,  at  the  respective 
ports  of  leading  and  unloading  above  mentioned,  free  of 
expence,  in  providing  craft  or  other  conveyance  for  tliat 
purpose,  to  the  owner  of  the  vessel  as  aforesaid,  the  boats 
of  the  ship  properly  manned,  assisting  in  such  unloading 
and  loading  of  the  said  cargoes,  at  all  times  when  required, 
but  not  to  tlie  impediment  of  carrying  on  the  exclusive  ope- 
rations or  duties  of  the  ship,  conditioned  and  agreed  to  on 
the  part  of  the  owner,  as  above,  and  that  within  the  time 
before  limited,  or  days  of  demurrage  thereinafter  men- 
tioned. i\nd  further,  that  the  said  freighter,  his  executors, 
administrators,  or  assigns,  should  well  and  truly  pay  or  cause 
to  be  paid  unto  the  said  owner,  his  heirs,  executors,  admini- 
strators, or  assigns,  in  full,  for  freight  and  hire  of  the  said 
vessel  for  such  voyage,  the  sum  of  2G00/.,  togellier  with  oL 
per  cent,  primage  thereon,  and  in  addition  to  the  said 
fre^ht  and  primage,  two-thirds  of  till  dock  dues,  port  and 
pilotage  charges  incurred  during  the  whole  of  the  voyage ; 
and  the  said  freight,  &c.  was  to  be  paid  in  manneV  foliowingft 
viz,  one  quarter  part  thereof,  on  a  right  and  true  delivery 
of  the  cargo  at  Newfoundland,  by  a  good  bill  or  bills  on 
London^  at  sixty  days'  sight,  and  the  remainder  thereof,  by  a 
good  bill  or  bills,  at  two  months'  date  from  the  day  of  the 
ship's  report  inward  in  the  port  of  London : — and  the  said 
freighter,  for  himself,  his  executors  and  administrators,  co- 
venanted with  the  said  owner,  his  executors,  administrators, 
and  assigns,  to  make  all  necessary  disbursements  and  ad- 
vances, both  at  "Newfoundland  and  at  Demerara,  in  and 
aboat  the  concerns  of  the  ship,  all  which  advances  were  to 
be  deducted  from  the  last  payment  of  the  freiglit,  provided 
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1821.       that  it  sboald  be  lawful  for  the  said  freighteri  his  ^nts  or 
CHiiitTiB     ^^g^9  to  detain  the  ship,  on  demurrage,  at  the  ports  of 
<^  loading  and  unloading  aforesaid,  any  or  either  of  them,  any 

time  or  term  not  exceeding  twenty  days,  on  paying  to  the 
owner  of  the  vessel,  or  his  order,  10/.  demurrage  money  per 
day,  day  by  day,  as  the  same  should  become  due. — And  for 
the  true  and  due  performance  of  all  and  singular  the  co- 
venants, clauses,  provisoes,  and  agreements  therein  contained, 
the  said  parties  respectively  thereby  bound  and  obliged  him- 
self and  themselves,  his  and  their  several  and  respective 
heirs,  executors  and  administrators :  the  defendant  especially 
bound  his  vessel,  her  freight  aud  appurtenances,  and  the 
said  Laing,  the  cargoes  to  be  laded  on  board  her,  unto  the 
others  and  other  of  them,  and  to  the  executors  and  admi- 
nistrators of  the  others  and  other  of  them,  mutually  and 
reciprocally,  in  the  penal  sum  of  5000/. 

After  the  execution  of  the  charter-party,  a  cargo  of  goods 
were  shipped  by  Laing,  and  divers  other  merchants,  in  pur- 
suance of  arrangements  made  betvi^een  them  and  him,  on 
board  the  vessel  in  the  river  Thames ;  and  fVilliam  Wibomf 
the  master,  at  the  request  of  Laing,  signed  bilk  of  lading  for 
the  goods,  deliverable  to  the  respective  consignees  thereof, 
at  the  port  of  St.  Johfi^s,  in  the  island  of  Newfoundland^ 
according  to  the  form  of  the  bill  of  lading  next  hereinafter 
set  forth.  The  freight  of  such  of  the  goods  as  were  not 
shipped  by  Laing,  was  paid  by  the  shippers  to  him  in  Lon- 
don,  at  the  time  the  bills  of  lading  were  signed.  The  goods 
shipped  by  Latng,  were  consigned  by  him  to  Messrs.  Hart 
and  Robinson,  of  "Netopfoundland,  for  sale,  on  his  account. 

*'  Shipped,  by  the  grace  of  God,  in  good  order  and  well* 
conditioned,  by  George  and  James  Brown,  in  and  upon  the 
good  sliip  called  the  Ann,  whereof  is  master  for  this  present 
voyage,  fVilUam  Wilson,  and  now  riding  at  anchor  in  the 
river  Thames,  aud  bound  to  St.  John's,  Newfoundland,  to 
say,  ten  barrels  pitch,  ten  barrels  tar,  and  eighteen  chests 
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tea,  five  bales  hops,  and  two  bales  raven  ducks,  being  marked  1821. 
and  numbered  as  in  the  margin,  and  are  to  be  delivered  in  p^^^^^ 
the  like  good  order  and  well-conditioned,  at  the  aforesaid  «. 

port  of  Sl  John's,  Newfoundland ;  the  act  of  God,  the 
King's  enemies,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation  of  whatever 
nature  and  kmd  soever,  excepted,  mito  Messrs.  Huiton, 
M'Lea  and  Co.  or  to  their  assigns,  freight  for  the  said 
goods  being  paid  in  London,  with  primage  and  average  ac- 
customed. In  witness  whereof,  the  said  master  or  purser 
of  the  said  ship,  hath  affirmed  to  three  bills  of  lading,  all  of 
this  tenor  and  date,  the  one  of  which  three  bills  being  ac- 
oompUshed,  the  other  two  to  stand  void.  Dated  in  London^ 
7th  March,  1815.    Quality  and  contents  unknown  to 

«  William  Wilson.'' 

The  jinn  sailed  from  the  river  Thames  on  the  1 6th  March, 
1815,  on  the  voyage  mentioned  in  the  charter-party,  arrived 
at  St.  John^s  on  (he  12th  May,  1815,  and  delivered  her 
cargo,  pursuant  to  the  said  bills  of  lading,  signed  by  the 
master. 

James  Laing  sailed  in  the  vessel  to  Si,  Johris,  as  super- 
caigo  of  his  brother  the  bankrupt,  and  acted  as  such  for 
the  voyage. 

After  the  delivery  of  the  cargo  at  St.  Johiis  as  aforesaid, 
the  master  applied  to  James  Laing  for  a  bill  or  bills  of  ex* 
change  for  650/.,  as  for  one  quarter  of  the  freight,  agreeably 
to  the  stipulations  contained  in  the  said  charter-party ;  and 
James  Laing  accordingly  drew  two  bills  of  exchange,  for 
550/.  and  300/.  upon  his  brother  the  bankrupt,  payable 
sixty  days  after  sight,  to  the  order  of  the  defendant,  and 
delivered  them  to  the  master.  These  bills  were  remitted  by 
the  master  to  tlie  defendant,  and  were  duly  accepted  by 
Xotng  the  bankrupt.  They  fell  due  on  the  26th  August, 
1815,  and  were  dishonored  by  him,  and  have  not  since  been 
paid« 
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1821.  After  the  discharge  of  the  cargo,  Mesara.  Hart  and  Uo- 

Cmristie     *"'*^'''  ^^  ^'-  John's,  by  the  order  and  on  account  of  Lait^, 
9.  the  bankrupt,  purchased  and  shipped  a  cargo  of  cod-fish  on 

board  the  Jnn,  for  Demerara,  and  the  master  signed  a  bill 
of  lading  for  the  delivery  of  the  said  cargo  of  fish^  to  the 
said  James  Laing^  at  Demerara.  The  vessel,  on  the  fith 
June,  1815,  proceeded  from  SLJohn\  with  the  said 
James  Laing  on  board,  on  her  voyage  to  Demerara,  where 
she  arrived  on  the  3d  August  following.  After  the  vessel 
had  discharged  her  cargo  at  Demerara,  the  said  James  Laing 
engaged  Messrs:  M'Garrel  and  Co.  at  that  place,  to  procure 
a  homeward  freight,  and  various  goods  were,  through  their 
assistance,  shipped  on  board  the  Ann,  at  Demerara,  by  dif- 
ferent  merchants,  and  for  which  goods,  the  master  of  the 
ship  signed  bills  of  lading  in  the  following  form : — 

**  Shipped,  in  good  order  and  condition,  by  John  M^Gar^ 
rel,  in  and  upon  the  good  ship  called  the  Ann,  whereof 
Williani  Wihon  is  master  for  the  present  voyage,  now  lying 
in  Demerara  river,  and  bound  for  London,  twenty  hogsheads 
of  sugar,  being  marked  and  numbered  as  in  the  margin,  and 
are  to  be  delivered  in  the  like  good  order  and  condition,  at 
the  aforesaid  port  of  London  (all  and  every  the  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation,  of  whatever 
nature  and  kind  soever,  excepted),  unto  Messrs.  Underwood, 
Hall  and  Co.,  or  to  their  assigns,  he  or  they  paying  freight 
for  the  said  goods/ Qs.  sterling  per  cent.  In  witness  whereof, 
the  said  master  or  purser  of  the  said  ship,  hath  subscribed  to 
four  bills  of  lading,  all  of  this  tenor  and  date,  one  of  which 
being  accomplished,  the  rest  to  stand  void.  Dated  b  Df- 
merara,  9th  November,  1815.*  Quality  and  contents  un- 
known to  .      «  William  Wilson:' 

On  the  3d  December,  1815,  the  vessel  set  sail  from  De^ 
merara,  on  her  homeward  voyage,  and  having  arrived  in  the 
port  of  London,  was  reported  at  the  Custoni-House,  on  the 
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S6th  February,  1816,   and  on  the  same  day  entered  the        1B21.      , 
fVefi  India  Dock,  for  the  purpose  of  discharging  her  cargo.     e^]|[i|^|, 
Jamei  Laing  remained  at  Demerara,  and  afterwards  came 
borne  by  the  packet. 

Oo  the  £Sd  February,  ldl6,  a  commission  of  bank- 
nipt  was  issued  against  his  brother,  under  which  he  was 
foond  and  declared  a  bankrupt,  upon  acts  of  bankruptcy  com* 
mitted  by  bim,  on  the  12th,  15th  and  14th  February,  in  that 
year,  and  the  plaintiffs  were  chosen  assignees  of  his  estate 
and  effects,  and  an  assignment  thereof  was  made  to  them,  by 
the  major  part  of  the  commissioners  named  and  authorized 
in  and  by  the  said  commission,  by  indenture  bearing  date  the 
19th  March,  1816. 

On  the  day  of  the  report  of  the  ^nn  at  the  Custom-House 
in  London,  a  copy  of  the  manifest  of  her  cargo  brought 
from  Demerara,  with  a  notice,  of  which  the  following  is  a 
copy,  written  at  the  foot  thereof^  was  delivered  to  the  Direc- 
tors of  the  West  India  Dock  Company,  by  the  master,  by 
the  direction  of  the  defendant  or  his  agent : — 

^  To  the  Directors  of  the  West  India  Dock  Company. 

"  Grentlemen,    . 
^  I  request  you  will  not  deliver  any  of  the  above-men- 
tiooed  goods,  without  the  order  of  Messrs.  Harrison  and  Beiis. 
*^  And  remain,  Gentlemen,  your's,  &c. 

"  frUliam  WiUonr 

No  sum  or  sums  of  money,  nor  any  bill  or  bills  of  ex- 
change, were  ever  demanded  by  the  defendant,  or  tendered 
or  offered  by  the  bankrupt,  or  by  the  plaintiffs,  or  any 
other  person,  to  the  defendant,  for  or  on  account  of  the 
sum  of  2600/.  in  the  said  charter-party  mentioned,  or  of 
any  part  thereof,  either  upon  the  report  of  the  Ann  inwards, 
or  at  any  time  before  or  since. 

ffilliam  Wilson,  and  the  crew  of  the  Ann,  were.  Upon 
the  voyage  mentioned  in  the  said  charter-party,  and  agree- 
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tblj  (0  the  terms  thereofi  hired  and  employed  to  navigate 
the  vessel^  and  she  was  during  the  voyage  navigated,  with 
the  exception  of  the  port  and  pilotage  charges,  and  dock 
dues  mentioned  in  the  charter-party,  at  the  defendant's  ex* 
pence. 

The  goods  brought  by  the  Atm  from  Demerara,  were  de» 
livered  out  of  her  into  the  WeU  India  Dock,  on  the  14tb 
March,  1816.  The  defendant  employed  Messrs.  Harmon 
and  BtH$,  ship  brokers  of  the  city  of  London,  to  report 
the  ship,  and  collect  the  freight  of  the  goods  brought  by  her 
from  Demerara,  from  the  respective  consignees  thereof, 
for  his  use  and  on  his  account,  and  under  such  employment, 
Messrs.  Harrison  and  Betts  received  from  the  consignees  of 
the  said  goods,  the  freight  payable  by  them  respectively,  and 
afterwards  paid  over  to  the  defendant,  the  balance  of  the 
money  so  received,  after  deducting  the  dock  and  other 
charges. 

Tlie  question  for  the  opinion  of  the  Covaei  was,  whether 
the  plaintiffs  were  entitied  to  recover  the  money  so  received 
for  freight,  and  so  paid  over  to  the  defendant  by  Messrs, 
Harrison  and  Betts,  as  above  mentioned.  If  they  were,  the 
verdict  was  to  stand — if  not,  it  was  to  be  set  aside,  and  a 
nonsuit  entered,  unless  the  Court  should  think  fit,  upon  the 
application  either  of  the  plaintiflfs  or  of  the  defendant,  to 
turn  this  case  into  a  special  verdict* 

The  case  was  argued  three  times.  First,  in  Trinity  Term, 
1819»  by  Mr.  Segt.  Bosanguet,  for  the  plamtifis,  and  Mr. 
Serjt.  Copley,  for  the  defendant ;  secondly,  in  Michaelmas 
Term,  1819*  by  Mr.  Serjt.  Vauglian,  for  die  plaintiffs,  and 
Mr.  Serjt.  Lens,  tor  the  defendants ;  and  lastly,  on  this  day, 
by  Mr.  Serjt  Toddy,  for  die  plaintiffs,  and  Mr.  Serjt. 
Hullock,  for  the  defendant 

For  die  plaintiffs  it  was  submitted,  tiiat  the  doctrine  laid 
down  in  the  case  of  Hutton  v.  Bragg  (a),  was  precisely  in 
(«)  s  Marah.  339.    S.  C.  7  Taunt  14. 
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pobt,  and  which  had  never  ttoee  been  controlled  or  im-  lasi. 
pngned.  Even  if  it  had,  it  would  be  distinguishable  firom  q^^^^ 
the  present,  on  the  ground,  that  this  is  an  action  to  recover  ^  it. 
monej  improperly  received  by  the  defendant,  through  the 
medium  of  ship  brokers,  from  the  condgnees  of  goods,  fcr 
freight  which  was  in  point  of  fact  due  to  Lstng,  the  bank- 
rapt,  to  whom  the  ship  was  chartered,  and  there  the  actioa 
was  trover,  for  the  actual  detention  of  the  goods.  Although 
die  defendant  might  have  had  a  lien  on  the  goods  which  were 
brought  from  Demeraraf  he  caunot  be  entitled  to  retain  the 
money  received  by  him  for  their  freight,  as  there  was  no 
contract  or  privity  between  him  and  the  cons^nees,  who 
engaged  to  pay  such  freight  under  bills  of  lading.  The 
important  distinction  was  adverted  to  by  Lord  Chief  Justice 
Gibb$,  in  Huiton  v.  Bragg,  as  to  whether  the  goods  were 
put  on  board  the  vessel  by  the  owner  or  by  the  charterer ; 
and  although  it  does  not  appear  in  the  report  of  that  case^ 
tbat  the  charter-party  contained  the  words,  "  let  to 
freight  (a),''  still,  the  decision  proceeded  on  the  ground,  that 
the  owner  had  parted  with  possession  of  the  vessel,  and 
that  the  charterer  had  become  owner  for  die  voyage.  So, 
here,  the  defendant,  as  owner,  let  the  vessel  to  freight  to 
Laing,  who  hired  her  for  the  voyage,  on  certain  condi- 
tions as  expressed  in  the  charter-party,  and  it  is  therefore 
dear,  that  the  entire  possession  passed  to  him  as  sudi 
charterer.  The  defendant  was  to  be  paid  for  the  freight 
of  his  vessel  by  Laing,  under  the  charter-party,  and  not 
by  the  diippers  or  consignees  for  the  freight  of  the  home- 
ward cargo.  He  was  further  by  die  terms  of  the  charter- 
party,  to  be  paid  for  the  freight  and  hire  of  the  vessel,  by 
bills  of  exchange  on  London,  and  not  immediately  on  her 

(a)  The  terms  of  the  eharter-party  fai  HsIfMi  v.  Bngg^  were,  that 
^  the  owner  bad  granted  and  letten  the  vejisel  to  freight  to  the  mer- 
chant, who  bad  accordingly  hired  and  taken  the  same  ;**  and  as  the 
iutrameiit  was  not  set  ont  io  the  special  case,  its  precise  terms  were 
omitted  in  tlie  report. 
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1821.  MrinI  there.  It  mast  be  admitted  .as  a  clear  proposition, 
Ibat  a  carrier,  either  by  laod  or  by  water,  is  entitled  to  de- 
tain goods  until  their  carriage'  be   paid;   but  it  does  not 

Lswis.  depend  as  to  the  mode  of  conveyance,  for  if  goods  be  de- 
lifered  by  the.  owner  to  a  carrier,  it  matters  not  to  whom 
the  waggon  or  ship  -  in  which  they  are  to-  be  carried  be* 
longs;  but  the  only  question  is,  who  is  m  fact  the  carrier? 
Here,  the  defendant  seeks  to  detain  for  the  carriage  of  the 
goods  of  third  persons,  which  were  put  on  board  the  vessel  at 
Demerara,  by  the  owners  thereof,  who  contracted  with  Laing 
to  pay  him  freight  for  the  same.  He  there  acted  ostensibly  as 
the  carrier,  as  he  put  up  the  ship  for  goods  as  a  general  ship. 
The  shippers  could  not  know  what  agreement  existed  between 
him  and  the  o;vner  of  the  vessel,  and  they  were  not  bound  to 
enquire  whether  be  were  the  charterer  or  not.  This  case 
is  distinguishable  from  that  of  Tate  v.  Meek{a),  where  it 
was  stipulated  by  the  bill  of  lading,  that  the  goods  were  to 
be  delivered  to  the  freighters,  or  their  assigns,  he  or  they 
paying  freight  for  the  same  as  per  charter-party ;  and  the 
ground  on  which  the  decision  in  that  case  turned  was,  that 
the  delivery  of  the  goods,  and  the  payment  of  freight,  were 
concomitant  acts. 

,  That  case,  therefore,  is  wholly  beside  that  of  Huttan  v. 
^^^ggf  because  there,  there  was  no  covenant  for  the  delivery 
of  the  goods.  Again,  in  Tate  v.  Meek,  there  were  no  words 
of  demise  in  the  charter-party.  Although  in  Yates  v.  Raib- 
ton  (b),  the  charter-party  contained  words  of  demise,  the 
owner  merely  covenanted  to  take  a  cargo  on  board,  and 
deliver  the  same,  to  the  charterers,  and  the  cargo  was  con* 
signed  to  them  by  bills  of  lading,  they  paying  freight  for 
the  same  as  per  charter-party,  and  it  was  held,  that 
the  delivery  of  the  cargo,  aud  payment  of  freight  were, 
by  the  terms  of*  the  charter-par^,  concomitant  acts,  and 
that  the  one  could  not  be  required  without  the  other.     In 

(a)  Ante,  vol.  il.  S78.  S.  C.  8  Tanot.  gSO.  {b)  Ante,  vol.  il.  294. 
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Yates  V.  Mennett  {a)  the  diarter-party  was  in  the  same  terms        IS^I. 
as  that  in  Tate  v.  Meek,  and  did  noi  contain  any  woids  by      Jf"^ 

CHRItTia 

which  the  ship  was  granted  or  letten  to  freight^  but  was  a  «. 

mere  contract  of  mutual  covenants.  In  Moorsom  v.  Ky 
mer  (£),  it  was  decided,  that  where  there  is  an  express  con- 
tract by  charter-party,  the  charterer  is  entitled  to  the  freight 
of  goods,  and  not  the  owner,  on  the  ground,  that  a  consignee 
can  only  become  liable  either  by  an  express  or  implied  con^ 
tract,  and  that  the  law  wonld  not  raise  an  implied  promise  in 
a  third  party,  where  there  is  an  express  agreement,  and  more 
particularly,  a  deed  under  seal  between  the  original  con- 
tractors. So»  in  Cock  V.  Tayhr  (c),  it  was  held,  that  where 
no  express  agreement  has  been  made  by  the  shipper  for 
freight^  the  consignee  becomes  liable  for  it,  by  accepting 
the  goods  under  the  bill  of  lading ;  as  there  it  did  not  appear 
that  any  charter-party  existed,  or  that  the  party  under  whom 
the  defendant  claimed,  was  liable  in  any  way  whatever.  That, 
too,  was  the  case  of  a  general  ship,  where  there  was  no.spe* 
cial  contract  betwie^n'  the  parties,  but  only  a  bill  of  Jading. 
Here,  the  defendant  has  received  money  which  is  not  his  own, 
for  the  freight  was  due  to  him  from  haing  the  bankrupt,  and 
not  from  the  consignees  of  the  goods,  who  were  indebted  to 
the  latter  alone,  and  no  one  could  have  sued  them  for  the 
fre^ht  of  such  goods  but  him.  The  defendant,  therefore, 
has  obtained  a  preference  over  the  other  creditors  of  iMingj 
without  the  permission  or  authority  either  of  him  or  his  as- 
signees. The  case  of  Paid  v.  Birch  (d),  is  somewhat  si- 
milar to  the  present,  and  Lord  Hardwicke  there  said,  that 
'^  a  person  that  lets  out  his  ship  to  hire,  ought  to  take  care 
that  the  hirer  is  a  substantial  man,  and  sufficient  to  make 
good  the  hire,  and  it  is  his  business  to  look  into  this,  and  if 
the  persons  who  hire,  are  not  competent,  the  master  must 
suffer  for  his  neglect.  Whatever  hardship,  therefore,  there 
may  be  on  the  one  hand,  to  the  person  who  lets  out  to  hire, 

'  (a)  Ante,  ▼©!.  ii.  «97.— — (6)  2  Mant  &  Sclw.  303.— —(c)  13  East, 
599.-! (rf)  2  Atk.  6tl. 
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19tl«  the  hardship  is  much  greater  on  the  other  side^  and  what 
CBiuma  ^^^  ^^  additional  weight  to  the  merchant's  case^  is  the 
great  convenience  this  gives  to  trade  in  general."  That  case^ 
therefore,  established,  that  where  the  owner  of  a  ship  lets 
her  to  hire,  the  hirer  must  be  considered  as  the  owner,  and 
that  where  the  owner  has  a  claim  against  such  hirer  for  the 
fire^t  of  the  ship,  the  shippers  or  consignees  of  goods  are 
not  liable  to  pay  such  hire.  His  Lordship  there  also  ob* 
acTfed,  that  **  the  sum  that  was  to  be  paid,  was  improperly 
termed  the  freight  of  the  goods,  but  that  it  was  rather  for 
the  hire  of  the  ship,  as  the  factors  had  made  an  ^reement 
with  the  master  on  their  own  account,  and  not  on  the  part 
of  the  merchants,  and  therefore,  that  the  latter  were  not 
liable,  otherwise  they  would  be  in  the  hardest  case  imagin* 
able ;  for  they  would  be  liable  to  any  agreement  between  the 
occupiers  of  the  ship,  and  the  original  owners  of  it.**  If 
Laing^B  brother  had  received  the  freight  for  the  homeward 
cargo  at  Demerara,  as  on  the  outward  cargo,  the  defendant's 
daim  for  the  hire  of  his  vessel  would  still  remain  unsatisfied, 
but  he  could  not  detain  the  goods  constituting  such  cargo, 
vntil  the  freight  were  again  paid  to  him  as  owner,  as  they  were 
the  property  of  third  persons,  and  his  right  of  lien  could 
only  be  set  up  in  respect  of  his  own  demand  for  the  hire  of 
the  vessel  under  tlie  charter-party.  Here,  it  is  quite  clear, 
that  the  defendant  demised  the  vessel  to  JLcring  by  the  charter- 
party  for  the  voyage.  The  cases  of  Phillips  v.  Rodie  (a), 
and  Birley  v.  Gladstone  (fi),  have  decided,  that  a  lien  for 
freight  exists  only  in  respect  of  freight  actually  earned, 
and  cannot  be  extended  to  a  sum  claimed  for  dead  fre^t. 
The  defendant,  therefore,  could  not  detain  or  have  a  lien 
on  the  whole  of  the  goods  which  constituted  the  home- 
ward cargo,  till  his  demand  against  Laing  had  been  satis- 
fied---nor  could  he  detain  those  for  which  the  freight  hid 
been  paid,  because  the  freight  due  for  diose  on  board  on  the 
homeward  voyage,  remained  unpaid.  The  most  important 
fact  in  this  case  is,  that  the  defendant  has  by  the  express 
(«)  15  East,  547 (6)  3  Maul.  8c  Selw.  S05. 
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terms  of  the  charter-party,  let  the  yessel  to  Laing  for  freighf,        IBM. 
\?ho  hired  and  took  her  for  the  voyage^  and  covenanted  to     ^hrmtib 
make  all  necessary  disbursements   and  advances  concerning  v. 

her,  although  such  advances  were  to  be  deducted  from  the 
last  payment  of  the  freight.     In  Fallgo  v.  Wheeler  (a),  it  was 
decided,  that  where  a  ship-owner  demised  the  hull  of  the 
vessel  to  the  freighter,  it  constituted  him  owner  pro  iemr 
pare,  insomuch  so,   that   a   deviation   committed    by  the 
master  with  the  knowledge  of  the  absolute  owner,  and  which 
could  not,  according  to  the  laws  of  this  country,  be  an  act 
of  barratry  with  respect  to  him,  amounted  to  such  with 
respect  to  a  third  person,  who  had  hired  the  ship  bym 
charter-party,  and  who  was  considered  as  owner  for  the 
particular  voyage,  with  relation  to  the  subject  of  that  cause. 
The  decision  in  that  case  was  recognized  and  adopted  in 
Soares  v.   Thornton  (&},  where  Lord  Chief  Justice  Gibbe^ 
in  delivering  the  judgment  of  the  G)urt,  observed  (c),  that  ^'  the 
principle  contained  therein  was  undisputed,  and  applicable 
to  all  cases  where  the  owner  of  a  ship  has  freighted  her  to 
another/'.    It  is  further  observable,  that  in  the  last  case,  the 
charter-party  contained  no  words  of  demise  or  letting  to 
freight— and  as  the  owner  had  not  exercised  an  absolute 
control  over  the  ship,  but  only  a  power  to  do  certain  acts, 
the  Court  held,  that  the  owner's  right  to  interfere  was  com- 
pletely at  an  end.      So,  the  case   of  The  Master  of  the 
Trinity  House  v.  Clark  (d),  established  the  proposition,  that 
the  charterer  of  a  ship  is  the  owner  pro  hoc  vice ;  and  al- 
though a  different  doctrine  was  laid  down  in  the  casef  of 
Parish  v.  Crawford  (e),  still,  that  doctrine  is  not  now  to  be 
considered  as  law,  as  both  Lord  Kenyon  and  Lord  Ellen* 
borough  have  decided  differently  in  t^e  subsequent  cases  of 
James    v.  Jones  (/),  and  Mackenzie  v.  Rowe  (g).     The 

(a)  Cowp.  143.  S.  C.  Loft.  63S. (6)  Ante,  vol.  I.  573. (c)  Id.  384. 

(d)  4  Maul.  &  Selw.  288.— — (e)  2  Stra.  1251.    S.  C.  more  fully  re- 
ported Abb.  on  Ship.  4th  edit.  22. (/)  3  Eap.  Nl.  Pri.  Cas.  27.  S,C, 

Abb.  on  8hip.  23.  (y)  2  Campb.  482.  S.  C.  Abb.  on  SiUp.  24. 


226  CA6BS  IN  HILARY  TERM, 

.1821.  principle  of  these  two  latter  cases,  was  adopted  by  die  Court 

^^JJp*^  of  Ku^^$  Bench  in  the  subsequent   decision  of  Frazar  ▼• 

V.  Marsh  (a). 


.Law  IS. 


The  judgment  of  that  Court  in  the  late  case  of  SaviUe  v* 
Campion  (jb),  turned  on  the  distinction  that  there  were  no  ex- 
press words  of  demise  of  the  ship  itself  in  the  charter-partj, 
as  it  was  merely  stipulated,  that  the  owner  should  receive 
on  board  such  goods  as  the  freighter  thought  fit  to  load, 
and  proceed  therewith  on  a  voyage;    that  all  the  cabins 
but  one,  which  was  reserved  for    the   use   of'  the   cap- 
tain,  should    be  at  the   disposal    of    the    freighter,    who 
was  to  appoint  a  supercargo  to  superintend   the   stowi^e 
of  the  goods;  but  the  captain  and  crew  were  employed^  and 
paid  by  the  ship  owner:  and  although   the,  case  of  Hut  ton 
v.  Bragg  was  there  attempted  to  be  impeached^^  still,^it  was 
distinguished  by  the  Court,  as  the  charter-party  contained 
express  words  of  demise  as  in  the  present  case.     The  case 
of  Bohilingk  v.  Inglis  (c),  referred  to  by  Lord  Ellenborough 
in  Savilte  v.  Campion,  is  inapplicable   to  the  present,  as  it 
merely  decided^  that  a  delivery  on  board  a  chartered,  any 
more  than  a  general  ship,  did  not  divest  the  right  of  the  con- 
signor to  stop  in  transitu.     In  the  late  case  of  Crawshay  v. 
Homfray  {d),  it  was  decided,  that  although  a  special  agree- 
ment does  not  of  itself  destroy  a  right  to  retain,  still,  that  it  does 
so,  where  it  contains  some  term  inconsistent  with  that  right. 
Here,  by  the  terms  of  the  charter-party,  the  defendant  was 
to  be  paid  for  three-fourths  of  the  freight  of  the  vessel,  by 
bills  of  exchange  at  two  months  date,  from  the  day  of  the 
ship's  report  inwards.     He,  therefore,  could  have  no  lien  on 
the  homeward  cargo  on  her  aurival,  as  his  claim  would  not 
be  complete  until  after  the  expiration  of  the  two  months ; 
that  mode  of  payment  was    wholly  inconsistent  with   the 
right  of  lien,  for  it  was  not  to   take  place  until  after  the 
delivery  of  the  goods,  on  which  the  lien  arose.    He  should, 

(a)  13  Eaft,  938.  S.C.  f  Campb.  517.  (ft)  2  Barn.  Sc  Aid.  503 

jCc)  3  East,  381.  See  also  Juglis  t.  U$kenP9od,  t  East,  515.«— -(<l)  ^  Bam, 
*  Aid.  50. 
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therefore,  either  have  demanded  the  bills  according  to  the  1821. 
terms  of  the  charter-party,  or  refused  to  deliver  the  goods  ^  '^'^ 
which  constituted  the  homeward  cargo  to  the  consignees  in  «. 

the  first  instance,  and  his  having  parted  with  the  possession 
of  them,  destroyed  his  right  of  lien,  and  consequently  he 
cannot  be  entitled  to  recover  the  sums  received  for  the  freight 
thereof. 

For  the  defendant,  it  was  contended,  that  he  was  entitled  to 
detain  the  sum  received  by  him  for  freight,  on  account  of 
the  homeward  cargo.  By  the  terms  of  the  charter-party, 
Laing,  as  the  freighter,  covenanted  to  pay  to  the  defendant 
2600/.  for  the  freight  and  hire  of  the  vessel.  Although  the 
word  **  hire"  is  introduced,  it  makes  no  material  difference, 
as  it  was  the  intention  of  the  parties  that  the  ship  should 
be  let  in  the  ordinary  manner.  After  she  had  dbcharged 
her  cargo  at  Demerara,  the  defendant's  brother,  as  super- 
cargo, engaged  certain  persons  there,  to  procure  her  a  home-* 
ward  freight,  and  it  appears  by  the  bills  of  lading,  that  the  , 

goods  were  shipped  by  them,  and  not  by  the  supercargo, 
and  the  freight  was  to  be  paid  ou  the  delivery  of  the  goods 
in  London^  in  pursuance  of  such  bills  of  lading.  The  freight 
was  accordingly  received  from  the  consignees,  on  account 
of  the  defendant,  as  being  due  to  him  for  the  conveyance 
of  the  goods  at  his  expence,  in  his  own  vessel,  and  he  has  a 
right  to  retain  it  as  part  of  the  freight  stipulated  for  by  the 
charter-party,  and  not  as  against  the  consignees  under  the 
bills  of  lading.  By  the  case  of  Paul  v.  Birch  (a),  the  extent 
of  lien  as  to  goods  belonging  to  third  persons,  was  regulated 
and  confined  to  the  amount  of  the  freight  which  the  goods, 
when  taken  on  board,  were  liable  to  pay  ;  and  the  result  of 
that  case  was,  that  the  merchants  were  liable  to  pay  to  the 
owner,  the  freight  which  by  their  agreement  was  to  be  paid 
bj  them  to  the  charterer  on  the  delivery  of  the  goods,  and 
the  lien  of  the  owner  was  allowed  to  that  extent.  There, 
(«)  t  Atk.  6Si. 
VOL.  V.  9 
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1821.        too,  it  does  not  appear  what  the  terms  of  the  charter-partjr 
were;  but  here,  the  defendant  seeks  to  retain  the  goods 


Cbbistis 


I-BWIf. 


V.  constituting  the  homeward  cargo,  as  against  the  charterer, 

and  not  as  against  the  consignees  under  the  bills  of  lading, 
which  he  was  clearly  entitled  to  do,  until  the  terms  of 
tfie  charter-party  had  been  fiilly  complied  with  and  satis- 
fied. If  he  were  to  sue  Laing  for  the  whole  of  the 
amount  of  the  freight  on  the  charter-party,  the  sums  re- 
ceived from  the  consignees  for  that  of  the  homeward 
cargo,  might  be  set  off  by  him,  as  having  been  paid  in 
part  discharge  of  the  freight  of  the  vessel.  The  cases  of 
Phillips  V.  Rodieifl),  and  Birky  v.  Gladstone  (6),  were 
decided  on  the  ground,  that  good;  might  be  detained  against 
the  consignees  for  dead  freight  due  from  the  charterer,  and 
diat  the  owner  could  have  no  lien  on  the  goods  laden  for  the 
freight  of  unoccupied  space,  as  the  claim  to  retain  was  for 
the  amount  of  unascertained  damages.  So,  the  cases  of 
Vallejo  V.  Wheeler  and  Soares  vl  Thornton  merely  decided, 
that  the  freighter,  whether  under  a  charter-party  or  not, 
was  owner  pro  h&c  vice,  as  far  as  respected  an  act  of 
barratry.  But,  in  the  former,  the  terms  of  the  contract 
appear  to  have  been  inaccurately  stated.  Both  these  cases, 
however,  are  beside  the  present  question,  as  the  freighter 
may,  by  agreement,  be  empowered  to  dispatch  the  vessel 
where  he  pleases,  although  the  possession  of  her  may  re- 
main in  the  owner,  who  may  be  himself  on  board;  and 
here,  taking  the  whole  of  the  charter-party  together,  it  cannot 
be  inferred,  that  the  entire  possession  was  transferred  by  the 
defendant,  to  Laing,  the  charterer.  The  decision  of  this 
Court,  in  the  case  of  Huiton  v.  Bragg,  has  been  since  im- 
pugned by  that  of  Saville  v.  Campion^  although  it  has  been 
insisted  that  they  might  stand  together,  on  account  of  the 
distinction  drawn  by  Lord  Chief.  Justice  Abbott,  in  deliver- 
ing the  judgment  of  the  Court  m  the  latter,  where  the  charter- 
party  contained  provbions  similar  to  the  present ;  and  it  was 
there  determined,  that  the  absolute  possession  did  not  pass 
(«)  15  East,  547.  (6)  5  Maul.  St  Selw.  f05. 
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to  th«  charterer^  but  remained  iu  tbe  defendant  as  owner       1821. 
for  the  voyage.    There,  too/ the  freight  for  the  hire  of  the 


▼essel,  was  to  be  paid  by  bills,  and  it  was  held,  that  there  ^  «. 
was  nothing  to  shew  that  the  delivery  of  the  goods  was  to 
precede  the  payment  by  sach  bills,  as  provided  by  the  charter* 
party^  so  as  to  deprive  the  owner  of  his  right  of  lien.  The 
case  of  The  Master  of  the  Trinity  House  y.  Clark,  is 
wholly  distmgnishable  from  the  present,  as  it  turned  on  the 
particular  nature  of  the  service  in  which  the  vessel  was  en- 
gaged, as  she  was  chartered  to  the  Commissioners  of  the 
Transport  Service,  on  behalf  of  the  Crown ;  and  it  was  held, 
that  a  temporary  ownership  passed  to  them,  and  that  they 
should  be  considered  as  havmg  possession  of  the  vessel,  as  it 
was  essential  to  tfie  success  of  the  undertaking.  The  case 
of  Crawshajf  v.  Homfray  was  decided  on  die  ground,  that 
the  special  agreement  was  inconsistent  with  the  right  of  lien, 
the  wharfage  not  being  by  the  usage  of  trade,  payable  till  a 
subsequent  period,  and  the  goods  being  to  be  delivered  im- 
mediately. That  case,  therefore,  established  no  new  prin- 
ciple, for  an  agreement  {>y  a  party  to  give  credit,  amounts  to 
a  waiver  of  his  lien,  but  it  is  wholly  immaterial  whether  a 
payment  be  by  money  or  bills,  and  that  distinction  was 
taken  by  Lord  Chief  Justice  Gibbs  in  Huiton  v.  Bragg  (a). 
In  Homcastle  v.  Farran  (b),  where  the  ship-owner  having  a 
lien  on  the  goods  until  the  delivery  of  approved  bills  for  the 
freight,  took  a  bill  of  exchange  in  payment,  and  though  he 
objected  to  it  at  the  time,  afterwards  negotiated  it — ^it  w^as 
held,  that  such  negotiation  amounted  to  an  approval  of  the 
bill  by  him,  and  was  a  relinquishment  of  his  lien  on  the 
goods.  But  here,  the  bills  which  were  accepted  by  the  cbar- 
torer  were  dishonored,  nor  were  any  demanded  or  given  on  the 
return  of  the  vessel,  nor  was  any  payment  iu  fact  made;  and 
it  was  wholly  unnecessary  to  do  so,  unless  the  whole  of  the 
right  of  possession  of  the  ship  passed  to  the  charterer  under 

(a)  t  Manh.  545. (b)  9  Barn.  Sp  Aid.  497. 

9« 
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1881.  the  charter-party.  In  Tate  ▼.  Meek;  Yaie$  v.  RaUaon;  Yaiei 
v«  MenneU,  and  Saville  v.  Campion,  the  payment  of  the  freiglit 
to  the  owner,  for  the  hire  of  the  vessel,  was  to  be  by  bills 
of  exchange,  and  all  those  cases  were  decided  on  the  ground, 
that  the  delivery  of  the  goods,  and  payment  of  fre^ht,  were 
concomiunt  acts.  It  has  been  said,  that  if  the  defendant's 
lien  be  established,  it  will  be  productive  of  inconvenience 
to  the  mercantile  world,  as  no  person  can  be  liable  to  pay 
more  than  once  for  the  freight  of  hi» goods;  and  although 
in  Soldergreen  v.  Flight  (a),  it  was  held,  that  the  master 
might  detain  any  part  of  the  merchandize  for  the  fraght  of 
all  that  is  consigned  to  the  same  person,  still,  he  cannot 
detain  the  goods  on  board  the  ship,  until  these  payments  are 
made,  as  the  merchant  would  then  have  no  opportuni^  to 
examine  their  condition  ^  but  that  does  not  apply  to  cases  of 
consignments  made  to  other  persons.  It  has  been  further 
said,  that  on  the  delivery  of  the  goods,  which  constituted 
the  homeward  cargo,  the  defendant's  right  of  lieu  was 
gone,  and  that  he  had  no  right  to  retain  the  fre^ht 
paid  by  the  persons  to  whom  they  were  consigned;  but 
if  the  money  be  received  for  the  freight  eo  instanti  the 
goods  are  delivered,  it  amounts  precisely  to  the  same  thing. 
The  main  question,  however,  in  this  case  is^  whether,  on  the 
construction  of  the  charter-party,  the  absolute  possession  of 
the  vessel  passed  to  Laing  the  charterer?  It  is  true,  that  at 
its  commencement  it  is  expressed,  that  the  vessel  is  '' granted 
and  taken  to  freight."  These  words,  therefore,  may,  in  them- 
selves, be  equivalent  to  a  demise,  still,  however,  they  may 
not  amount  thereto,  if  a  contrary  intention  appears  from  the 
whole  of  the  instrument.  The  word  **  freight"  can  only 
be  applicable  to  a  compensation  to  be  paid  for  the  carriage 
of  goods,  and  not  as  a  complete  letting  of  the  ship  itself. 
In  Soare$  v.  Thornton,  Lord  Chi^f  Justice  Gibbi  observed  (i), 
that  **  that  case  differed  materially  from  those  which  had  been 
previously  decided,  as  in  them  the  owner  had  no  right  to  do 

(a)  Abb.  on  Ship.  4th  edit  f58.  8.  C.  9  Holt'i  Law  of  ShipptDg,  08.— 
(ft)  Ante,  vol.  i.  psgo  384. 
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any  tliiag  on  board/'    In  Baem*9  Abridgment  (a),  it  is  laid       1831. 


down  as  a  rale,  that  '^  whatever  words  are  sufficient  to 
explain  die  intent  of  the  partiesi  that  the  one  shall  divest  «. 


himself  of  die  possession,  and  the  other  come  into  it  for 
such  a  determinate  time,  whedier  ihey  run  in  the  form  of  a 
licence,  covenant,  or  agreement,  are  of  themselves  sufficient, 
and  in  construction  of  law,  will  amount  to  a  lease  for  years 
as  effectually  as  if  the  most  proper  and  pertinent  words  had 
been  made  use  of  for  diat  purpose;  and  on  the  contraiy,  if 
the  most  proper,  and  authentic  form  of  words,  whereby  to 
describe  and  pass  a  present  lease  for  years,  are  made  use  of, 
yet,  if  upon  the  whole  deed  there  appears  no  such  intent, 
but  that  they  are  only  preparatory,  and  relative  to  a  future 
kaae  to  be  made,  the  law  will  rather  do  violence  to  the 
wovds,  than  break  throng  the  intent  of  the  parties."    In 
jDoe,  d.  Jackson  v.  Aikbumerip),  Lord  Kenyon  said,  that 
''  whether  a  particular  agreement  should  be  considered  as  a 
lease,  or  merely  as  an  agreement  for  a  lease,  must  depend 
on  the  intention  of  the  parties,  as  it  is  to  be  collected  from 
the  whole  of  the  agreement."    So,  in  Poole  v.  Bentlejf  (c). 
Lord  EUenborough  observed,  that  **  the  rule  to  be  collected 
from  all  the  cases  in  questions  of  that  nature  was,  that  the 
intention  of  the  parties,  as  declared  by  the  words  of  the  in- 
strument, must  govern  the  construcdon."    So  in  Doe,  d. 
Bron^eld  v.  Smith  {d)f  a  similar  construction  was -put  upon 
an  instrument  whidi  referred  to  a  future  lease,  and   th^ 
same  rule  was  adopted  b  the  subsequent  ease  of  Tempest  v, 
RawKng  («)•    Even  if  the  legal  property  in  the  ship  passed 
by  the  charter-party,  die  right  of  possession  did  not,  aod> 
until  a  lessee  or  assignee  take  possession  under  a  lease,  he 
cannot  maintain  trespass,  but  as  between  lessor  and  lessee, 
with  respect  to  rent,  this  reason  does  not  apply,  for  the 
rii^t  to  the  rent,  and  the  liability  to  pay,  vest  by  die  lease, 
and  not  by  the  occupadon.    So,  here,  theright  to  the  freight, 

(4)  Til.  LMie,  K.  4tb  edit.  toI.  ui.  4l9.  {h)  5  Tenn  Rep.  167.<-^ 

(#)  If  Eait,  ITO.        i.(d)  6  EmX,  530. l      ■  .(g)  13  Bait,  ;S, 
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ten.      and  the  liability  to  pay,  vested  by  the  charter-party,  and  not 
by  the  poasefsion  of  the  vessel  (a).    There  may  be  cases  as 
"«!*'*    between  an  owner  of  a  vessel  and  a  charterer,  in  which  the 

^^"*  absolute  possession  of  her  mi^t  pass  to  the  latter,  as  if  she 
be  let  for  a  term  of  years,  and  the  pharterer  should  appoint 
and  pay  the  master  and  crew,  and  provide  for  all  the  repairs 
during  the  time  she  b  hired;  but  that  is  not  the  case  in  or- 
dinary charter-parties,  and  more  particulptfly  in  this  case, 
where,  although  the  words,  <'  let  and  taken  to  fireighV'  nsay 
be  construed  to  amount  to  a  present  demise,  stiU,  if  the  sub- 
sequent parts  of  the  instrument  be  attended  to,  and  con- 
strued together,  it  will  appear  that  the  absolute  possession  of 
the  ship* remained  in  the  owner,  who  stipulated  to  pay  the 
master  and  crew,  who  were  appointed  before  the  execution 
of  the  instrument,  and  the  vessel  was  to  be  navigated  by  them, 
and  at  his  ezpence.  So,  he  also  covenanted  for  the  repairs, 
and  nearly  all  the  ezpences  that  might  be  incurred  as  incidental 
to  the  ship ;  and  on  her  arrival  at  the  respective  ports,  he  fur- 
ther covenanted  that  the  master  should  deliver  the  caigo  to 
the  freighter,  and  that  due  assbtance  should  be  given  by  the 
diip*s  boats,  in  loading  and  unloading  the  cargo,  when  re- 
quired by  the  freighter,  but  that  no  impediment  was  thereby 
to  be  made  in  carrying  on  the  eiclusive  operations  or  duties 
of  the  ship.  If,  therefore,  the  exclusive  right  to  the  dup 
had  been  transferred  to  the  charterer,  these  stipulations 
would  have  been  altogether  unnecessary,  and  the  master 
and  crew  must  be  taken  as  the  servants  of  the  owner^ 
and  not  of  the  charterer,  and  possession  by  them  must  be 
considered  as  possession  by  the  owner,  if  the  master  had 
been  guilty  of  misconduct,  or  neglig^ice,  in  running  down 
another  ship,  the  remedy  would  have  been  against  the  de- 
fendant, as  o ^er,  and  not  against  Laingf  as  charterer.  So, 
if  an  injury  had  been  done  to  the  masts  and  rigging  of  the 
vessel,  the  owner  must  have  repaired  it,  for  he  merdy  trans- 

'  (a)  See  Cook  t.  Hcrru,  l  Ld.  Raym.  S6r,  and  WiUiamM  ▼.  Bo§amfU€ty 
ante,  vol.  iii.  page  519. 
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farred  the  use  of  tbe  hull  to  the  chaiteier,  for  the  coofej-       1021. 
ance  of  his  goods.    As  well^  therefore,  oo  decided  cases,  as     ^«^|^^ 
on  the  intention  of  the  parties,  to  be  collected  fiom  the      ^^• 
whole  of  the  charter-party,  the  defendant  had  a  tight  to  re- 
tain the  som  b  question,  until  the  freight  had  been  paid  by 
J^'^f  *9  charterer,  according  to  the  stipulations  contained 
in  that  instrument;  and  it  makes  no  difference  whether 
the  defendant  was  sued  in  trover  for  the  aiHual  detendon 
of  the  goods,  or  the  sum  received  by  him  for  their  freight, 
as  his  right  of  lien  was  never  divested  under  the  charter- 
party. 

Li  reply,  it  was  uiged,  that  whether  any  goods  had  been 
procured  by  the  charterter  or  not,  he  was  stiU  bound  by  the 
charter-party  to  pay  to  the  defendant  die  sum  of  £600/.  for 
die  freight  and  hire  of  the  vessel  for  the  voyage.  The  former 
alone,  therefore,  could  be  entitled  to  the  freight  of  the  home- 
ward cargo  under  the  bills  of  ladbg,  unless  the  defendant 
can  be  deemed  to  be  entitled  to  recover  twice;  and  it  is  a 
clear  rule,  that  if  the  amount  of  freight  be  regulated  by  a 
charter-party  under  seal,  there  can  be  no  subsequent  parol 
contract  to  avoid  it;  and,  as  Lord  Hardwieke  justly  ob- 
served in  Paul  V.  Birch,  ''  the  sum  to  be  received  under 
the  charter-party  is  improperly  termed  freighi,  as  it  was 
in  fact  payable  for  the  hire  of  the  vessel.**  It  has  been 
said,  that  whether  die  defiendant  had  parted  with  die 
actual  possession  of  the  vessel  for  the  voyage  or  not, 
must  depend  on  the  construction  of  the  whole  of  die 
charter>party.  She  was  not  only  /<  granted  and  let  to 
freight^  for  the  voyage  to  the  freighter,  but  taken  by 
him,  for  himself  and  his  auigni,  and  that  word  alone, 
is  sufficient  to  shew,  that  the  parties  intended  that  the 
transfer  of  the  vessel  should  be  complete.  All  the  decisions 
subsequent  to  Huiion  v.  Bragg,  are  mainly  distingui^uible 
from  it,  on  account  of  the  different  terms  contained  in  the 
respective  charter-parties,  and  the  general  position  has  ne- 
ver been  impugned,  that  where  a  ship  is  absolutely  granted 
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1321.  and  taken  to  freight,  the  grantee  haa  in  himself  sttch  a  poa- 
^^^^^  session  as  will  constitute  him  owner  pro  kae  vice.  There  la 
""r"  no  contradiction,  by  the  subsequent  stipulations  contained  in 
^^""  the  charter-partyi  to  die  terms  under  which  the  vessel  was 
originally  let,  as  the  freighter  was  empowered,  after  she  had 
discharged  her  cargo  at  Demerara,  to  put  her  up  as  a  gene- 
ral ship,  and  take  other  goods  on  board  on  freight.  Al- 
though the  owner  might  have  a  right  to  detain  the  goods  of 
each  individual  contracting  with  him,  still,  it  does  not  fol- 
low that  he  has  such  right  with  respect  to  those  of  third 
persons,  for  the  hire  of  the  vessel  due  to  him  from  the 
charterer.  The  rights  of  the  parties  are  wholly  separate 
and  distinct.  So,  the  consideration  in  the  one  instance,  is 
for  the  freight  to  be  received  for  the  carriage  of  the  goods, 
and  in  the  other,  for  the  hire  of  the  vessel.  The  cases  of 
Poole  V.  Bentley,  and  Tempest  v.  Rawling,  are  in  favoor 
of  the  plaintiffs,  as  the  terms  of  the  charter-party  amoimted 
to  an  actual  and  absolute  demise  of  the  vessel,  although 
there  might  be  a  stipulation  for  the  owner  to  comply  with 
certain  covenants  contained  therein.  The  words  in  a  lease 
are  concessit  et  demisit -y-^o,  here,  the  one  "  granted**  and 
the  other  **  took  and  hired  the  ship  to  freight."  Those  words, 
therefore,  must  of  themselves  infer  a  legal  warranty  of 
title.  This  case,  therefore,  must  be  governed  by  that  of 
Hutton  V.  Bragg,  which,  for  the  reasons  already  stated, 
was  not  impugned  by  the  subsequent  decisions  of  Tate  v. 
Meek,  Yates  v.  Railston,  and  Saville  v.  Campion.  Here, 
the  master  of  the  vessel  must  be  considered  as  the  servant 
of  the  charterer,  although  the  owner  was  to  perform  some 
certain  duties  in  the  course  of  the  voyage.  On  the  whole, 
therefore,  it  is  perfectly  clear,  that  the  defendant  cannot  be 
entitled  to  retain  the  sum  for  which  this  action  was 
brought,  as  there  was  no  privity  of  contract  between  him 
and  the  consignees,  who  paid  it  to  the  defendant's  brokers, 
for  the  freight  of  the  homeward  cargo : — ^and  even  if  he 
bvi  a  lien  on  their  goods,  there  was  a  complete  waiver  of  it 
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on  his  part,  by  his  having  allowed  them  to  be  delivered  be-       1821, 
fore  he  claimed  the  freight  due  for  their  convevance.  _  ""^^^^ 

Lord  Chief  Justice  Dallas«— This  case  has  been  so  ^^'^ 
often  and  so  fully  before  the  Court,  that  it  is  not  now  ne- 
cessary to  state  the  facts  in  detail,  and  I  diall  therefore  come 
to  the  pomt  at  once.  The  general  question  depends  on 
these  grounds :— The  defendant,  as  owner  of  the  ship  Ann» 
contends,  that  he  had  a  lien  on  goods  on  board  her,  and 
^hich  constituted  her  homeward  cargo,  for  freight  due  to 
him  from  the  charterer,  or  on  the  money  received  by  him  for 
such  freight.  In  order  to  have  a  lien,  the  owner  of  a  vessel 
must  hare  the  possession  of  her  when  he  asserts  such  right. 
Here,  it  b  quite  clear,  that  the  defendant  had  possession  as 
owner  when  he  eiecuted  the  charter-party,  and  the  main 
^estion,  therefore,  is,  whether  by  that  instrument  he  parted 
with  the  possession  of  the  vessel  for  the  particular  voyage, 
80  as  to  make  the  charterer  stand  in  the  situation  of  owner. 
It  appears  necessary  for  me  to  say  in  the  outset,  that  this 
is  not  like  the  common  case  of  a  carrier,  who  has,  in  pomt 
of  law,  known  rights  and  liabilities.  These  depend  on  the 
particular  laws  which  are  applicable  to  the  case  of  carriers, 
but  a  carrier  may  vary  his  general  liability  by  a  special 
agreement.  So  may  a  ship  owner,  even  if  he  could  be 
considered  as  standing  in  the  situation  of  a  common  car- . 
rier.  Here,  the  chartei^party  constitutes  the  specific  agree- 
ment  between  the  parties,  and  on  the  efiect  of  that  instru- 
ment the  question  arises.  This  case  appears  to  me,  there- 
fore, to  depend  on  that  of  Huiton  v.  Bragg,  and  if  that 
decision  be  founded  in  law,  it  must  govern  the  present.  On 
the  best  consideration  I  could  give  that  case  at  the  time  it 
was  decided,  1  concurred  in  opinion  with  the  late  Lord  Chief 
Justice  of  this  Court,  and  my  Brother  Park.  My  Brother 
Burrough  was  absent,  and  we  did  not  then  possess  the  as- 
sistance of  my  Brother  Bichardton  on  this  Bench.  My 
having  concurred  in  that  decision,  would  be  no  reason  for  my 
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1821.  '^^  giving  «  different  opiiiioii  now,  if  I  enlertiSned  the  letsl 
possible  doubt  tbat  that  opinion  was  imprc^ierljr  fonned* 
I  cannot  agree  with  a  dictum  1  ha?e  met  with,  namely, 
I^Bwia.  ih^t  it  I  Qi^t  ^  d^;^  1^  1^  oonsiiitent  with  myself.'' 
No  man  is  bound,  nor  has  a  right  to  be  oonsistent  in 
error,  but  before  be  consents  to  otertora  a  judgment  in 
which  he  concurred,  he  ought  most  clearly  to  see,  that  the 
opinion  on  which  that  judgment  was  formed  was  wrong. 
Although,  therefore,  I  should  now  peroei?e  that  I  had  bere> 
tofore  formed  a  wrong  judgment,  I  should  merely  lament  it, 
and  not  penist  m  error.  It  is  equaUy  incumbent  on  those 
who  now  disagree  with  me,  to  deliver  a  different  judgment, 
if  they  see  the  point  in  a  different  view.  I  will  only  further 
say»  that  a  question  can  scarcely  arise  in  which  I  can  pei^ 
sonally  have  less  reason  to  adhere  to  my  former  opinion, 
than  the  present.  The  principal  part  of  the  judgment,  in 
the  case  of  Huit<m  v.  Bragg,  was  delivered  by  die  late 
Chief  Justicci  and  it  is  wholly  unnecessary  for  me  to  state^ 
that  the  opinions  he  formed  had  most  deservedly  great 
weight  with  his  Brothers  on  the  Bench.  As  that  judgment 
was  maturely  formed  by  him,  and  as  I  then  acquiesced  in  it, 
I  thmk  I  should  not  be  deemed  culpable  if  I  now  felt  some 
reluctance  to  abandonrit ;  and  more  partiMarly  so,  when  he 
cannot  re-consider  the  opinion  he  then  delivered,  or  support 
or  renounce  it,  which,  from  the  arguments  adduced  in  this 
case,  he  might  possibly  be  uiduced  to  do.  Still,  however,  it 
resolves  itself  into  the  consideration  of  the  opinion  myself 
and  my  learned  Brothers  may  now  respectively  entertain.  I 
have  said  thus  much,  for  reasons  which  will  appear  in  the 
sequel.  First,  then,  as  I  consider  the  case  of  Huiiom  v. 
Bragg  to  be  precisely  in  point,  and  as  I  know  of  no  other, 
either  before  or  after,  which  contains  any  doctrine  repog- 
nant  or  contrary  to  it,  nor  any  which  has  a  direct  bearing 
or  analogy  to  it,  either  in  point  of  principle  or  neces- 
sity, although  I  have  read  in  loose  and  confident  asser- 
tion, that  the  decision  of  tbat  case  **  caused  great  astonish- 
ment  to  the  profession,  and  great  confusion  in  the  commer- 
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cial  woffld,  ftnd  coald  not  be  considered  as  law.''    It  is       1621. 
cnongti  for  me  lo  know,  that  the  doctrine  there  laid  down     ^^Ij^^s 
recdved  the  sanction  of  this  Court,  and  that  it  has  never       ,  «• 
been  expressly  dissented  from  by  any  other.— *This  case  has 
now  been  aigoed  here  three  times,  and  it  was  intended  that 
it  should  have  been  further  aigued  before  all  the  Judges, 
if  it  had  been  convenient  to  them  to  have  met  for  that 
porpose,  and  I  sincerely  lament  that  it  was  not.    Whether, 
under  those  circumstances,  I  entertain  a  degree  of  conviction  ' 

sufficiendy  strong  to  induce  me  to  think  that  the  former 
judgment  was  erroneous,  b  the  question  which,  with  re- 
ference to  myself,  I  am  now  bound  to  consider.  Doubts 
entertained  are  not  sufficient  to  overturn  a  decision  for- 
aaally  pronounced.  Much  has  been  said  as  to  die  incon- 
venience which  may  result  to  the  mercantile  world  from  the 
view  I  am  now  taking  of  this  case ;  but  on  this  I  lay  no 
stress  whatever,  for  it  is  not  to  lay  down  any  rule  of  ge- 
neral operation  for  the  future,  as  it  turns  on  die  language 
and  construction  of  a  particular  instrument,  which  may  be 
dffferendy  framed  hereafter,  and  by  common  prudence  might 
have  been,  since  the  decision  in  Hution  v.  Bragg.  It  has 
been  admitted  in  the  course  of  the  argument,  and  is  self-- 
evident, that  a  ship  may  be  let  to  hire,  so  as  to  constitute 
the  hirer  the  owner  for  the  voyage,  if  it  appears  on  the 
face  of  the  charter-party  that  such  is  the  intention  of  the 
parties.  This  may  be  done  either  by  express  words  of  hiring 
and  lettmg,  or  by  necessary  implication.  It  has  been  said, 
however,  that  the  mere  words  of  hiring  and  letting,  will  not 
of  themselves  import  a  parting  with  the  possession  of  tlie 
vessel,  if  they  be  restrained  by  the  subsequent  parts  of  the 
instrument,  or  in  other  words,  that  the  construction  must 
be  on  the  whole  of  such  instrument  taken  together.  To  this 
I  agree,  subject  to  this  qualification,  viz.  that  if  the  sepa- 
rate provisions  of  the  instrument  be  manifestly  repugnant 
to  giving  such  a  construction  to  the  general  words,  they 
ought  not  to  be  received.  But  if  there  be .  no  repugnance, 
as  the  general  words  are  emphatic  and  essential,  they  can- 
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1631.       not  be  rojected,  but  taosl  operate  according  Co  tlieir 
Cbriitib      "^^^  ^°^  received  legal  import.    The  question,  therefov^ 
«•  comes  to  this,  (diere  being  nodiiiig  incongruous  in  letting 

a  ship  to  lure>  so  as  to  make  the  hirer  the  owner  for  die 
time)  viz.  it  depends  on  die  nature  of  die  instrument,  and 
resolves  itself  into  a  mere  pomt  of  construction  and  inten- 
tion of  die  parties.  I  fully  concur  widi  the  counsel  for 
the  defendsnt,  that  the  general  words  and  special  provimons 
contained  in  the  charter-par^  must  be  particularly  attended 
to.  The  general  words  at  the  beginning  of  that  instrument 
are,  **  that  the  defendant,  as  ship  owner,  granted,  and  to 
freight  let,"  and  that  LatVig,  the  charterer,  '<  hired  and  to  freif^t 
took**  the  ship  jlnn  for  the  voyi^,  upon  certain  conditions 
contained  in  the  charter-party.  If  these  words  of  letting 
be  taken  by  themselves,  they  might  apply  equally  to  the  let* 
ting  of  land,  a  house,  or  a  ship,  and  might  pass  the  poeses- 
sion  of  the  one  equally  as  well  as  the  other,  alUiough  the 
subject-matter  intended  to  pass,  would  be  of  a  different  na« 
ture ;  still,  however,  they  are  words  of  grant  and  demise,  and 
pass  the  possession  in  each  particular  case.  Lord  EUatbo^ 
rough  was  of  that  opinion  in  the  case  of  The  Master  of  the 
Trinity  House  v.  Clark,  for  his  Lordship  there  observed  (a)^ 
that  ^*  the  charter-party  '  grants'  the  ship,  and  '  lets  it  to  hire 
and  freight/  which  are  proper  words  of  lease,  and  would  of 
themselves  pass  the  possession.  The  purpose  is  mentioned, 
but  this  mention  of  the  purpose  does  not  restrain  the  pos- 
session, though  it  may  restrain  or  qualify  the  use  of  the  thing 
let  to  hire."  The  words  of  demise  in  the  charter-party,  in 
that  case,  are  precisely  similar  to  die  present;  and  I  refer 
to  it,  not  as  being  in  point  as  to  this  decision,  but  as  to  the 
construction  of  those  particular  words,  they  being  similar  in 
both  instruments.  Thus  far  at  least.  Lord  EUettborougKs 
opinion  supports  my  view  of  this  case.  In  Saville  v.  Cam'* 
pioUf  Lord  Chief  Justice  ^6&o^^  said (6),  tbaf  the  terms  of 
the  charter-party  in  the  case  of  Fallejo  v.  Wheeler,  are  not 
very  clearly  shewn  in  the  report  of  the  case ;  but  it  has  always 
(4)  4  MsiU.  &  Selw.  S95u— -»(6)  S  Bara.  &  Aid.  5iS. 
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hem  comidered  tbit  die  ship  was  diereby  let  to  freigbt/*  In  1821. 
die  case  of  The  TrinUy  Hotue  v.  Clark  die  deed  was  io  c."^,. 
diat  form ;  and  in  die  judgment  in  diftt  case,  great  reliance 
was  placed  on  die  objects  and  purpose,  as  well  as  on  the 
terms  of  tbe  deed/'  His  Lordship  dierefore  recognized  die 
words  of  Lord  Eiknbaraugh  as  to  letting  the  vessel  to 
fte^ht  in  die  case  of  Tke  Trinity  House  w.  Clarkj  as  form 
ing  an  operative  part  of  his  judgment,  and  afiterwards  ob« 
served  that  ^  the  charter-party,  in  the  case  of  HuHon  v. 
Bragg,  was  also  in  terms  of  letting  to  hire,  although  it  did 
not  distincdy  appear  by  the  report  f  and  added,  that "  m  the 
case  then  before  the  Court  the  charter-party  contained  no 
such  terms.'*  He  thereby  avoided  giving  any  opinion  contrary 
to  the  decision  of  Hutton  ▼.  Bragg:  but  merely  adverted  to 
die  distinction  between  the  charter-parues  m  those  two  casesi 
I  do  not  cite  SavUte  v.  Campion  for  the  whole  of  the  case, 
as  being  applicable  to  the  present,  but  merely  as  Co  the  con* 
struction  of  the  words  of  demise  in  the  charter>psrty;  for 
I  believe  the  opinions  of  the  Judges  of  the  Court  of  King*$ 
Bench  are  not  probably  favorable  on  the  whole  to  the  decision 
in  HuUon  v.  Bragg,  although  they  have  not  expressed  it,  but 
merely  drawn  a  distinction  between  the  two  cases.  Hei^, 
however,  it  has  been  said,  that  the  words  '<  letting  to  freight^' 
are  to  be  understood  m  opposition  to ''  letting  of  the  ship,"* 
and  merely  spedfy  the  mode  in  whidi  the  ship  was  Io  be 
employed;  but  to  this  I  answer,  that  the  words  were  pre- 
cisely the  same  in  die  case  of  Tke  Trinity  Housew.  Clarkj 
where  no  such  distinction  was  attempted  to  be  Uken,  and  in 
which  the  constraction  was  espressly  put  as  in  die  subee> 
^uent  case  of  Saviile  v.  Campion,  that  such  words  by  thenn 
sdves  would  pass  the  possession  of  the  ship.  Here,  hou^ 
ever,  it  must  be  observed,  that  the  words  in  the  charteiwparty 
are  not  confined  to  ^  letting  to  freight,*'  but  that  the  charterer 
^  hired  and  to  freight  took  the  ship**  for  the  voyage.  If 
these  words  therefore,  imply  more  than  a  mere  ktting  of  lbs 
vessel,  and  would  of  themselves  pass  the  possesion  of  the 
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ahip,  what  is  there  repugnant  to  them  in  the  odier  cofenuita 
oontained  in  the  charter-party^  or  what  by  any  poosibilityi 
oould  turn  such  words  round  to  a  different  meaning  or  con- 
struction from  what  they  would  otherwise  bear  i  In  the  first 
place^  it  is  in  termsj  a  taking  and  letting  of  the  whole  of  the 
ship,  not  of  so  much  for  tonnage,  or  according  to  a  settled 
rate  of  tonnage,  but  a  gross  sum  to  be  paid  for  the  whok 
of  the  voyage.  It  was  therefore  competent  to  die  charterer 
to  contract  with  others  for  the  freight  of  their  ^oods,  or  to 
put  her  up  as  a  general  ship  fsr  the  voyage  contracted  for, 
immediately  on  the  execution  of  the  charter-party.  The 
contract  nuuie  by  such  persons  would  consequently  be  mth 
t}ie  charterer,  and  not  with  the  ship  owner,  as  here,  where 
the  goods  were  put  on  board  on  a  contract  entered  into  with 
Uie  charterer,  and  not  with  the  defendant  as  general  owner. 
Thus  fiir,  there  is  nothing  repugnant  in  the  provisions  of  the 
charter-party  to  a  general  letting  or  hiring ;  but  it  has  been 
said  that  the  master  and  crew  were  appointed  by  the  owner; 
that  the  management  of  the  ship  was  vested  in  and  remained 
with  the  master ;  and  that  she  was  to  be  victualled  by  the 
owner;  and  consequently  that  this  constituted  a  continuing 
possession  in  him,  and  that  the  charter-party  merely  amounted 
to  a  covenant  on  the  part  of  the  owner  to  convey  goods  for 
the  fre^hter,  so  as  not  to  disturb  his  original  ownership — and  • 
this  point  has  been  chiefly  relied  on.  Although  it  maybe 
entitled  to  great  wei^t,  I  cannot  consider  that  those  stipo* 
lations  for  the  mere  management  of  the  ship,  over-ride  the 
general  words  of  the  granting  and  letting.  A  ship  may  be 
let,  with  a  stipulation  that  she  shall  continue  to  be  navigated 
as  before;  so,  the  services  of  the. master  and  crew  may  be 
let  together  with  the  ship ;  but  whether  they  be  so  let  or 
not,  will  depend  on  the  nature  of  the  instrument.  For  this, 
it  is  necessary  again  to  advert  to  the  case  of  The  Trini^ 
House  V.  Clark,  where  Lord  EUenboraugh  said  (a),  «  it  is 
urged,  that  the  use  and  service  only  of  the  diip  are  parted 
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with,  and  that  the  posaession  and  ownership  are  tetained  hf  1821. 
the  condact  and  nafigatiou  being  left  to  the  master  and  crew,  CHiuma 
who  are  the  servants  of  the  proprietors  of  the  ship,  chosen,  ^* 
fed,  and  paid  by  them.''  But  how  did  hia  Lordship  meet 
that?  <'  The  whole  argument,"  he  observed (a>  **  appears  to 
rest  on  b  feUacy ;  the  possession,  such  as  it  is,  of  the  master 
aod  crew,  is  not  retained  by  the  proprietors  of  die  ship,  to 
restrain  or  interfere  mth  the  Adl  and  free  use  of  the  ship, 
whidi  they  have  let  to  hire  for  a  term,  but  as  sobsidiaiy  and 
subservient  to  such  use.  The  vessel  therefore  b  not  only 
hired,  but  along  with  it,  the  services  also  of  a  certain  number 
of  persons  paid  by  the  proprietors,  and  these  services  are 
necessary  to  the  use  of  the  vessel.  '<  It  is  the  same  thing,** 
said  he,  **  as  the  hire  of  a  waggon  and  team  for  a  certain 
term,  the  proprietor  of  the  waggon  stipulating  that  it  should 
be  driven,  and  the  horses  taken  care  of,  by  his  own  waggoner 
and  boy."  After  shortly  dilating  upon  this  comparison,  his 
Lordship  observed,  "  this  is  indeed  idem  per  idem;  but  as 
the  instance  is  more  ftuniliar,  it  serves  to  put  the  point  in  « 
dearer  light  ;**  and  in  the  latter  part  of  the  judgment  his 
Lordship  is  made  to  say  (6),  as  a  general  proposition,  that 
**  the  charterer  of  the  ship  is  the  owner  pro  kac  vice,  is  hardly 
denied  on  the  present  occasion ;  but  the  precise  point  made 
here  is,  that  this  case  is  an  exception  to  the  general  rule, 
because  by  the  terms  of  this  charter-party,  the  appointment 
of  the  crew  and  the  navigation  of  the  ship,  are  not  transfer- 
red to  the  charterer,  but  left  with  the  proprietor ;  as  to  which 
we  have  already  given  our  opinion."  That  opinion  I  have 
before  adverted  to,  namely,  that  these  circumstances  do  not 
make  it  less  a  letting  of  Ae  ship.  Here,  therefore,  as  in  the 
case  of  The  TritUty  House  v.  Clark,  the  master-  and  crew 
continuing  in  the  employment  of  the  ovmer,  forms  no  argu- 
ment against  the  ship  being  let.  This,  therefore  comes  round 
again  to  the  general  question — What  is  there  in  the  charter- 
party  in  this  case,  to  restrain  the  operation  of  the  general 
(c)  4  Maul.  Sc  Selw.  g98.  {h)  Id.  300. 
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1821  •       words  of  granting  and  letUng  the  ship  to  freight  by  the  one 
'^"'^l-     pwty>  and  of  biring  and  taking  by  the  other?    I  must  here 
••  again  observoi  that  I  do  not  cite  the  cases  of  Saville  v.  Camr 

'*^"*  jrfoji,  or  The  Trinky  House  v.  Clark,  as  authorities  on 
nvhich  the  decision  in  this  case  can  be  groonded.  In  the 
latter,  the  judgment  of  the  Court  was  formed  on  two  grounds, 
first,  on  the  words  of  grant  and  demise  |n  the  charter-par^ ; 
and,  secondly,  the  nature  of  the  sendee.  If  the  words  of 
letting  were  alone  suflScient  to  pass  the  possession  of  the 
vessel,  why  call  in  aid  the  nature  of  the  service;  or  why  not 
rely  on  the  nature  of  the  service,  without  also  calling  in  aid 
the  words  of  hiring  or  letting ;  and  further,  why  endeavour 
to  enforce  them  as  emphatic,  and  essential  to  convey  the 
possession  i  The  fair  result  of  the  words  of  the  charter-party 
in  that  case,  as  in  the  present,  is,  I  think,  sufficient  to  con- 
stitute the  freighter  the  owner  for  the  particular  voyage,  unless 
inconsistent  with  the  general  effect  of  the  grant,  and  al- 
though the  nature  of  the  service  and  employment  in  these 
cases  is  different,  still,  such  difference  does  not  appear  to  me 
to  be  repugnant  to  those  general  words  which  are  therefore  left 
in  their  full  operation.  As  to  the  case  of  SaoiUe  v.  Can^ioMp 
it  does  not  profess  to  overturn  the  decision  of  this  G>urt  in 
that  of  Huiton  v.  Bragg,  but  a  distinction  is  drawn  between 
them,  as  the  former  did  not  contain  the  terms  of  letting  to  hire 
in  the  charter-party,  nor  did  the  nature  of  the  service  there 
require  that  the  merchant  should  be  considered  as  temporary 
owner  m  any  question  between  him  or  those  who  represented 
bim  and  the  defendant.  Although^  therefore,  these  words 
might  not  have  made  the  difference,  still,  they  were  referred 
to  as  being  sufficient  to  constitute  a  distinction ;  at  all  events 
it  leaves  the  case  of  Hutton  v.  Bragg  on  its  own  ground : 
most  probably  however,  that  distinction  was  pointed  out,  in 
order  that  the  Court  would  not  interfere  with  Hutton  v« 
firdgg  one  way  or  the  other.  I  again  beg  to  remark,  that 
I  have  cited  the  case  of  SaviUe  v.  Campion  not  for  the 
grounds  of  decision,  as  being  applicable  to  the  present,  but 
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kr  the  jdoctrine  it  contains.  I  do  not  rely  on  that  of  Fallejo  1821. 
y.  Wheeler,  as  it  maybe  confined  to  the  question  against  c^J^^,, 
whom  barratry  may  be  committed ;  and  further^  Lord  Chief  ^  J^ 
Justice  Abbott,  in  Savilk  v.  Campion,  observed,  that  "  the 
terms  of  the  charter-party,  in  the  case  of  Fallejo  v.  Wheeler, 
were  not  yeiy  clearly  shewn  in  the  report  of  that  case ;  but 
it  had  always  been  considered  that  the  ship  was  thereby  let  to 
freight."  On  these  grounds,  therefore,  although  the  decision  of 
this  Court  in  Hution  v.  Bragg  muy  be  doubted,  I  cannot  con- 
sent to  overturn  it;  not  that  I  entertain  a  confident  opinion, 
or  an  opinion  altogether  free  from  doubt ;  indeed,  it  would 
now  ill  become  me  to  do  so ;  but  to  overturn  what  has  been 
solemnly  decided,  I  have  already  said,  that  I  must  have  a 
perfect  conviction  that  such  decision  was  erroneous.  iVt 
present,  therefore,  I  adhere  to  that  decision,  as  I  see  no  just 
ground  on  which  it  can  be  shaken.  I  am  the  less  anxious  as 
to  the  determination  of  this  case,  because,  as  the  rest  of  the 
Court  differ  from  me  in  opinion,  no  harm  can  arise  to  the 
parties;  and,  with  respect  to  any  general  rule,  the  result  is 
wholly  immaterial,  as  parties  will  have  no  difliculty  in  fu- 
ture in  framing  their  charter-parties  so  as  to  prevent  the  in- 
conveniences that  have  hitherto  arisen : — For  all  these  rea- 
sons, therefore,  I  am  of  opinion  that  in  this  case  there 
should  be  judgment  for  the  plaintiffs. 

Mr.  Justice  Pakk. — ^I  am  extremely  sorry  to  differ  from 
the  very  luminous  and  candid  opinion  which  has  just  been 
delivered  by  my  Lord  Chief  Justice,  and  as  the  case  has 
been  so  fully  and  ably  argued,  it  is  impossible  that  any  new 
li|^t  can  be  now  thrown  on  the  subject.  It  is  greatly  to  be 
lamented  that  so  much  confusion  has  arisen  in  cases  upon 
charter-parties,  owing  to  their  being  inaccurately  worded, 
and  the  terms  which  the  parties  intend  to  be  introduced,  not 
being  understood  by  the  persons  by  whom  they  are  prepared, 
who  are  generally  entirely  ignorant  of  the  rules  of  law.  The 
question  that  arises  in  cases  of  this  description,  has  been 
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1821.       generally  that  of  consthicdon,  or  ratber  of  fact  arismg  out  of 
the  construction  or  intention  of  the  parUes,  as  to  whether  there 
V.  has  been  an  entire  letting  of  the  vessel  under  the  charter-party, 

so  as  during  the  time  of  such  letting,  the  owner  has  no  con- 
troul ;  but  the  ^h^terer  has  the  full  deposition  of  her^  or,  in' 
other  words,  to  use  the  language  of  the  late  Lord  Chief  Justice 
Gibbs,  in  Tate  v.  Meek  (a), ''  whether  the  delivery  of  the  cargo,  ^ 
and  the  paymfent  of  freight,  were  concomitant  acts  ?"  When 
that  fact  is  ascertained,  there  can  be  no  doubt  as  to  the  legal 
result,  and  when  the  distinction  is  attended  to,  the  different 
cases  may  be  all  explained,  although  they  cannot  be  recon- 
ciled ;  because  a  different  construction  has  been  given  by  vari- 
ous Judges  at  different  times.  In  looking  attentively  through 
all  the  cases  applicable  to  the  present,  I  find  that  it  is  only  on 
the  entire  parting  with  the  possession  of  the  vessel,  that  the 
charterer  is  to  be  considered  as  owner  pro  hac  vice.  Thus,  ia 
Fallejo  V.  Wheeler,  the  charterer,  whether  rightiy  or  not,  was 
to  be  considered  as  owner;  and  it  was  admitted  in  SavUk  v. 
Campion,  that  all  the  rights  and  privileges  of  owner  attach- 
ed upon  him  pro  hac  vice,  in  a  question  of  barratry.  There 
is  a  great  distinction  between  cases  of  barratry  under  the  in- 
surance law,  and  those  which  turn  on  instruments  of  the 
description  of  the  charter-party  in  question.  In  Soares  ▼• 
Thornton  the  question  was,  whether  the  charterer  could  be 
so  far  deemed  owner,  as  to  prevent  his  being  defrauded  of 
the  benefit  of  his  insurance  tlirough  a  loss  by  barratiy,  by 
tfie  concurrence  of  the  origbal  owner  ?— and  the  Court  held, 
that  it  was  a  loss  by  barratry ;  and  that  the  justice  of  the 
case  was  advanced  by  considering  it  in  that  light.  Tliere, 
dierefore,  as  well  as  in  Vallejo  >.  Wheeler,  it  was  decided^ 
that  in  a  question  of  barratiy,  where  the  ship-owner  demises 
die  hull  of  the  ship  to  the  fre^hter,  it  constitutes  faim  owner 
pro  tempore.  In  the  case  ef  The  Trinity  House  v.  Clark, 
die  decision  of  the  Court  turned  entirely  on  the  oonstnicUon 
of  the  charter-party,  and  it  ivis  considered  that  die  words 
(a)  Ante,  vol.  i:  page  t9S. 
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of  le'ttiBg  amounted   to  ao  absolute  transfer  of  the  ship.        ]B21. 
Tbeie,  the  contract  contained  in  the  charter-party  was  not  for 
any  specific  voyage,  but  for  various  duties  and  stations^  to  be 
regulated  as  Government  might  require,  and  the  Courts  in       Lswis* 
that  case,  considered  the  Crown  as  actual  owners  pro  iem^ 
port;  and  Lord  Ellenborough  said  (a),  that  '^  as  the  charter- 
party  '  grants'  the  ship,  and  *  lets  it  to  hire  and  freight,' 
which  are  proper  words  of  lease,  they  would  of  themselves 
pass  the  possession  :"-^and  his  Lordship  further  observed, 
in  commenting  on  the  expressions  contained  in  the  charter- 
f^^J  (^)»  ^t  "  It  is  evident  that  the  service  contracted  for,  is 
of  the  highest  importance  to  the  country,  and  that  its  most 
valuable  interests  may  depend  upon  the  immediate  execution 
of  such  service,  as  this  charter-party  authorizes  the  Crown  to 
require,  and  the  proprietors  of  the  ship  agree  to  perform. 
Whatever  construction  of  the  contract  enables  the  Crown  to 
enforce  a  prompt  obedience  to  its  terms,  must  be  most 
agreeable  to  its  spirit  and  intent    If  the  proprietors  of  the 
dap,  from  whatever  motive,  M^ere  authonzed  to  insist  that 
the  officers  of  the  Crown  had  no  right  to  enter  the  ship,  but 
were  driven  to  their  aetion  on  the  breach  of  the  contract,  in- 
finite and  irreparable  mischief  might  be  done  to  the  public 
service   by  the  delay.     The  vessel,  therefore,  is  not  only 
hired,  but  along  with  it  also  the  services  of  a  certain  number 
of  persons  who  are  paid  by  the  proprietors,  and  these  ser- 
vices are  necessary  to  the  vessel,  which  the  proprietors  have 
expressly  warranted   to  the  Crown."     Upon   that  ground, 
the  case  of  The  Trinity  Hotae  v.  Clark  was  principally  de- 
cided, and  if  it  had  tiuned  solely  on  the  letting  of  the  ship 
to  hife  and  freight,  there  would  have  been  no  reason  to  call 
in  aid  that  aigument.    If  all  the  covenants  contained  in  the 
charter-party  in  this  case  are  severally  looked  at,  I  think  they 
are  altogether  repugnant  to  the  ship's  being  actually  parted 
with,  or  absolutely  l^t  to  freight  by  the  original  owner.    Al- 
tbougjb  the  general  words  in  the  b^inning  of  that  instrument 
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1821.  ^^  ®"^  *J  »tatiiig,  that  the  owner  has  «  granted  aod  to 
>^  freight  let,  and  the  freighter  hired  and  to  freight  taken,'' 
Cbristib  ^jjj,^  ^^  ^jj^j^  ^f  ^j^^  instrument  must  be  taken  togethei^ 
tawxK  and  its  construction  will  not  depend  upon  eveiy  particular 
sentence,  but  whether  on  the  whole,  it  was  the  intention  of 
the  parties,  that  the  owner  should  part  with  the  absolute 
possession  of  the  vessel  to  the  freighter.  In  Soara  v. 
Thornton,  the  different  provisions  contabed  in  the  char- 
ter-party were  all  commented  on,  by  Lord  Chief  Justice 
Gibb$,  and  the  judgment  of  the  Court  proceeded  on  the 
whole  of  the  construction  of  that  instrument*  In  Mor- 
gan, d.  Dowding  v.Bissell,  Lord  Mansfield  said  (a),  that 
"  when  a  party  enters  into  that,  which  on  the  face  of  it  ap- 
pears to  be  an  agreement,  though  there  are  words  of  present 
demise ;  yet,  if  you  collect  on  the  face  of  the  instrument  the 
intent  of  the  parties  to  give  a  future  lease,  it  shall  be  an 
agreement  only/'  That,  therefore,  esteblished  the  position, 
that  whether  an  instrument  shall  be  a  lease^  or  only  an  agree- 
ment for  a  lease,  must  depend  entirely  on  the  intention  of 
the  parties,  as  it  is  to  be  collected  from  the  whole  of  the 
instrument.  In  the  case  of  Yaies  v.  Raikion,  the  de- 
fendant, as  owner  of  the  ship,  granted  and  let  her  to  the 
freighter,  who  took  the  same  to  freight,  for  the  voyage. 
These  words  are  in  effect  precisely  similar  to  the  present ; 
aod  there  it  was  held,  that  the  owner  had  a  lien  on  the 
caiigo,  till  he  was  satisfied  for  the  amount  of  freij^t  rfs- 
maining  due  upon  it,  and  judgment  was  accordingly  found 
for  him.  The  words,  ''  granting  and  taking  to  freighty** 
therefore,  are  not  of  themselves  conclusive,  although  tb^y 
may  be  strong  to'  shew  the  intent  of  the  parties,  when  coupled 
with  the  other  stipulations  contained  in  the  charter*par^. 
Here,  the  defendant,  as  o wner»  covenanted  that  the  vessel  should 
be  '^  well  manned,  teckled,  apparelled,  and  furnished  for  the 
voyage,  as  mentioned  in  the  charter-party,  and  that  the  master 
should  receive,  and  properly  stow  on  board  her,  all  such  goods 
as  the  freighter  might  thbk  proper  to  send  alongside  at  Lou- 
<«)  S  Taaot.  7S. 
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don,  and  defiver  the  same  to  his  agents  or  assigns  at  Nm-       ^8^* 
fmndland.'*   This  provision  of  itself  imports,  that  the  goods     CBRnTiB 
were  to  be  received  on  board  by  the  master  on  account  of  the       i^^^j^^ 
defendant,  as  ovrner,  who  undertook  to  deliver  them  to  the 
agents  of  the  freighter;  and  it  is  impossible  that  he  could 
make  such  delivery  unless  the  goods  were  in  his  possession. 
Here^  therefore,  there  are  cross  covenants,  unlike  those  con^ 
tained   in  the  charter-party  in  Mutton  v.  Bragg.    Further, 
these  covenants  would  be  altogether  nugatory,  if  the  freighter 
had  the  entire  possession  of  the  vessel ;    for  then  he  might 
receive  and  deliver  goods  when  and  where  he  pleased.    The 
owner  also  agreed,  that ''  due  assistance  should  be  given  with 
die  ship's  boats,  properly  manned  for  that  purpose,  in  loading 
and    unloading  the  cargoes,  provided  no  impediment  was 
diereby  made,  in  carrying  on  the  exclunve  operations  or 
duties  of  the  ship.*'    That,  therefore,  shews,  th^t  the  owper 
had  the  absolute  control  of  the  vessel  vested  in  him.    The 
master  acted  on  his  behalf  durii^  the  voyage,  and  was  ap^ 
pointed   by  hm  before  the  vessel   sailed.      6ven   if  the 
freighter  can  be  considered  as  owner  pro  hoc  pice,  the  ab- 
solute possdiBsion  of  the  vessel  did  not  pass  to  him  by  the 
diarter-party,  for  the  duties  of  the  ship  could  not  be  incon- 
astent  with  those  of  an  absolute  owner. — ^In  the  next  place, 
it  is  necessary  to  consider  the  mode  of  payment  of  the 
freight,  as  stipulated  for  in  the  charters-party.    Whether  such 
payment  was  to  be  made  by  bills  of  ezdiange  or  in  mon^, 
amounts  to  the  same  thing ;  and  here,  it  is  quite  clear,  tha|; 
the  delivery  of  the  cargo,  and  the  payment  of  freight,  must 
be  considered  as  concomitant  acts.    Indeed,  I  may  go  further, 
for  the  delivery  of  the  bills  by  the  freighter,  was  to  pre- 
cede the  delivery  of  the  cargo  ;  as  be  stipulated  to  pay  the 
whole  of  the  freight  that  remained  due,  by  bills  of  exchange 
at  two  months  date,  from  tl^e  day  of  the  ship's  report  in- 
ward in  the  port  of  London.    It  is  not  merely  to  be  inferred 
from  the  terms  of  the  charter-party,  that  the  master  and 
^ew  were  to  be  maintained  by  the  oWner,  for  it  is  fouud 
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1831.  as  a  fact  in  the  case,  that  they  were  hired  and  employed  lo 
""^^^^  navigate  the  vessel  on  the  voyage  mentioned  in  Ae  charter- 
.  r,  party,  and  that  she  was  so  navigated  at  the  owner's  expence. 

^'^"'        Under  these  circumstances,  therefore,  I  do  not  think  that 
the  owner  had  given  up  the  control  or  possession  of  Us 
ship  to  the  freighter,    and  this  conclusion  may   be    war- 
ranted   by  a  number  of  recent  decisions.      The  ca»e  of 
Tate  V.  Meek,  in  which  this  Court  bad  the  great  assistance  rf 
the  late  Lord  Chief  Justice  Gibbs,  appears  to  me  to   be 
nearly  in  point.    It  is  true,   that  the  charter-party  there,  Ad 
not  contain   the  words  "let  to  freight,"  but  in  every odicr 
respect  it  is  directly  applicable  to  the  present ;  and  although 
they  are  introduced  in  this  case,  1  have  endeavoured  to  shew 
that  they  are  not  to  be  considered  as  conclusive,  if  by  the 
subsequent  restrictions  in  the  charter-party,  it  was  not  the 
intention  of  the  owner  to  give  up  all  his  control  over  the 
ship ;  and  more  particularly  so,  as  he  expressly  covenanted 
to  receive  and  deliver  the  goods,  and  the  bills  to  be  given 
in  payment  for  the  freight,  were  to  precede  Ac  delivery  of 
the  homeward  cargo.     In  Yaies  v.  Railslon,  the  owner,  by 
charter-party,  granted  and  let  the  ship  to  the  charterer,  who 
took  the  same  to  freight;   and  the  same  constraction  was 
adopted  as  in  the  previous  case  of  Tate  v.  Meek ;  and  Ixnd 
Chief  Justice  Gibbs,  in  delivering  the  judgment  of  the  Court 
in  Yates  v.  Mennell,  observed,  that  "  it  must  be  governed 
by  the  same  remarks  as  those  peceding  it,'*  although  the 
charter-party  did  not  express  that  the  vessel  was  granted  and 
letten  to  freight. 

Since  tliose  cases  were  decided  in  this  Court,  that  of  5<r- 
vifle  v.  Campion  has  been  determined  in  the  Kift^s  Bench, 
and  the  whole  of  the  reasoning  adopted  by  Lord  Chief 
Justice  Abbott,  in  delivering  the  judgment  of  that  Court, 
bears  most  strongly  on  the  present.  It  is  true,  that  there, 
the  charter-party  contained  no  terms  of  letting  to  hire, 
as  in  this,  and  the  freighter  was  to  superintend  the  stow- 
age of  the  goods ;  and  it  was  contended,  that  it  was  imma- 
terial that  the  charter-party  did  not  contain  the  words  "  let  to 
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tf^tr  for  tbftt,  if  upon  the  whole  of  the  inatniment  it  wfr       1821. 
peved  to  be  the  inteDtion  of  the  parties  that  the  owner     q^[^^,| 
abould  divest  himself  of  the  possession  of  the  ship,  and  the  «• 

charterer  come  into  it ;  it  was  substantially  a  letting  to  freight 
for  the  voyage,  as  it  was  sufficient  to  constitute  a  lease;  and 
liord  Chief  Justice  jibboii,  on  commenting  on  that  part  of 
the  aii^ment,  said  {a),  that  ''  it  was  observed,  that  although 
the  charter-party  in  that  case  did  not  contain  any  terms  of 
demise  or  letting  to  freight,  as  in  the  instrument  in  the  case 
of  Huiton  v.  Bragg  was  assumed  to  do ;  yet,  that  it  con- 
tamed  matter  equivalent  to  such  words ;  as  a  lease  for  years 
of  a  chattel  real  may  be  made  without  eipress  words  of  de- 
misie,  any  words  plainly  shewing  that  tlie  one  party  is  to 
Ipve  up  to  the  other,  and  the  other  to  take  and  hold  posses- 
aton  of  ^he  land  for  a  definite  time,  being  sufficient  to  con- 
stitute a  lease.    This  latter  proposition,"  observed  his  Lord- 
ship^  ''  is  undoubtedly  true;  but"  said  he,  *'  upon  an  atten- 
tive consideration  of  the  charter-party  in  the  present  case,  we 
find  nothing  either  in  its  language  or  in  its  object,  which 
imports  that  the  merchant  charterer  was  to  have  the  posses- 
sion of  the  ship.    The  whole  instrument  contains  matter  of 
contract  and  covenant  only.**    His  Lordship  then  commented 
on  the  different  clauses  and  stipulations  contained  in  the 
charter-party  in  that  case,   and  after  observing  on  those  ^ 
of  Fallefo  v.  Wheeler,    The  Trinity  Home  v.  Clark,  and 
Suiion    V.  Bragg,    said,    chat   <<  the  judgment  of   that 
Court  would  be  conformable  to  this,  in  the  case  of  Tate 
V.  Meekf  and  to  the  principle  on  which  the  judgment  in 
BahiUngk  %.  Inglis  was  founded/'— That    case  has  been 
shortly  alluded  to  in  the  course  of  the  argument,  and  does 
not  appear  to  me  to  be  altogether  immaterial  to  the  present 
iuqoiry.    There,  a  trader  in  England  chartered  a  ship  upon 
certain  conditions  for  a  voyage  to  Russia,  to  bring  goods 
home  from  his  correspondent  there,  who  accordingly  shipped 
the  goods  on  account  and  at  the  risk  of  the  freighter^  aud 
(«)  2  Barn.  &  Aid.  SlOj 
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mi.       sent  biin  tbe  invoices  and  bills  of  lading  of  the  CMgO  < 
^j^JJ^^     h  UBS  faeld,  that  the  delivery  of  the  goods  on  board  mdi 
».  chartered  ship,  did  not  preclude  the  right  of  Ae  consignor  to 

^"*      stop  the  goods  while  in  transitu^  on  board  the  same,  to  the  wo* 
dee,  in  case  of  his  insolvency  in  the  mean  time  before  actual 
delivery,  aiiy  more  than  if  they  had  been  delivered  on  board  a 
general  ship  for  the  same  purpose.    The  ground  of  decisioii 
in  that  case  was  founded  on  the  cirAmstance,  that  the  owner 
had  not  partbd  with  the  control  of  his  ship  by  the  charter- 
party.     The  Court  of  Kin^s  Bench,  therefore,    must  have 
contetDplated  such  a  case  as  the  present,  when  that  was  d^ 
cided ;  and  Mr.  Justice  Lawrence,  in   delivering  the  judg- 
ment of  that  Court,  said  (a),  that  '<  the  vendee  had  no  con«- 
trol  over  the  ship,  and  had  merely  contracted  with  the  master, 
to  employ  his  ship  in  fetching  goods  for  him ;'' — and  that 
learned  Judge  drew  a  distinction    between  that  case  and 
F&wler  V.  Kymer{b)f  where  the  consignees  were  in  posaet- 
sion  of  a  ship  let  to  them  for  three  years,  at  a  certain  an 
per  month,  and  had  always  found  the  stock  and  proviifiona 
for  her,  and  paid  the  master,  during  which  time  they  were 
to  have  the  exclusive  and  entire  possession  of  the  ship,  and 
the  complete  control  over  her.     On  that  distinction,  I  prin« 
cipally  ground  my  opinion  in  this  case ;  for  as  respects  the 
owner's  right  to  stop  tn  transitUf  unless  the  circumstances 
of  possession  be  very  express,  the  chartered  ship  musi  be 
taken  to  be  in  the  possession  of  the  master. — Although  there 
may  be  some  distinction  between  this  case  and  that  of  Hmtton 
V.  Braggf  I  must  confess  that  the  decision  I  have  now 
formed,  is  in  express  contradiction  to  •  it ; — and  although  1 
concurred  in  that  judgment,  1  trust,  that  if  I  discover  that  I 
have  erred,  I  shall  never  be  ashamed  to  avow  or  correct  my 
error.    I  there  thought,  with  the  late  and  present  Lord  Chief 
Justices  of  this  Court,  that  there  was  an  entire  letting  and  part- 
ing with  the  possession  of  the  ship.  That,  however,  is  a  mere 
question  of  fact,  to  be  derived  from  the  language  contained 
(a)  3  East,  397.>  (»)  Sec  7  Term  Rep.  44f  •     1  Ea»t,  52t. 
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ii  Ae  claftir<-p«rt7y  on  die  coitftmodon  of  vMch^  one  Jadge       IMl. 
anjF difiev from aDOther  in  opinion;  and  if  it  appear  fiom     Cmmnm 
Ihenhole  of  the  inatnunenty  that  the  ship  is  to  be  let  in  a, 

terns,  it  will  fall  within  the  distinction  to  which  I  have 
siresdy  adverted.  That  this  Court  were  of  opinion,  in  Htii- 
ton  V.  Bragg,  that  the  owner  had  parted  with  the  posses- 
sion of  the  ship,  appears  to  be  clear  from  the  subsequent 
decisions,  in  Tate  v.  Meek,  Yate$  v.  Raibton,  and  Yatet  v. 
Mennell,  when  the  former  case  came  fully  under  consH 
deration.  In  the  latter,  we  considered  that  the  entire  posses* 
noa  had  not  been  parted  with.  Perhaps,  therefore,  the  one 
case  may  be  reconcileable  with  die  others.  Lord  Chief  Jus- 
tice Abboii  also  observed,  in  Savilk  v.  Campion,  that  '<  the 
disrter-party  in  the  case  of  Huttom  v.  Bragg,  was  in  terms  of 
letthig  to  hire.''  Whether,  however,  that  case  was  rightlf 
decided  or  not,  is  not  for  me  to  determine; — but  in  tfiia 
case,  1  am  satisfied,  that  the  owner  has  not  parted  with  the 
accial  possession  of  the  vessel,  so  as  to  give  the  freighter  an 
absoliite  control  over  her;  and  consequendy,  that  die  former 
19  not  liable  to  paj  over  to  the  plaintiffs  the  sum  sought  to 
be  recovered  by  them  in  this  action.  It  is  immaterial  to 
consider  whether  the  right  of  lien  continued  after  the  deli* 
verf  of  the  goods,  as  a  notice  was  given  by  the  direction 
of  the  defendant,  before  any  of  them  were  parted  with, 
that  none  of  them  should  be  delivered  without  the  order  of 
his  brokers.  On  the  whole,  therefore,  I  am  of  opinion, 
that  the  defendant  is  entitled  to  judgment. 

Mr.  Justice  Burhough. — ^Before  I  give  my  opinion  on 
the  mun  point  in  this  case,  I  shall  observe  on  others  which 
have  arisen  in  the  course  of  the  argument.  In  the  first 
place,  I  think,  that  if  the  defendant  once  had  a  lien,  there 
is  nothing  in  the  charter-party,  coupled  with  the  facts  as 
stated  in  the  case,  that  will  divest  him  of  it.  It  has  been 
8»dy  that  the  mode  in  which  the  freight  was  to  be  paid  would 
do  so.    By  the  charter-party,  it  was  stipulated  to  be  paid 
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1S21.      iff  faUb  at.diffimnt  timeB,  vh.  o^e  ^uuter  part  ttartoly  im  m 
.^*ll^^^    >^t  ddiTery  of  the  caigD  BtNewfaumttinid,  bjrgood  liHh  tm 
«.  Xomfoii,  at  inty  days' sight ; — and  the  remainder  bf  goodbiib 

at  two  months'  date,  from  the  day  of  the  ship's  lepott  iiswd 
ID  the  port  oILondoH.  h  appears,  that  bilk  were  gives  at 
Hemfoundkmd  as  for  one  quarter  of  the  lireight,  wUcb  wese 
afterwards  accepted  by  the  freighter  (the  bankrupt),  aod  dia- 
faoDoured  by  him  when  they  became  due,  and  have  not  sinae 
been  paid.  These  bills,  too,  were  dishoaoured  before-  the 
faomewidrd  cargo  was  put  on  board.  The  second  set  of  biUs 
for  the  remainder  of  the  freight,  wu  never  demanded  by 
the  defendant,  nor  tendered  to  him.  It  was  the  duty  of  Ibe 
freighter^  or  his  auigns,  to  tender  those  bills  accoiding  to 
Isis  stipulation  in  the  charter-party.  This  act,  tbeiefore,  does 
not  affect  tbe  defendant's  case. — Secondly,  I  think  that  the  lien 
has  not  been  divested  by>  the  delivery  of  the  homeward  cai)go^-^ 
for  it  is  eipressly  stated  in  the  case,  that  on  tbe  day  of  (he 
deport  of  the  vessel  at  tbe  Custom-House,  the  defeedaat 
caused  a  notiee  to  be  given  to  the  Directors  of  the  WeU^ 
J/M2ia  Docks,  not  to  deliver  any  of  the  goods  witheut  the 
orders  of  Messrs.  Harruon  and  BhU,  who,  it  appears,  were 
afterwards  employed  by  the  defendant  to  collect  the  freight 
from  the  respective  consignees  on  his  account,  and  which  tfaay 
acordingly  received.  If,  however,  the  freighter  had  tandered 
the  bills  on  the  day  of  the  ship's  report  inward  at  the  Cnslom- 
House,  according  to  the  terms  of  the  charter-party,  the  defend- 
ant's lien  might  not  have  continued. — It  has  been  further  in- 
sistedi  that  tlie  delivery  of  the  goods  was  complete  before  the 
money  claimed  for  their  freight  was  paid.  That,  hdwever,  is 
not  so,  for  the  vessel  was  not  reported  at  the  Custom-Home 
until  the  fi6tb  Ftbruary,  1816,  and  she  entered  into  the 
Wat  India  Dock  on  the  same  day,  for  the  purpose  of  dia- 
chaiging  her  cai]go,  and  the  notice  was  then  given  that  none 
qf  tbe  goods  should  be  delivered  without  the  order  of  |he 
defendant's  brokers. — It  has  been  also  contended,  that  the 
shippers  of  the  homeward  cargo  at  Detaerara,  were  strangeis 
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to  tbe  ^mrtet^fmXj,  and  conseqaetttlj^  tfiai  Aeve  was  w>       1B2U 
priviljf  btUreon  them  and  the  defendant;  but  I  thiak  thqr    q^^ 
cUnot  be  to  eonaidered,  but  mmt  be  taken  to  sUnd  in  the 
aknation  of  charterers ;   for  by  the  terms  of   the  charter* 
par^,  the  anster  was  to  take  on  board  there,  all  such  goods 
as  the  agents  or  assigns  of  the  freighter  should  send  along- 
side the  vessel.    Tliese  goods,  therefore,  must  be  taken  Co 
have  been  put  on  board  under  the  charters-party,  and  tbe  ship- 
pers must  be  considered  to  have  acted  under  tbe  authority 
of  the  freighter,  and  to  have  had  notice  of  the  nature  of  that 
mstmment,  and  the  stipulations  therein  contained^— -After  the 
decision  in  this  Court,  in  the  case  of  Huiion  v.  Brofg,  those 
of  T^at  V.  Mtik,  Yaiei  v.  Raihton,  and  Yaia  v.  Memtell^ 
ivsre  tried  before  me,  at  GuUdhaH^  and  on  its  being  these 
stated,  that  Huttan  v.  Bragg  could  not   be  supported,   I 
remember  k>  have  said,  that  had  I  been  in  Court  when  it 
was  decided,  I  should  have  concurred  in  that  judgment;  but 
having  since  considered  that  case  with  the  greatest  attention, 
I  ain  induced  to  Say,  that  I  do  not  think  it  to  be  law,  and 
that  lis  doctrine  cannot  now  be  supported. — Having  said 
thvs  mndi,  I  now  come  to  the  main  question,  as  to  whether 
the  absolute  possession  of  the  vessel  was  parted  with,  bgr 
the  words  **  granted  and  taken  to  freight,"  which  were  used  in 
the  beginnmg  of  tbe  charter-party.    These  words  have  been 
assimilated  to  those  of  demise  in  leases  of  land ;  but  it  ap- 
pears to  me,  that  no  analogy  can  be  drawn  between  them, 
for  the  sulyect-matter  in  each,  is  of  a  wholly  different  nature. 
In  the  case  of  a  lease,  the  party  must  have  the  actual  posses- 
sion of  the  land,  as  he  takes  it  for  the  purpose  of  cultivation. 
So,  with  lespect  to  a  lease  for  a  house,  he  takes  it  for  his  ac- 
tual residence;  and  it  is  necessary  in  both  instances,  that  be 
should  have  the  exclusive  possession.   It  by  no  means  follows, 
that  although  words  of  this  description  are  introduced  in 
-a  charter-party,  that  the  possession  of  the  whole  of  the  vessel 
shoold  thereby  pass  to  the  charterer.    He  does  not  require 
it,  and  when  the  stipulations  contained  in  this  charter-party 
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rsn.       *««  attended  to^  it  is  efident  that  aitch  a  Yiglbt  ^f  poasesrion 

^"^.^     cannot  be  supported.    The  master  and  craw  ^vere  to  be  pit>- 

^^  .        vided  for  by  the  owner^  and  wero  faired  and  ^m^cjeA  by 

l^wif.  him,  and  if  the  freighter  contracted  eidier  for  part  or  whok 
<»f  the  ship,  it  does  not  follow  that  he  was  entitled  to  the  pos- 
aessaoQ  of  her^  because  he  put  goods  on  board.  He  merely 
ei^aged  such  part  of  the  ship  as  is  used  for  the  stowi^  of 
goods;  for  the  safe  conveyance  of  which,  he  undertook  to 
pay  freight,  and  not  for  the  hire  of  the  whole  of  the  vesaci. 
The  froghter  was  merely  to  send  goods  alongside,  and  the 
master  was  to  receive  them  on  board,  and  deliver  them  to 
the  agents  or  assigns  of  the  former.  If  the  ship  were  in  dan- 
ger, the  master  alone  could  act  for  her  benefit  and  protection, 
as  being  the  property  of  the  owner.  A  confidence  was  repoaed 
in  him  by  the  owner  of  the  vessel,  and  not  by  the  diar- 
terer.  In  the  case  of  The  Trinity  House  v.  Clark,  itwas 
deemed  expedient  that  the  possession  of  the  vessel  should 
pass  to  the  Crown,  as  the  nature  of  the  service  required 
it  ;~here,  however,  no  such  reason  has  been  assigned.  Both, 
iheref<m,  by  the  nature  and  terms  of  the  charter-party,  as 
well  as  on  the  true  construction  of  its  object  and  language,! 
^m  of  opinion,  that  there  is  no  valid  ground  for  saying,  that 
the  absolute  possession  of  the  vessel  passed  to  die  charterer, 
and  consequently  that  the  defendant,  as  owner,  is  entitled  to 
judgment. 

Mr.  Justice  Richardson.-.I  am  also  of  opiaim  that 
the  plaintiffs  are  not  entitled  to  recover.  By  the  law  of  jEiig. 
tand^  and  all  commercial  countries,  the  owner  of  a  ship  has  a 
lien  on  the  cargo  for  his  freight.  That  position  is  laid  down  by 
Lord  Chief  Justice  Abbott,  ip  his  TreaUse  on  Shipping,  as 
well  as  by  many  other  text  writers.  Such  right  to  Uen, 
however,  may  be  varied  by  covenant  or  agreement  between 
the  parties.  In  Btdkr^M  Nisi  Prius(a),  it  is  stated,  that  no 
person  can  in  any  case  reUin,  where  there  is  a  special  ag(«a- 
(«)  7th  edit  by  Brtdgman,  45  (a). 
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B^  because  d»en,  Um  odier  party  is  perftontlljlnUe;' bhI^      WSU 
the  case  of  Bremh^  v.  Curranif  is  cited  in  support  of  Ifait     gBugTis. 
dootrkie.    Here^  however,  it  must  be  comidered,  whether  the 
stipulations  contained  io  the  charter-party  are  inconsistent  with 
the  defendant's  right  of  lien.  I  am  clearly  of  opinion  that  they 
are  not ;  and  the  mere  circumstance  of  his  entering  into  an 
agreement  widi  the  charterer  as  to  the  mode  hi  which  he  was 
to  be  paid  for  the  freight  or  hire  of  his  vessel,  will  not,  of  it- 
sdf  divest  him  of  such  right.    Tliis  case,  therefore,  resolves 
itself  into  two  questions ;— first,  whether  the  defendant's  lien 
haa  been  eiduded  by  the  terms  of  the  charter-party  f  and  se^ 
coodly,  whether  it  makes  any  difference,  that  he  claims  torn- 
tain  for  freight  against  the  goods  of  strangers,  after  the  delivery 
of  the  homeward  cargo,  and  after  having  received  the  fi^ight 
from  the  consignees  diereof  upon  the  bills  of  larding,  which 
freight  b  different  from  that  due  upon  the  charter-party?-^ 
Fvratp  then,  is  the  lien  excluded  by  the  general  rules  of  law  i  As 
to  this  point,  the  case  of  Hutton  v.  Bragg  presents  a  difli- 
euhy ;  but  1  think  it  unnecessary  to  give  any  opinion  in  denial 
of  the  principle  there  laid  down,  but  merely  the  applica- 
bility of  that  principle  to  the  present.     The  decision  dieire 
turned  on  the  ground,  that  by  the  terms  contained  in  the 
charter-party,  the  owner  had  actually  parted  with  the  posses- 
sion of  his  ship ; — and  it  is  quite  clear,  that  in  order  to  con- 
stitute a  lien,  there  must  be  an  absolute  possession  in  the 
ptrty  claiming  it.     There  may  be  instances  in  which  an 
owner  nsay  transfer  the  whole  of  his  interest  in  a  vessel  to 
die  freighter,  as  if  the  former  were  to  demise  her  for  a  term 
of  years,  and  the  latter  was  to  have  the  appointment  of  the 
master  and  crew,  and  supply  them  with  wages  and  provi- 
ttons,  and  be  at  the  expence  of  repairing  the  vessel  during  the 
term  of  the  demise,  he  might  be  considered  as  owner  for  that 
period : — ^but  such  language  is  not  usually  adopted  in  the  com- 
mon form  of  commercial  charter-parties,  which,  aldiough  they 
may  vary  in  terms,  have  no  other  object  in  ww,  than  to  pass 
the  use  of  the  vessel  to  the  charters  for  the  conveyance 
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18n«       of  goods  for  the  voyage^  but  that  tbs  rigbt  of  poiaewoQ 
Causnji     *o*^d  rcuMun  with  the  owner.    In  Uuiton  v.  Bragg,  the 
9.  Court  relied  on  the  words  of  demise  contained  in  the  be- 

giatiing  of  the   ebarter-party,  viz,  that  **  the  owner  had 
granted  and  letten/'  and  the  -charterer  *'  had  taken  the  ship 
to  iraght."     If  it  had  l»een  the  manifest  intention  of  the 
parties^  diat  the  entire  possession  of  the  ship  should  pass 
from  the  one  to  the  other,  those  words  must  be  considered 
as  material ;  still,  however,  they  are  not  of  themselves  con- 
clusive as  to  that  pomt    This  appears  from  the  case  of 
,   Zstfes  v«  Railslon,  where  words  of  a  similar  nature  were  in- 
trodMced  in  the  charter-party.    That  case,  however,  may  be 
distinguishable  from  Hution  v.  Bragg,  for,  in  the  former,  the. 
biMs  of  lading  referred  to  the  charter-party,  for  it  was  there 
found  as  a  fact,  that  die  cargo  was  shipped  and  consigned  to 
the  freighters  by  bills  of  lading,  they  paying  freight  for  the 
same  as  jier  charter-party.     At  least,  therefore,  it  appears 
from  that  case,  that  the  words,  '<  granted  and   letten   to 
freigbt/'  although  material,  are  not  of  themselves  decisive 
to  shew,  that  the  possession  of  the  vessel  pasaed  thereby ; 
for  if  they  had  been  deemed  conclusive,  the  owner  could  not 
have  been  entitled  to  a  lien.    The  same  observation  m^y 
•  be  apfdied  to  the  case  of  Tht  Trinitjf  Houte  v.  dark,, 
where  hord  Elienborough,  after  advertipg  to  the  diffjpien^ 
covenants  in  the  charter-party^  observed  (a),  that,  '<  from  ali 
the  expressions  in  tliat  instrument^  and  from  the  natum  of 
the  service  stipulated  for,  which  was  of  the  utmost  i,pcipprt- 
ance,  they  tended  to  shew  that  the  possession  passed  to  tb^ 
Crown  during  the  term  and  service  of  the  ship.''    Thede^ 
dsion  of  the  Court  there,  however,  turned  rather  on  the  na- 
ture of  the  service,  than  the  terms  of  the  charters-par^. 
Here,  however,  the  real  question  must  rest  on  the  intention 
4>f  the  parties,  as  it  is  to  be  coUected  from  the  whole  of 
the  instrument.    The  same  rule  is  applicable  to  a  lease  of 
land,  and  whether  an  instrument  of  that  descriptiom  maj[ 
(«)4MaQl.4c8slw.S9S. 
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amoutit  to  a  present  demise  or  not,  most  be  collected  from        IMl. 
the  whole  of  it. — With  respect  to  the  case  of  Vallejo  v.     chhi«tib 
fVAetkr,  it  doe»  not  appear  that  the  Charter-party  contained       jIl^ 
the  words  "  granted,**  or  <*  letten  to  freight'*    But,  in  the 
subsequent  case  of  Scares  ▼.  Thornton,   the  charter-party 
conftained  no  such  words;  and  Lord  Chief  Justice  Gibbs,  in 
deKvering  the  judgment  of  the  Conrt,  fadd  no  stress  as  to 
the  terms  of  letting. — The  result  of  diose  cases  is,  that  in 
a  question  of  barratry,  the  freighter  may  be  deemed  ship 
owner  pro  temportf  whetherlhe  diarter-party  under  Whidi  the 
▼essd  is  let  to  him  contains  words  of  demise  or  not.    Hiese 
casts,  therefore,  appear  to  me  to  be  faiapplicable  to  the  pre- 
sent, as  to  the  rq^t  of  possession ;— 'but  those  of  Tate  ▼• 
Medt,    Yates  ▼.  Raikton,  and  Satrille  ▼.  Camphn,  hav6 
eslaUished,  that  whether  words  of  demise  occur  in  the  char- 
ter-party or  not,  the  possession  may  remain  in  the  origi- 
nal owner,  for  the  purpose  of  lien.    Here,  however,  I  must 
again  observe,  that  it  must  depend  upon  the  intention  of  the 
parties,  to  be  collected  from  the  whole  of  the  instrument. 
In  order  to  ascertain  such  intent  in  the  present  case,  it  b 
necessary  to  refer  to  the  terms  of  the  charter-party,  and  the 
stipulationB  therein  contained,  appear  to  me  to  be  wholly  in- 
consistent  with  passing  the  absolute  possession  of  the  ship  to 
the  fireigliter,  although  in  the  beginning  of  that  instrument, 
words  containiiq;   general   terms  of  demise   are  adopted. 
Tliese,  however,  are  immediately  followed  by  a  covenant  by 
•die  owner,  that  the  master  was  to  receive  and  properly  stow 
the  goods  on  board. — ^He  was  appointed  by  the  owner,  and  , 
must  be  taken  to  have  possession  of  the  ship  for  that  pur- 
pose.   The  freighter  was  merely  to  send  the  goods  along- 
side, but  the  master,  on  the  arrival  of  the  vessel  at  Neuh 
f&undlandf  was  to  deliver  the  cargo  from  alongside,  to  the 
agents  or  assigns  of  the  freighter.    The  owners  of  the  goods, 
therefore,  were  not  ei^en  to  enter  the  ship,  and  the  same  sti- 
pdalions  are  contained  in  the  charter-party,  with  respect  to 
the  other  cargoes  to  be  delivered  and  received  at  Demerarai 
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1821.       The  shippers^  tfaerefore,  were  not  to  interfere  with  die  owner 
Chbiitib     ^"""8  *•"«  w^Jole  of  the  voyage.    It  has  been  obsenred^  that 
«.  the  name  of  the  owner  was  not  mentioned  in  the  bUla  of 

hiding  for  the  homeward  cargo,  but  that  the  master  only  waa 
there  referred  to; — ^the  owner  himself  might  have  sailed 
as  master,  if  he  had  pleased,  and  the  possession  of  the  masr 
ter  was  m  effect  that  of  the  owner,  so,  that  in  strictness,  it 
remained  in  him,  and  there  is  nothing  to  exclude  his  right  of 
lien  on  the  cargo  for  his  freight. 

As  to  the  second  question,  whether  the  owner  can  claim 
to  retain  for  freight  against  the  goods  of  strangers,  on  goods 
shipped  by  them  under  bills  of  lading,  after  tlie  delivery  of 
the  cargo  to  the  consignees ;  I  think  be  has  not  a  lien  on 
such  goods  to  the  full  extent  of  the  freight  due  on  the  char- 
ter-party, exceeding  that  mentioned  in  the  bills  of  lading* 
If  it  were  to  be  held  otherwise,  it  would  be  contrary  to  the 
case  of  Paul  v.  Birch,  where  Lord  Hardwicke  decided,  that 
although  the  owner  had  not  a  lien  on  the  goods  mentioned  in 
the  bills  of  lading  for  all  his  freight  due  on  the  charter- 
party,  for  the  hire  of  the  vessel,  stiU,  that  he  was  entitled  to 
retain  them  for  the  amount  of  the  freight  due  on  such  biUs 
of  lading,  in  preference  to  the  freighter;  and  here,  the 
defendant  has  received  no  more  than  was  due  from  each 
consignee.  It  has  been  further  objected,  that  although  he 
might  have  had  a  right  of  lien  against  those  goods  under 
the  bills  of  lading,  still  that  there  was  a  complete  waiver  of 
it  on  his  part,  by  the  delivery  of  them  to  the  consignees  b^ 
fore  the  sums^  claimed  for  their  freight  were  paid.  It  is  a 
general  rule  of  law,  that  if  a  person  parts  with  the  pos- 
session of  the  article  upon  which  he  has  a  right  of  lien,  with- 
out enforcing  payment  of  bis  demand,  he  is  deprived  of  such 
right.  Here,  the  owner  could  only  be  entitled  to  a  lien  oo 
the  homeward  cargo  for  his  freight,  and  he  was  bound  tp 
deliver  the  goods  on  the  payment  of  such  freight  by  the  char- 
terer ;— but  it  does  not  follow,  that  he  must  lose  his  right  of 
freight  by  such  delivery,  for  the  very  object  of  his  lien  bad  re- 
ference to  the  payment  of  such  freight.    As,  therefore,  he 
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bad  'a  lieti  for  die  amount  of  the  freight  due  od  the  good^, 
he  had  a  right  to  retain  the  money  he  received  in  respect  of 
such  freight.  His  right  of  lien  continued  until  the  freighter 
bad  paid  the  amount  of  the  freight  of  the  vessel^  or  given 
bills  for  it,  as  stipulated  by  the  charter-party.  On  these 
grounds,  thereforci  I  am  of  opinion,  that  the  sum  paid  to 
the  defendant  from  the  consignees,  for  the  freight  of  the 
homeward  cargo,  cannot  be  considered  as  money  bad  and 
received  by  him  for  the  use  of  the  freighter,  or  his  assignees, 
and  consequently,  that  there  must  be 


1821. 

Christik 

V, 

Lewis. 


Judgment  for  the  defendant. 

Mr.  Serjt.  Taddy  now  applied  for  a  special  verdict ;  but 
the  Lord  Chief  Justice  observed,  that  according  to  the  best 
exercise  of  his  discretion^  he  was  fully  persuaded  that  the 
case  ought  to  end  here* 


GuNTON  V.  Nurse. 


Wednesday, 
Feb.  7. 


This  was  an  action  of  trover  for  a  filly,  which  the  de-  ii.  brought  an 

fendant  had  detained  under  the  following  circumstances : —  past  agaimt 

At  the  last  Spring  Assizes  for  the  county  of  Norfolk,  an  ac-  ^»J®|[  g*}^"* 

tion  of  trespass  was  brought  by  a  person  of  the  name  of  B.iuB^^edthe 

taking  as  the 
servant  of  C.:^ 
TtieJnryfonnd  a  verdict  for  J.  with  damages,  subject  to  a  reference  toD.,  one 
of  the  jurors,  to  ascertain  to  whom  she  belonged,  which  was  to  depend  on  whe* 
ther  a  scar  should  appear  on  a  certain  part  of  her  body,  and  in  case  it  should,  the 
jrerdtct  for  A.  was  to  stiind,  if  not,  it  was  to  be  entered  for  B.  The  My  was 
delif  ered  to  D.,  by  the  consent  of  aU  parties,  and  he  made  his  award,  and  found 
her  to  belong  to  A.,  and  accordingly  ordered  the  verdict  found  foY  him  to  stand. 
C,  ten  days  after  the  award,  demanded  the  filly  of  X>.  who  refused  to  deliver  her, 
and  a  fortnight  after,  he  brought  an  action  of  trofer  for  her  recovery  : — Held, 
that  the  detention  of  the  filly  by  D,  did  not,  under  the  circumstances,  amount  to 
«a  conversion,  as  C.  was  no  party  to  the  original  action,  and  as  it  did  not  appear 
tliat  he  was  authorised  by  B.  to  make  the  demand,  to  whom  alone  O. 
was  bound  to  deliver  her,  he  only  being  iiable  for  the  damages  awarded 
to  if. 

vou  V.  a 


HVRtl. 
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1821.  tynes,  agabst  the  plaintiff's  brother,  for  entering  hia  dose, 
^^"^  and  taking  away  the  filly  in  question,  which  the  former  stated 
to  be  his  property.  The  brother  justified,  that  the  filly  be- 
longed to  the  plaintiff,  and  th&t  he  acted  as  his  servant  and 
agent,  and  took  her  by  his  command.  At  that  trial,  a  vef> 
diet  was  entered  for  Lynes,  damages  25/.,  subject  to  the 
award  of  the  defendant,  who  was  one  of  the  Jury  on  that 
occasion ; — and,  by  the  order  of  reference,  the  filly  was  to  be 
delivered  to  him,  by  the  consent  of  all  parties,  and  be  was 
to  retain  her  in  his  possession,  in  order  to  ascertain  whe- 
ther a  certain  scar  should  appear  near  her  shoulder  on  die 
off  side,  which  was  not  visible  at^  the  time  of  the  trial,  but 
would  distinctly  appear,  on  the  shedding  of  her  coat,  which 
would  be  about  the  month  o{Majf\  and  if  the  scar  should 
be  then  visible,  the  verdict  which  had  been  found  for  lyna 
was  to  standi  if  not,  it  was  to  be  entered  for  the  plaintiff's 
brother.  The  filly  was  accordingly  delivered  to  the  defend- 
nnt,  who  kept  her  until  the  period  fixed  on,  and  on  the  26th 
May,  she  having  shed  her  coat,  he  made  his  award,  stating, 
that  there  was  a  scar  near  her  shoulder  on  the  off  side,  and 
ordered  the  verdict  which  had  been  found  for  lynes  to 
stand,  but  still  detained  the  filly  in  his  custody.  After  the 
making  of  the  award,  viz.  on  the  7th  June  following,  the 
plaintiff  demanded  the  filly  of  the  defendant,  who  refused  to 
deliver  her  to  him ;  and  on  the  27th  of  Ae  same  month, 
this  action  was  commenced,  and  came  on  for  trial,  before 
liord  Chief  Justice  Dallas,  at  the  last  Summer  Assizes  for 
Norfolk,  when  it  was  submitted  for  the  defendant,  that  it 
was  not  maintainable,  under  the  circumstances  as  stated,  as 
there  had  been  no  unlawful  conversion  by  him.  It  was 
proved,  that  the  plaintiff  and  his  brother  were  in  Court  at 
the  time  of  the  first  trial,  and  that  they  both  consented  to 
refer  the  cause  to  the  determination  of  the  defendant,  and 
that  the  filly  should  be  delivered  to  him  for  the  purpose 
above  mentioned.  His  Lordship  left  it  to  the  Jury  to  de- 
termine^ first,  whether  she  belonged  to  the  plaintiff  or  Lynes^ 
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iod  secondly,  whether  there  had  been  any  unlawful  con*  1821. 
version  by  the  present  defendant.  On  the  first  point,  they 
found  for  the  plaintiff,  and  on  the  second  for  the  de- 
fendant. Leate,  however,  was  granted  to  the  latter  to  ^o^"* 
move  to  set  aside  the  verdict  which  had  been  found  for 
the  plaintiff  00  the  first  poin^  and  that  a  nonsuit  might 
be  entered. 

Mr.  Seijt.  Faughan,  in  the  course  of  the  last  Term,  had 
accordingly  obtained  a  rule  nisi  to  that  effect,  and  submitted, 
that  as  the  defendant  acted  as  a  juror  on  the  former  trial, 
and  the  fiUy  was  delivered  to  him  with  the  knowledge  and 
consent  of  the  plaintiff,  to  ascertain  whether  it  belonged  to 
him  or  not,  he  had  rightly  decided  the  question,  and  that  his 
award,  being  against  the  plaintiff,  was  final,  and  conse* 
quently  that  he  had  not  been  guilty  of  a  conversicHi. 

Mr.  Serjt.  JB/oisef  and  Mr.  Serjt.  Toddy  now  shewed 
cause. — ^After  the  defendant  had  made  his  award,  there  can 
be  00  pretence  for  saying  that  he  was  entitled  to  detain  the 
filly  in  question,  as  he  was  merely  to  ascertain  who  was  her 
real  owner.  At  the  first  trial,  the  Jury  found  that  the 
plaintiff's  brother  had  been  guilty  of  a  trespass,  and  they 
accordingly  gave  a  verdict  for  Lynes,  who  commenced  that 
action,  and  assessed  the  damages  he  had  sustained  at  25h 
The  record  in  that  action  could  not  be  used  in  evidence  on 
die  trial  of  this,  as  the  present  plaintiff  was  no  party  to  it. 
Evoi  if  it  could,  the  defendant  had  no  property  whatever  in 
the  filly,  and  his  refusal  to  deliver  her  to  the  plaintiff,  when 
demanded,  was  clearly  a  conversion,  for  the  latter  was  tiie 
party  bond  fide  interested  in  her.  Although  the  plaintiff's  bro- 
ther was  the  nominal  defendant  in  the  former  action,  still, 
the  present  plaintiff  was  Ibound  to  pay  to  Lyne$  the  da- 
mi^s  he  had  sustained,  es  found  for  him  by  the  Jury,  and 
OB  payment  of  that  sum,  be  could  have  no  tide  whatever  to 

s  2 


NVXBB. 


2G2  CASES  IN    HILARY  TERM, 

1821.  the  possession  of  the  fiily.  When  the  defendant,  as  arbi- 
*^^  trator,  had  made  his  award,  he  became ytinc/ifs  officio^  and 
fT.  therefore  had  no  right  to  detain  the  fillj  from  that  moment. 

By  the  terms  of  the  reference,  be  was  merely  to  detain  her 
until  she  had  shed  her  coat.  The  purpose  for  which  she 
was  delivered  to  him  was  then  accomplished,  and  he  was 
bound  to  make  his  award  immediately  on  discovering  whether 
she  had  a  scar  near  her  shoulder  or  not.  At  all  events,  he 
coald  only  have  detained  her  a  reasonable  time  after  the 
award  was  made ;  but  it  appears,  that  he  kept  her  from  tlie 
£6th  May  until  the  27th  June  following,  when  the  present 
action  was  brought^  and  a  demand  had  been  previously  made 
on  him  by  the  plaintiff,  on  the  7ih  of  that  month.  Altliough, 
in  Ogle  V.  Atkinson  (a),  it  was  determined,  that  a  ware- 
houseman, receiving  goods  from  a  consignee,  who  had  actual 
possession  of  them,  to  be  kept  for  his  use,  might  neverthe- 
less refuse  to  re-deliver  them,  if  they  were  the  property  of 
another,  still,  here,  the  defendant  had  no  property  whatever 
in  the  filly,  as  she  was  merely  delivered  to  him  for  a  particu- 
lar purpose,  which  was  effected  on  his  making  his  award, 
and  he  was  therefore  guilty  of  a  conversion,  by  keeping 
her  one  month  after  he  had  determined  to  whom  she  be- 
longed. 

Mr.  Serjt.  Faughan,  in  support  of  the  rule. — It  ap- 
peared at  the  first  trial,  that  it  was  extremely  doubtful  to 
whdm  the  fiily  in  question  belonged,  so  much  so,  that  it 
was  left  to  the  defendant  to  determine  who  the  real  owner 
might  be,  which  would  depend  entirely  on  the  appear- 
ance of  a  certain  scar,  which  would  not  be  visible  until 
she  had  shed  her  coat ;  besides,  the  present  plaintiff  was 
no  party  to  that  action,  although  he  might  have  consented 
that  the  filly  should  be  delivered  to  the  defendant.  He 
determined  by  his  award,  that  the  property  in  her  was  in 
Lynes\ — that,  therefore,  was  decisive,  and  negatived  the  ju»- 

(a)  5  Taunt.  739.    S.  C.  1  Maish.  d2S. 
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tification  by  the  plaintiiF's  brother,  that  she  was  the  pro-        1821. 

perty  of  the  plaintiff.     How,  therefore,  has  the  defendant, 

as  arbitrator,  been  guilty  of  a  conversion,  when  he  has  found 

that  the  plaintiff  had  no  property  whatever  in    the   filly  ?       ^"'"'* 

Even  if  he  had  found  her  to  belong  to  the  plaintiff,  and  he 

bad  demanded  her  from  the  defendant,  he  was  not  bound  to 

deliver  her,  without  making  further  inquiry,  and  he  merely 

detained  her  a  month  after  his  award  was   made.     The  de- 

mand  to  deliver  ber   up^   should  in  strictness,  have  been 

nade  by  the  plaintiff's  brother,   against  whom   the    former 

action  was  brought;  for  it  is  quite  clear,  that  the  plaintiff 

himself  had  no  right  whatever  to  make  such  a  demand,  as 

the  defendant,  by  his  award,  had  expressly  found  that  the  filly 

vas  the  property  of  Lynes. 

Lord  Chief  Justice  Dallas. — ^The  only  question  in  this 
case  is,  whether  the  defendant  has  been  guilty  of  an  unlawful 
conversion.     Au  application  of  this  description  ought  not  tp 
be  favoured,  either  by  law  or  justice.     An  arbitrator  would 
be  placed  in  a  dangerous  situation,  if,  on  taking  on  himself 
to  decide  a  question  of  this  nature,  he  should  be  deemed 
liable  to  an  aetion  of   trover,    after  having  determined  ac- 
cording to  the  best  of   his  judgment.      This  leads  me  to 
consider,  what  are  the  facts  of  this   case.      Au    action  of 
trespass  was  originally  commenced    by   Lynes,   against  the 
plaintiffs  brother,  for  taking  the  filly.   He  justified  the  taking, 
as  the  servant  of  the  plaintiff,  and  the  only  question  at  issue 
between  tlie  parties  in  that  action  was,  to  whom  she  belonged, 
H'hich  was  to  depend  on  whether  a  scar  should  appear  on  a 
certain  part  of  her  foody,  or  not.     A  number  of  witnesses 
were  called  to  prove  her  identity,  when  at  length,  (the  trial 
having  lasted  nearly  two  days),  the  pities  consented  to  refer 
it  to  the  defendant,  who  was  one  of  the  Jury,  to  ascertain 
whose  property  she  was.     If  he  found  that  she  belonged  to 
tlie  plaintiff,  a  verdict  was  to  be  entered  for  his  brother ; 
if  to  LytteSf  tlie  verdict  for  hipi  was  to  stand.     By  the  terms 
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1821.  ^^  ^^  ^^^1*  ^^  reference,  that  was  die  only  point  referred 
'-*^*'  to  the  defendant,  and  in  the  result,  he  was  to  deliver  the 
QuKTon  gjjy  ^^  ^1^^  p^^y  ^^  whom  she  might  belong.  It  must  he 
Kcwsa.  i^^fQ  remarked,  that  both  the  plaintiff  and  his  brother  as- 
sented to  those  terms,  and  the  defendant  accordingly  re- 
ceived the  filly  into  his  care,  for  the  sole  purpose  of  deciding 
that  question.  He  therefore  detained  her  until  the  scar 
appeared,  which  was  at  the  time  when  horses  generally 
shed  their  coats.  It  also  appeared,  that  on  the  26tb  Jlisy, 
before  any  application  was  made  to  the  defendant  for  the 
delivery  of  the  filly,  he  made  his  award,  and  found  her  to 
belong  to  Lynes,  The  plaintiff,  therefore,  had  no  right  to 
call  on  him  to  deliver  her  to  him ;  besides,  the  defendant  or- 
dered the  verdict  which  had  been  found  for  lynes,  for  25/., 
to  stand.  He  could  not  be  entitled  to  have  both  the  da- 
mages and  the  filly,  but  it  is  quite  clear,  that  the  pluntiff 
was  liable  to  pay  him  those  damages,  before  he  could  be 
entitled  to  her.  By  the  strict  terms  of  the  order  of  refer- 
ence, the  arbitrator  was  to  decide  whether  the  filly  belonged 
to  lynes  or  the  plaintiff's  brother.  The  latter,  therefore, 
could  alone  be  justified  in  claiming  her,  because  he  was  the 
defendant  in  the  previous  action,  and  liable  to  pay  da- 
mages to  Ljfnet.  That  circumstance  alone,  therefore,  might 
dispose  of  this  question;  for  it  is  clear,  that  the  plaintiff 
had  no  property  in  her  at  the  time  of  the  first  trial,  and  if 
the  scar  did  not  appear,  she  was  to  be  delivered  to  his  bro- 
ther, who  was  to  pay  the  damages  to  Lynes,  as  found  by 
the  Jury.  It  does  not  appear  that  the  plaintiff  demanded 
the  filly  from  the  defendant  in  the  name  or  by  the  autho- 
rity of  his  brother,  so  that,  aa  against  the  former,  it  is 
morally  impossible  that  the  defendant  could  be  charged  with 
an  unlawful  conversion. 

Mr.  Justice  Park. — I  am  of  the  same  opinion,  and  am 
extremely  happy  to  be  so,  as  if  the  Court  were  to  come  to 
any  other  conclusion,  it  would  in  a  great  measure  tend  to 
destroy  the  great  advantages  ^hich  may  arise  from  referring 
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nmtCersof  this  description  ^  an  arbitrator.    I  shall  simply       1821. 
confine  myself  to  the  question,   whether  the  defendant,  as      q)J]J^„ 
such,  has  been  guilty  of  an  unlawful  conversion  ?    In  order      ^^  v, 
to  answer  this,  it  is  necessary  to  look  at  the  facts.    Hie 
demand    by  the  plaintiff  to  deliver  the  filly  to  him,  was 
made  oa  the  7th  Jtiite.     The  defendant  bad  previously  de- 
cided, that  she  was  the  property  of  Lyneu.    That  he  was 
authorized  to  do  by  the  terms  of  the  order  of  reference.    In 
effect,  therefore,  he  may  be  taken  to  have  said  to  the  plaintiff, 
"  I  cannot  deliver  the  filly  to  you,  because  I  have  awarded 
that  she  does  not  belong  to  you.''    The  detention,  therefore, 
cannot  be  considered  as  an  unlawful  conversion,  and  more 
particularly  so,  as  the  defendant  decided  on  the  only  point 
in  issue  between  the  parties  in  the  former  trial,  viz.  the 
appearance  of  the  scar,  and  there  is  no  question  but  that 
be  acted  bon&frk,  and  that  the  question  was  left  to  bb 
determination  widi  the  consent  of  all  the  parties. 

Mr.  Justice  BuunouGH. — In  the  former  action,  Lynes 
claimed  the  filly  in  question  as  his  property.  The  plaintiff's 
brother  justified  the  taking  her,  as  his  servant  The  plab- 
tiff,  therefore,  was  neither  a  party  nor  privy  to  that  cause; 
but  by  his  consent,  the  filly  was  delivered  to  the  defendant 
for  the  purpose  of  ascertaming  to  whom  she  really  belonged. 
By  that  acquiescence  alone,  did  he  identify  himself  as  being 
interested  in  the  former  action.  The  purpose  for  which  the 
defendant  received  the  filly,  might  therefore  have  been  given 
in  evidence  m  the  present  action ;  for  it  appears  by  the 
terms  of  reference,  that  the  property  in  her  was  to  be  deter<r 
mined  by  a  scar,  which  might  or  might  not  appear.  On  that 
circumstance  taking  place,  the  defendant  decided,  that  she  her 
longed  to  the  plaintiff  in  the  former  action,  for  he  ordered  the 
verdict  which  the  Jury  had  found  for  him  to  stand,  by  which 
he  was  entitled  to  recover  25/.  damages,  for  the  trespass 
committed  in  taking  her  away.  At  all  events,  therefore,  the 
defendant  was  not  bound  to  deliver  her  to  the  plaintiff,  but 
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to  his  brother  alone,  nor  was  he  obliged  to  do  so  before 
Lynes  had  been  satisfied  the  damages  he  had  sustained,  and 
which  had  been  found  for  him.  Throughout  the  whok  of 
the  transaction,  the  defendant  acted  as  arbitrator,  and  there 
can  be  no  doubt  but  that  he  was  entitled  to  detain  the 
'filly  until  he  had  fully  ascertained  to  whom  she  belonged; 
and  he  was  not  bound  to  deliver  her  to  any  person,  until 
the  verdict  for  Lynes  had  been  satisfied. 

Mr.  Justice  RiCHARnsoN. — The  only  question  is,  whe- 
^  ther  what  passed  on  the.  7th  June^  when  the  demand  was  made 
by  the  plainti£f,  amounts  to  an  illegal  conversion  by  the  de- 
fendant? The  filly  was  delivered  to  him  at  the  time  of  the  for- 
mer trial,  and  was  to  continue  in  his  pQssession  as  aii  {arbitra- 
tor, for  a  certain  period^  to  enable;  him  tp  decide  to  whom  she 
might  eventually  belong,  s|nd  he  found  that  she  was  tjie  pro- 
perty of  Lynes*  It  may  be  doubtful,  whether  he  should  have  de- 
livered her  to  him  or  the  plaintiff's  brother,  as  the  former  had 
a  verdict  in  his  favour  when  the  demand  by  the  plaintiff  was 
made;  but  at  all  events,  the  defendant  was  not  bound  to 
deliver  her  to  the  present  plaintiff,  for  it  does   not  appear 

;  that  he  was  authorized  by  his  l^rother  tp  make  such  demand- 
it  is  not  stated,  that  he  did  not  deliver  the  filly  either  to 
Lynes  or  the  plaintiff's  brother,  but  that  he  refused  to  do 
so  to  the  plaintiff  alone.      I,   therefore,  concur  with  the 

.  Court  in  thinking,  that  this  refusal  did  not  amount  to  a 
conversion  by  the  defendant,  and  that  the  rule  for  euteriqg 
a  nonsuit  inust  be  made 

Ahsplpte  (a). 

(a)  It  bag  been  long  since  decjded^  that  ^  reriisal  on  demand  may  be 

justifiable  and  lawful,  nnder  particnlar  circumstances  ;  as  if  i4.  find  the 

goods  of  B.,  and  npon  their  being  demanded,  answers,  that  he  knows 

not  whether  B,  is  the  true  ownf:r  or  not,  and  therefore  refuses  to  deliver 

them:— this  is  not  evidence  of  a  conversion,  if  i4.  keep  them  for  the 

'  true  owner  (•).    So,  in  SoUm<m»  v.  Bawt8{i)y  Lord  Kenyan  held,  that  la 

trover,  where  the  demand  of  the  things  for  which  the  action  1^  brought, 

,  is  not  made  by  the  plaintiff  himself,  who  is  the  owner,  but  by  another 

'  person  on  his  account,  a  reftisal  by  the  defendant,  on  the  ground  that 

(•)  Per  Lord  Coke,  2  Bul8t.31g (t)  1  Esp.  Ni.  Pri.  Cas.  M. 
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^  do«s  npt  know  to  whom  the.  things  belong,  or  that  thei person  who         1821. 
applies  for  them  is  not  properly  empowered  to  receive  them,  or  until         s<*vw 

he  is  satisfied  by  what  authority  the  application  is  made,  shall  not  ba  OuNTOff 

demed  snch  a  refbsal,  as  shall  be  evidence  of  a  conversion  sufficient  to  ^* 

support  snch  action^  Nurse, 


Lewis  v.   DavIES.  Thnrsday, 

Feb.  8. 

M^.  Seijt.  Pedke  applied  for  a  rule  fiist,  that  the  bail  bond  Where  a  de- 

wiiich  had  been  given  tp  the  sheriff  of  Carmarthen  in  this  pa°  d^t^  ^^ 

cause  might  be  set  aside,  or  delivered  up  to  be  cancelledi  ""der-sheriff; 
,  ,  ^  before  the  pe- 

on affidavits  which  stated  that  the  defendant  had  been  ar-  turn  of  the 

rested  on  a  writ  of  capias^  returnable  in  eight  days  of  St.  render  bfmself 

Martin,  being  the  18lh  Norewiter  last;— that  on  the  day  |"  ^i»S!*®'««  ®/ 
/  **  '  •'his  bail,  which 

preceding,  vit.  the  17th,  he  surreildered  himself  to  the  gaoler  be  refused  to 
of  the  county  prison  of  Carmarthen^  in  discbarge  of  his  ont^aMignlntr 
bail; — that  the  gaoler  received  a  notice  in  writing  from  one  g"^Q?"®°  ^'' 
of  the  bail  to  that  effect,  and  that  he  returned  for  answer,  ^^e  day  after, 
that  he  had  received  the  defendant  into  his  custody,  and  that  himself  to  the 
the  sheriff  had  notice  pf  ijucb  surrender.  wumV^U'**' 

which  was  also 

before  the  writ 

Mr.  Serjt.  Pell  shewed  cause,  in  the  first  instance,  on  an  wasrctumabie, 

affidavit  of  the  gaokr,  which  stated,  that  the  defendant  sur-  bond  was  af- 

t-endered  himself  on  the  17ilr,  as  above  stated ;    that  his  ^^^neJl^tl  £e 

wife  accompanied  him,  and  delivered  a  letter  from  one  of  P'aintiff,  the 
....  .  Court  ordered 

bis  bail,  stating,  that  he  was  come  to  surrender  m  their  di»-  the  proceed- 

charge; — that'6n  the  aist Norew&er  following,  the  gaoler  l;t^e*d*, wit?i.* 
feceived  a  letter  from  the' under-sheriff,  stating,  that  he  bad  out  costs, 
given  no  authority  for  him  to  accept  the  surrender  of  th^ 
defendant,  either  before  or  on  the  return  day  of  the  writ ; 
that  be  expected  he  had  not  done  90,  and  that  he  had,  there- 
fore assigned  the  bail  bond.  The  gaoler  also  swore,  that  he 
had  ne  authority  from  the  under-sheriff  to  receive  the  de- 
fendant into  his  custody,  and  tliat  he  remained  there  of  his 
own  free  will.  The  under-sheriff  deposed,  that  the  de- 
fendant and  his  wife  called  at  his  cilice,   on   the  Itith  No- 
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1821.       tember,  delivered  the  letter  of  the  bail  as  above  alluded 
^^^       to,  and  stated,  that  the  defendant  was  come  for  the  purpose 
«•  of  surrendering  himself  in  discharge  of  his  bail,  and  requested 

him  to  give  an  order  to  the  gaoler  to  accept  him  into  his 
custody  for  that  purpose;  that  he  refused  to  do  so,  or  ac- 
cept the  surrender ;  and  that,  on  the  SOlh,  he  assigned  the 
bail  bond  to  the  plaintiff. 

The  learned  Serjeant  contended,  that  die  surrender  un- 
der these  circumstances,  was  not  a  surrender  to  the  she- 
riff, so  as  to  vacate  the  bail  bond,  as  it  was  not  accepted 
by  him;  that  although,  ia  Maddocks  v.  Bullcock{a),  it  was 
held,  that  if  a  defendant  surrender  himself  before  the  return 
^  of  the  writ,  it  is  a  sufficient  performance  of  the  conditiott 

of  the  bail  bond,  without  putting  in  bail,  still,  that  in  Ha- 
mUon  v«  WUnmifi),  it  was  decided,  that  it  was  optional  in 
the  sheriff  to  accept  a  surrender  of  the  party  in  diadiaiga 
of  the  bail  bond,  before  the  return  of  the  writ;  and  Lord 
Kemfon  there  said  (c),  that  **  after  a  defendant  has  been  dis- 
charged out  of  custody  on  a  bail  bond,  it  ia  neither  in  the 
power  of  the  bail  to  render  him,  nor  of  the  party  to  surren- 
der himself  again  into  the  custody  of  the  sheriff,  before  the 
return  of  the  writ,  without  the  consent  of  the  latter/'  Here, 
the  defendant  did  not  inform  the  gaoler  that  the  under* 
sheriff  had  refused  to  accept  his  surrender  the  ckiy  before ; 
he  was  therefore  guilty  of  a  fraud  in  the  first  instance,  bj 
desiring  die  gaoler  to  do  what  the  under-sheriff  had  pe- 
remptorily refused.  He  also  referred  to  P&nrplon  v. 
Howell  (i),  to  shew  that  the  assent  of  the  sheriff  was  ae;- 
cessary  to  confirm  the  surrender* 


Lord  Chief  Justice  Dallas.— -WhellKr  the  assent  of 
the  sheriff  to  the  surrender  of  the  defendant  was  necessary 
or  not,  it  appears  to  me,  that  die  proceedings  under  the  cir- 
cumstances of  this  case,  have  been  extremely  vexatious. 
Neither  is  it  necessary  to  consider  whether  the  dissent  of 

(«)  1  Boa.  St  Pul.  3t5.  (Q  1  East,  583.  (0  Id.  390. 

{d)  10  East,  100. 


Davum. 
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the  under-sheriff  is  equivalent  to  a  dissent  by  the  sheriff  1821. 
himself.  The  defendant  surrendered  himself  to  the  gaoler  .  ^"^"^ 
the  day  before  the  return  of  the  writ,  previously  to  which^  ^  «. 
he  had  applied  to  the  under-sheriff  to  render  himself,  and 
the  latter  assigned  no  reason  why  he  did  not  accept  it ;  and 
afterwards,  with  a  full  knowledge  of  all  the  circumstances,  he 
assigned  the  bail  bond  to  the  plaintiff.  The  under-sheriff 
might  probably  have  been  the  attorney  to  the  plaintiff. 
Without,  therefore,  interfering  with  previous  decisions,  I 
think  that  under  the  circumstances,  the  justice  of  this 
case  would  be  best  met,  by  staying  the  proceedings  on  the 
bail  bond,  without  costs* 

Mr.  Justice  Bubrouoh. — It  appears  that  the  under- 
sheriff  refused  to  accept  the  surrender  which  was  offered  to 
him  by  the  defendant,  and  that  he  was  aware  of  the  circum- 
stance of  his  having  rendered  himself  to  the  county  gaol^ 
notwithstanding  which,  he  afterwards  assigned  the  bail  boBd 
to  the  plaintiff.  It  therefore  appears  to  me,  that  the 
proceeding  on  hb  part  was  oppressive ;  I  therefore  con- 
cur with  my  Lord  Chief  Juslioe,  and  do  not  see  what  in- 
jury the  sheriff  has  in  fact  sustained. 

Mr«  Justice  Park  and  Mr.  Justice  Richardson 
concurring,  the  rule  to  stay  the  proceedings  on  the  bail  bond 
was  made ' 

Absolute,  without  costs  (a). 


(«)  In  Twrnerv,  Whie^Uff(%  the  Coort  of  Exchequer  hMf  thst  sur- 
lender  of  the  priBctpftl  by  bail  below,  after  baU  above  pat  in,  bat  not 
perfected,  thongh  before  assignment  of  the  bail  bond,  did  not  discharge 
the  bail  to  the  sheriff  aAer  the  return  of  the  writ ;  bnt  in  CtHlaway  f . 
&yiiMmr(t),  it  was  determined,  that  if  the  defendant  sarrender  him* 
self  to  the  sheriff,  before  or  on  the  retam  day  of  the  writ,  the  bail 
bond  may  be  given  np  to  be  cancelled ;  after  which,  the  pUintiff  cannot 
take  an  assignment  of  it. 

(*)  1  Price,  sea.  (t)  EoMter  Term,  4S  G<o.  3.  K.  B.  Tidd's  Prac. 

•Vth  edit.  S48. 


270  CABES  IN   HILARY  TERM, 

1821. 

Tbanday,  SpiTTLE  V.  LaVENDER. 

Feb.  8. 

A.;  an  auc-  This  was  an  action  of  astumpnt.  brought  by  the  plaintiflf, 
tioneer,  being  ,  ^  .  i  *. 

employed  to      to  recover  a  deposit  made  by  him  on  the  purchase  of  an 

belonging^  uT     ^^^®*  ^^  ^^^  ^^  damages  he  had  sustained,  in  consequence 

B.J  entered  in-  of  the  defendant's  not  having  produced  a  good  and  sufficient 

to  and  signed       -  ,  ,  .  ,       .  . 

an  agreement    title  to  the  property  intended  to  be  conveyed  to  him  by  such 

the  pnrchase,  ^^'^* — ^®  defendant  was  an  auctioneer,  and,  in  the  year 
name,^Sge!it  ^®^''  ^"  employed  by  a  Mr.  Randall  to  dispose  of  an 
of  B.,  and  J3.  estate  of  his,  which  was  accordingly  advertised  to  be  sold  by 
shortly  after-  ...  .  i.      ,  .  .  •  •  ,• 

wards  signed     auction  in  the  early  part  of    that  year,  but  as  no  biddmg 

"'hereby  *  ^***  made  equivalent  to  its  value,  it  was  afterwards  sold  by 
sanction  this  private  Contract  to  the  plaintiff;  and  the  foUowfog  agree- 
approve  ofii.'a  m^nt  was  entered  into  between  the  parties :— - 

ha? ing  signed 
the  same  on 

Hcid^thit*^""      "An  agreement  had,  made,  concluded  and  agreed  upon, 

was  not  per-      this  15lh  Julu,  1817,  between  Charles  Lavender  (the  de- 

sonallv  re* 

sponsfble.         fendant),  of  Elsiow,  in  the  county  of  Bedford,  auctioneer,  as 

agent  for  and  on  the  part  and  behalf  of  Samuel  Randall, 
.  of  the  same  place,  of  the  one  part,  and  William  Spittle 
(the  plaintiff),  of  Pinner,  in  the  county  of  Middlesex^  of 
the  other  part : — First,  the  said  C.  Lavender,  in  considera- 
tion of  the  sum  of  1300/.,  to  be  paid  by  the  said  W.  Spittle, 
as  hereinafter  mentioned,  doth  hereby,  for  the  said  S.  Ran- 
dall, his  heirs,  executors,  and  administrators,  and  every  of 
them,  promise  by  these  presents,  that  he  the  said  C.  Laven- 
der, his  heirs  and  assigns,  and  all  and  every  other  person 
and  persons  claiming  or  to  claim,  any  right,  title,  or  in« 
terest  under  him,  or  any  other  person  or  persons  whomso- 
ever, of,  in,  or  to  the  hereditaments  and  premises  hereinafter 
mentioned,  shall  and  will,  at  the  proper  costs  and  charges 
of  the  said  S.  Randall,  his  heirs,  executors,  administrators, 
and  assigns,  on  or  before  the  4th  October  next,  make  out 
and  produce  a  good  and  clear  title  to,  and  at  the  costs  and 
charges  of  the  said  IV.  Spittle^   by  such  conveyances,  ways, 
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and  means  in  the  law,  as  be  the  said  IV.  Spittle,  his  bcfirs        1621.* 
and  assigns^  or  his  or  their  counsel,  shall  reasonably  devise^      s^''^^ 
adrise,  or  require,  well  and  sufficiently  grant,  sell,  release,  v. 

convey,  and  assure  to  the  said  ff.  Spittle,  and  his  heirs,  or 
to  whom  he  or  they  shall  appoint  or  direct,  all  those  nies*^ 
suages  or  tenements,  &c.  with  the  appurtenants  (descrthiqg 
the  property  to  be  sold),  with  covenants  to  be  therein  con* . 
tained,  that  the  said  premises,  at  the  time  of  executing  such 
conveyance,  are  free   from  all  incumbrance  and  demands  > 
whatsoever,  and  all  other  usual  covenants : — In  consideration 
whereof,  the  said  JV.  Spittle,  for  himself,  his. heirs,  execu- 
tors, administrators,  and  assigns,  doth  hereby  covenant,  pro- 
mise, and  agree,  to  and  with  the  said  C\  Lavender,  his  heirs, 
executors,  and  administrators,  by  these  presents,  that  he  the 
said  W.  Spittle,  his  heirs,  executors,  or  administrators,  or 
some  of  them,  on  havii^  such  good  title  made  out  and  pro- 
duced, and  the  said  premises  so  assigned  and  conveyed  to 
his  heirs  and  assigns  as  aforesaid,   shall  and  will,  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  C.  Lavender, 
bis  heirs,  executors,  or  administrators,  as  agent  for  the  said 
5.  Randall  as  aforesaid,  the  aforesaid  sum  of  loOOi.,  for  the 
same,  in  manner  following  (that  is  to  say),  \50L,  part  there- 
of, at  the  signing  hereof,  the  sum  of  850/.  at  the  time  of 
executing  the  conveyance  deeds,  and  the  remaining  sum  of 
500/.  on  15di  July.  1818;  but  as  the  conveyance  deeds  will 
be  executed  on  the  4tb  October  next,  the  said  W.  Spittle  is 
to  execute  a  mortgage  of  all  the  aforesaid  premises  to  the 
said  S.  Randall,  as  a  security  for  the  said  sum  of  bOOL 
Witness  their  hands,  the  day  and  year  first  above  written. 
(Signed)        ''  Charles  Lavender. 
''  miliam  Spittle."* 
"  Witness,        T.  Times.'' 

<'  I  hereby  sanction  this  agreement,  and  approve  of  C.  La- 
vender having  signed  the  same  on  my  behalf. 

(Signed)        "  Samuel  Randall." 


IiATXMDBH* 
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1821»  The  fiitt  count  of  the  declaration  set  out  the  agreement 

^^^^^      verbatim,  (omitting  4he  memorandum  and  signature  of  Ran- 
9'  daU),  and  after  stating  mutual  promises,  the  plaintiflf  averreidl^ 

that  although  he  had  paid  to  the  defendant  the  sum  of  150/. 
in  part  of  the  purchase-money,  on  the  day  of  signing  the 
agreement,  and  was  ready  to  pay  the  remainder,  on  having  a 
good  title  produced,  at  the  time  of  executing  the  eonveyance 
deeds ;  and  that  although  &e  defendant  was  requested,  at  the 
costs  of  Randall,  to  make  out  and  produce  a  good  title  to 
the  premises ; — assigned  for  breach,  that  the  defendant  would 
not  make  out  a  good  title  to  the  pUintiff,  nor  convey  die 
said  premises  to  him,  by  reason  whereof,  he  not  only  lost 
the  said  sum  of  150/«  but4iad  also  been  deprived  of  the  be- 
nefits which  he  would  have  derived  in  the  completion  of  the 
purclMse,  and  had  also  incurred  certain  costs  and  ezpences, 
Muounting  to  200/.,  in  defending  a  certain  suit  instituted 
against  him  by  Randall,  on  the  equity  side  of  the  Exchequer, 
to  compel  a  specific  performance  of  the  agreement  entered  into 
by  the  plaintiff  for  the  purchase  of  the  said  premises,  which 
suit  was  afterwards  dismissed,  in  consequence  of  RandalVs 
inability  to  make  a  good  title  thereto*  The  second  count 
was  similar  to  the  first,  cmiitting  the  special  damage  as  to 
the  suit  in  the  Exchequer*  To  these  were  added  the  com* 
mon  money  counts. — ^The  defendant  pleaded  nonrassumpni,, 
except  as  to  1602.,  and  a  tender  of  that  sum. — Replication 
and  Issue. 

At  die  trial  of  the  cause,  before  Lord  Chief  Justice 
Dallas,  at  Weitminsier,  at  the  Sittings  after  the  last  Term, 
it  was  proved  by  Timei,  the  attesting  witness  to  the  agree- 
ment, that  he  saw  the  defendant  sign  it,  and  that  in  a  short 
time  afterwards  Randall  also  signed  his  name  to  it,  and 
added,  that  '<  he  sanctioned  the  agreement,  and  approved  of 
the  defendant's  having  signed  it  on  his  behalf,''  This,  it  ap- 
peared, was  done  with  the  knowledge  and  concurrence  of 


IN  THE  FIB8T  AND  SSCOM0  YBAM  OP  aKO.  IV.  27S 

the  i^aifittff.— For  the  defendant  it  was  contended,  that  aa^       Iftdl. 
be  only  acted  as  the  agent  of  Randall,  in  selling  bis  estate,      ^^^j^ 
he  was  not  personally  liable  on  this  agreement,  but  that  «• 

Randall  alone  was  answerable,  as  the  principal*  The  Jury, 
however,  fonnd  a  verdict  for  the  plaintiff,  damages  200/.  { 
bot  leave  was  given  the  defendant  to  move  to  set  it  aside, 
and  enter  a  nonsuit,  in  case  the  Comrt  should  be  of  opinion 
diat  die  plamtiff  was  not  entitled  to  recover. 

Mn  Seijt^  Lens,  on  the  first  day  of  this  Term,  having 
accordingly  obtained  a  rule  fiifi, 

Mr.  Seijt.  FaogAan  now  shewed  cause,  and  submitted, 
Aat  whether  the  defendant  was  personally  Uable  or  not, 
would  depend  entirely  on  the  conunon  import  of  the  words, 
and  the  intention  of  the  parties,  which  must  be  collected 
from  the  constmction  of  the  whole  of  the  agreement.  It  is 
quite  clear,  that  the  plaintiff  intended  to  have  the  defendant's 
security,  as  well  as  that  of  Randall,  as  it  appeared  at  the 
trial,  that  the  latter  was  b  indigent  circumstances*  By  the 
terms  of  the  instrument,  the  defendant  himself  contracted ' 
to  convey,  and  there  is  a  sufficient  consideration  for  his  con- 
senting to  become  security  for  Randall,  for  the  payment  of 
the  purchase -money  was  to  be  made  to  him,  and  he  was  to 
make  out  and  produce  a  good  title  to  the  premises,  at  the 
costs  of  Randall.  There  is  nodiing  illegal  on  the  free 
of  the  instrument,  and  unless  the  defendant  were  to  be' 
deemed  liable,  he  would  have  never  signed  it  as  an  q;ent, 
when  Randall,  who  was  his  principal,  was  near  at  hand, 
and  signed  it  so  shortly  afterwards.  If  it  was  intended, 
that  the  agreement  should  be  inoperative  as  to  the  defendant, 
his  name  should  have  been  expunged,  and  that  of  Randall 
introduced  in  its  siead,  in  die  body  of  it.  It  is  a  general 
rule,  that  words  in  an  instrument  of  this  descripdon,  must 
be    taken   most  strong^Iy  against    the   person    making  it. 
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1821i        The  t>IaintifF  would  not  have  been  justified  in  paying  *the 
gpiTTLs       purchase-money  to  Ratidall,  and  therefore  he  paid  the  150/. 
f*  to  the   defendant,  as  a  deposit,  when   the  agreement  was 

signed.  It  does  not  appear  that  RandaU  was  present  at  the 
time,  and  it  is  evident  from  the  memorandum  at  the  bottom 
of  the  instrument,  that  he  did  not  pkce  his  signatiu^  to  it,  until 
after  it  had  been  signed  by  the  plaintiff  apd  defendant,  and  the 
sum  for  which  the  action  was  brought  had  been  deposited  with 
the  latter.  If  the  plaintiff  had  paid  RandaU  the  considera- 
tion-money, the  defendadt  would  have  claimed  a  lieft  on  it» 
but  having  made  such  payment  to  the  defendant  according 
to  the  terms  of  the  agreement,  he  was  wholly  absolved  from 
any  further  obligation  to  RandaU, .  as  the  instrument  was 
perfect  in  itself  when  it  was  signed  by  the  plaintiff  and  de^ 
fendant.  The  memorandum  by  RandaU  merely  ratified  the 
act  done  by  the  ktter»  and  if  it  tended  to  alter  the  terms 
of .  the  agreement,  it  would  have  required  a  new  stamp. 
In  Jppleton  v.  Bink8(a)f  a  person  who  covenanted  for 
himself,  his  heirs,  &c.  under  his  own  band  and  seal,  for 
the  act  qf  another,  was  adjudged  to  be  personally  liable, 
though  he  described  himself  in  the  deed  as  covenanting  for 
and  on  the  part  and  behalf  of  such  other  person ;  and  the 
Court  there  observed,  that  "  the  party  to  whom  the  cove- 
nant is  made,  may  prefer  the  security  of  the  covenantor  to 
that  of  bis  principal,  and  that  there  was  nothing  against  law 
in  the  defendant's  covenanting  for  himself,  not  in  the  name 
of  bis  principal,  if  he  will  bind  himself  for  his  principal/' 
If  the  defendant  bad  acted  as  an  attorney,  instead  of  an 
auctioneer,  and  had  used  the  name  of  solicitor,  instead  of 
agent,  it  is  quite  clear,  that  he  would  have  been  bound  by 
the  agreement;  for  in  BurreU  v.  Jones (b),  where  the  soli- 
citors of  assignees  of  a  bankrupt  tenant,  upon  whose  lands 
a  distress  had  been  put  by  the  landlord,  gave  a  written  un- 
dertaking, stating,  that  <^  they,  as  solicitors  to  the  assignees, 

(a)  5  Eait,  148 (6)  3  Barn.  &  Aid.  47, 
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Spittlb 
Laybndes. 


undertook  to  pay  to  the  landlord  his  rent,  provided  it  did  1821. 
not  exceed  the  value  of  the  effects  distrained ; — it  was  held, 
that  thej  were  personally  responsible.  There,  the  under- 
taking was  in  writing,  as  here,  and  the  Court  drew  a  distinc- 
tion between  that  case  and  jippleton  v.  Binks,  as  in  the  latter 
the  undertaking  was  by  deed,  and  therefore  stronger  than  the 
former. 

Mr.  Serjt.  Lens,  in  support  of  the  rule,  was  stopped  by 
the  Court. 

Lord  Chief  Justice  Dallas. — ^The  only  question  in  this 
case  is,  m hat  was  the  intention  of  the  parties?  and  I  fully 
agree  with  my  Brother  Vaughan^  that  such  intent  must  be 
collected  from  a  reasonable  construction 'of  th^  whole  of  the 
agreement  as  it  now  stands.  It  will  be  necessary,  therefore, 
in  the  first  place,  to  consider  the  different  characters  and  rela- 
tive situations  of  the  parties.  The  estate  vihich  was  intended 
to  be  sold,  was  the  property  of  Randall,  and  the  defendant, 
being  an  auctioneer,  was  employed  by  him  as  his  agent,  to 
conclude  an  agreement  between  him  and  the  plaintiff,  as  to 
the  purchase  of  the  estate  in  question.  The  agreement 
was  accordingly  entered  into  between  the  defendant  and  the 
plaintiff,  in  the  introductory  part  of  which,  the  former  de- 
scribed himself  as  an  auctioneer,  and  as  agent  for  and 
on  tlie  behalf  of  Randall,  of  the  one  part,  and  the  plaintiff 
of  the  other.  The  defendant,  therefore,  did  not  enter  into 
the  agreement  on  his  own  behalf,  nor  was  the  consideration- 
money  for  the  purchase  to  be  paid  to  him  on  his  own  ac- 
count ;  for  it  is  therein  stated,  that  the  defendant,  in  considera- 
tion of  loOO/.  to  be  paid  by  the  plaintiff,  not  to  the  defendant 
as  principal,  but  as  thereinafter  mentioned,  the  latter,  for 
Randall,  his  heirs,  executors,  and  administrators,  promised 
to  make  out  a  good  title  to  the  premises,  at  the  costs  of 
Randall  \ — in  consideration  whereof,  the  plaintiff,  on  having 
such  good  title  produced,  agreed  to  pay  to  the  defendant, 
VOL.  V.  t 
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1821.       as  agent  for  Randall,  the  said  sum  of  1500/.,  except  500/., 
SprrTL        '^^  which  sum,  tlie  plaintiff  was  to  execute  a  mor^^e  of 
V.  the  premises  to  Randall,  as  a  security.      How,  therefore, 

can  the  consideration  for  the  purchase-money  be  said  to  be 
'  paid  to  the  defendant,  or  on  his  account,  when  he  merely 

received  the  deposit  as  the  agent  of  Randall  f  Throu^i- 
out  the  whole  of  the  instrument,  it  appears  that  he  only 
intended  to  act  as  his  agent,  and  in  order  to  shew  that 
he  had  received  the  sum  in  question  for  Randalls  use,  the 
latter  afterwards  signed  the  instrument  himself,  and  sanc- 
tioned the  contract  so  made  by  the  defendant  on  his  behalf. 
This,  too,  may  be  considered  as  one  transaction,  as  it 
appears  that  Randall  signed  the  instrument  shortly  after 
it  had  been  executed  by  the  plaintiff  and  defendant.  Be- 
sides, there  was  no  pecuniary  or  personal  consideration  to 
result  to  the  defendant,  except  in  his  having  acted  in  the 
capacity  of  agent  for  Randall.  The  case  of  Jppleian  ▼• 
Bink9  is  inapplicable  to  the  present,  as  there  the  action  was 
founded  on  a  deed  in  which  the  defendant  covenanted  for 
himself,  and  put  his  own  ^eal  to  the  instrument;  and  in 
Burrell  v.  Jones,  the  defendants  entered  into  an  engagement 
as  the  solicitors  of  the  assignees  of  the  bankrupt,  and  not 
on  tiieir  behalf,  and  there  was  no  subsequent  approbation 
of  such  engagement  by  the  latter.  Here,  however,  it  is 
quite  clear,  that  the  defendant  merely  intended  to  act  as 
the  agent  of  Randall,, Yiho  afterwards  ratified  and  confirmed 
his  acts  as  such. 

Mr.  Justice  Park. — I  am  of  the  same  opinion ;  and 
under  the  peculiar  circumstances  of  this  case,  I  think  no 
doubt  whatever  can  be  entertained.  The  general  rule  of 
law  is  beyond  dispute,  viz.  that  where  a  man  is  known  to  act 
merely  as  an  agent,  where  the  principal  is  known,  such  agent 
is  not  subject  to  personal  responsibility.  So,  where  an 
agent  names  his  principal,  the  latter  is  responsible,  and 
not  the  former.     It  is  equally  clear,  that  under  certain  sir* 
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cumstaoces,  an  agent  may  render  himself  liable  at  all  events.        l821. 

But  it  is  not  merely  because  he  deflcribes  himself  an  agent.        ^^^^ 

Spittlb 
that  he  can   bind  himself  as  the  priucipali  for  in  order  to  «. 

render  himself  individually  liable,  he  must  bind  himself  by  ^^^'^'***^** 
an  express  and  formal  engagement.  Here,  the  memoran- 
dum and  signature  by  Randall,  at  the  foot  of  the  instru- 
ment, are  most  important  to  shew  that  he  sanctioned  the 
act  of  the  defendant  as  his  agent.  It  appears,  that  shortly 
after  the  agreement  bad  been  executed  by  the  latter  and  the 
plaintiff,  the  defendant  went  to  Randall  as  bis  principal, 
who  confirmed  his  having  signed  the  instrument  on  his 
behalf.  That  might  have  been  given  in  evidence  at  the  trial. 
The  case  of  Apphton  v.  Binks  is  wholly  beside  the  present 
question.  There,  the  defendant  covenanted  for  himself,  his 
beirs,  executors,  &c; — and  the  covenant  was  by  deed  and 
under  seal :  but  here,  the  defendant  merely  signed  the  agree- 
meat  as  agent  for  Randall,  and  bound  him  as  the  vendor  of 
the  premises  intended  to  be  conveyed  to  the  plaintiff.  In 
Burrell  v.  Jones,  the  Court  held,  that  the  expression  used  hi 
the  instrument,  viz.  "  We,  as  solicitors,  undertake  to  pay,** 
bound  the  defendants  who  signed  it,  and  made  them  personally 
liable.  In  Botcen  v.  Morris  (a),  it  was  determined,  that 
the  mayor  of  a  corporation,  who,  on  the  sale  of  certain  lands 
by  auction,  of  which  the  corporation  were  the  vendors, 
signed  a  contract  on  behalf  of  himself  and  the  corporation 
with  the  purchaser,  for  the  due  performance  of  the  condi- 
tions of  sale,  could  not,  in  his  individual  capacity,  main- 
tain an  action  against  such  purchaser  for  a  breach  of  his  con- 
tract ;  and  Chief  Justice  Mansfield  there  held  (6),  that  "  the 
contract  did  not  bind  the  mayor  personally,  because  he  did 
not  contract  on  behalf  of  himself  personally,  but  on  behalf 
of  the  corporation,  and  that  he  acted  merely  as  an  agent,  and 
that  an  action  did  not  lie  against  a  known  agent,  who  is 
in  the  light  or  state  of  a  broker."    That  case  appears   to 

(m)  t  Taunt.  S74.  ——(6)  Id.  S^iT. 
T  2 
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1821.  ^^  ^^  ^  '^^  P^'*^^  ^^^  ^^^  deFendanty  and  I  am  therefore 
v^^  of  opinioD  that  a  nonsuit  mast  be  entered, 
r. 
LAVBMDfiB.  ^^  Justice  BuRROUGH.— It  appears  to  roe,  tliat  the 
execution  of  this  agreement  by  the  respective  parties  may 
be  considered  as  one  transaction.  Randall  must  be  taken 
as  the  principal,  as  he  ratified  it  very  shortly  after  it  vu 
executed  by  the  defendant,  and  manifested  by  tlie  me- 
morandum and  his  signature,  that  the  latter  acted  as 
his  agent,  and  that  he  sanctioned  the  agreement  he  had 
entered  into  on  his  behalf.  If  the  same  terms  had  been 
used  throughout  tiie  body  of  the  instrument,  as  were  adopted 
at  the  beginning,  the  intention  of  the  parties  would  be  ma- 
nifest, and  the  question  would  stand  on  its  true  ground. 
The  cases  of  Appleton  v.  Binks  and  Burrell  v.  Jones,  are 
altogether  distinguishable  from  the  present,  as  in  the 
former,  the  defendant  bound  himself  by  deed,  and  in  the 
latter,  the  defendants  undertook  as  solicitors  of  the  as- 
signees, and  not  as  their  agents;  and  if  they  were  not 
bound  by  that  undertaking,  no  one  else  would,  for  the 
import  of  the  instrument  was,  not  that  the  assignees  un- 
dertook through  the  medium  of  the  defendants  as  their 
solicitors  ;  but  that  the  defendants  themselves  undertook, 
as  acting  in  the  capacity  of  solicitors.  Here,  however, 
the  defendant  acted  as  the  agent  of  Randall,  and  on  his 
behalf;  and  he  afterwards  adopted  the  acts  done  by  him  as 
such,  by  signing  and  sanctioning  the  agreement. 

Mr.  Justice  Richardson. — I  think  there  is  an  obscu* 
rity  in  some  parts  of  this  instrument;  but  taking  the  whole 
of  it  together,  I  fully  concur  in  opinion  with  the  rest  of  the 
Court,  and  more  particularly  so,  as  the  memorandum  and 
signature  by  Randall  were  so  soon  added  to  it,  that  it  may  be 
considered  as  forming  part  of  the  same  transaction.  It  is 
clearly  expressed  at  the  head  of  the  agreement,  that  the 
defendant  acted  only  as  agent  for  Randall,  and   that  he 
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therebj  promised  for  Aim,  his  heirs,  executors,  aiid  admini-  1821. 
strators.  That,  therefore,  distinguishes  this  case  from  that  spittlb 
of  jippleton  V.  Biuks^  where  the  defendant  covenanted  for 
himself  and  his  heirs.  Here  the  difficulty  arises  from  the 
Dame  of  the  defendant  being  afterwards  inserted  by  mistake  for 
that  of  Randall'^  for  he  promised,  that  he,  the  defendant,  his 
heirs  and  assigns,  and  every  other  person  claiming  any  right, 
title,  or  interest  under  him,  or  any  otlier^person  whomso- 
ever, of,  in,  or  to  the  premises,  should  make  out  and  pro- 
duce a  good  title  thereto,  but  at  the  proper  costs  and 
charges  of  Randall,  and  also  by  such  conveyances  as  the 
plaintiflF  should  reasonably  devise  or  require.  This  clearly 
shews  the  intention  of  the  parties  to  have  been,  that  Ran^ 
dall  should  make  out  the  title  of  conveyance,  and  not  die 
defendant.  On  looking  therefore,  to  the  whole  of  the  iiH 
strument,  the  defendant  acted  merely  as  the  agent  of  Ran- 
dall,  and  referred  to  him  as  his  principal,  who  afterwards 
sanctioned  his  acts,  and  confirmed  the  agreement  he  had 
entered  into  on  his  behalf.  Tliis,  therefore,  must  be 
considered  as  one  transaction,  and  the  rule  to  enter  a  non- 
suit must  be  made 

Abi^olute. 
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of  lading,  are  in  the  usual  form.  Those  of  ^  or  to  his  as- 
iigns,"  related  to  the  defendant,  to  whom  the  cargo  was  con- 
signed, and  who  was  bound  to  pay  the  freight,  after  which  he 
was  to  pay  the  nett  proceeds  to  the  plaintiff.  Though  it  is 
stated  that  such  proceeds  were  to  be  paid  to  the  latter,  it  is 
quite  clear  that  he  could  not  be  entitled  to  them  until  the 
freight  had  been  paid  by  the  defendant  as  consignee. 


Mr.  Justice  BuR rough  concurred. 

Mr.  Justice  Richardson. — It  is  quite  clear  chat  the 
freight  was  to  be  paid  by  the  defendant,  to  whom  the  oranges 
were  consigned.  If  the  bill  of  lading  were  to  be  construed 
as  contended  for  by  my  Brother  Lens,  it  would  raise  a  con- 
dition precedent  by  the  plaintiff  to  pay  freight,  but  the  mere 
introduction  of  the  words  '^nett  proceeds"  paid  to  him,  does 
not  alter  or  vary  the  liability  of  the  defendant,  as  cousiguee, 
to  pay  freight. 

Rule  absolute. 


Saturday, 
Feb.  10. 


Guilds  v.  Monins  and  Bowles. 


Where  two 
makers  of  a 
promissory 
note  gave  it  to 
a  creditor  of 
their  testator, 
whereby  "  as 


1  HIS  was  an  action  of  assumpsit  on  a  promissory  note. 
The  first  count  of  the  declaration  stated,  that  the  defendanU 
made  the  note  in  question,  and  thereby  promised  to  pay  llie 
sum  of  200/.  to  the  plaintiff  on  demand,  together  with  lawful 

MvTaSr'ancr  ^"^^'"^^  ^^^  ^^^  ^arae  :— By  means  whereof,  and  by  force  of 

joinilv  pro.        the  statute,  they  became  liable  to  pay  that  sum,  with  interest. 

misedtopayon   »      ^i         i  •     -/r      rwii  ,  .      . 

demand,  with    ^^  ^"^  plaintiff.     The  Second  count  stated,  that  they  made 

Hddrthat^cy  ^^^  "^^®  *®  executors  to  one  Thomas  Taylor,  deceased,  and 
were  person- 
ally liable.  Plea,  that  the  defendants  were  executors,  and  made  the  note  as 
snch,  and  plene  admitiisiraverunt  prteter.  Special  demurrer  thereto  that  they  had 
Uiereby  i«ade  tlftJinselves  personally  liable,  and  admitted  that  they  had  assets 
for  the  payment  oft  the  note,  and  that  it  iiiij^ht  have  been  given  for  their  own 
debt,  and  that  they  having  promised  to  pay  with  inten-st,  they  could  not  become 
liable  for  It  in  their  representative  character  ;^Held,  that  such  plea  was  bad, 
and  afforded  no  answer  to  the  action. 
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promiaed  to  pay  accordingly.     There  were  also  counts  for       1841. 
money  paid,  money  had  and  received,  and  on    an  account      childi 
stated.     The  defendant  Manins  pleaded,  first,  the  general      m./,;,,^ 
issue — ^secondly,  to  the  second  count  of  the  declaration,  that 
heretofore,  to  wit,  on,  &c.  at,  8cc.  he  and  Bowles  were  the 
executors  of  the  last  will  and  testament  of  Thomas  Taylor, 
deceased  ;   and  as  such  eiecutors,  they  made  the  promissory 
note  io  that  count  mentioned,  in  the  words  and  figures  follow- 
bg,  that  is  to  say : — "  Ringwould,  28th  Dec.  1816.    As  ex- 
ecutors to  the  late  Thomas  Taylor,  of  Ringwould,  we  severally 
and  jointly  promise  to  pay  to  Mr.  Nathaniel  Chilis,  the  sum 
of  £00/.,  on  demand,  together  with  lawful  mterest  for  the 
same.     J.  Monins,  P.  Bowles,  Executors," — and  that  they 
had  fully  administered   all  Taylors  goods  which  have   ever 
come  to  their  hands,  as  executors,'  except  goods  of  the  value 
of  40/.     The  defendant  Bowles  pleaded  the  general  issue. 
The  plaintiff,  in  his  replication,  joined  issue  on  the  first  plea 
pleaded  by  Monins,  and  demurred  specially  to  the  second, 
and  assigned  for  causes,  that  the  defendants  had,  by  the  note 
in  the  second  count  mentioned,  made  themselves  personally 
liable  to  the  plaintiff,  and  that  they  had  in  and  by  the  said  note 
admitted,  that  they  had  assets  in  their  hands  for  the  payment  of 
the  said  note,  and  that  it  did  not  appear  that  the  said  note 
was  given  for  a  debt  of  the  said  Thomas  Taylor,  but  miglit 
have  been  given  as  a  debt  of  the  said  executors  since  the 
death  of  the  said  Thomas  Taylor,  and  that  the  defendants 
had  promised,  in  and  by  the  said  note,  to  pay  the  sum  of 
20()/.,  with  lawful  interest,  and  that  they  could  not,  in  their 
representative  capacity  of  executors,  become  liable   for  the 
interest  due  thereon,  and  that  the  defendants   had  become 
personally  liable,  because  they  had  severally  and  jointly  pro- 
mised to  pay,  with  interest,  the  sum  in  the  said  note  men- 
tioned, which   note  gives  a  right  of  action  against  the  ex- 
ecutors of  one  of  the  defendants  who  shall  first  die,  and  on 
that  event,  agaihst  the  other  defendant,  as  the  survivor,  and 
t}ie  last-mentioned  executor  could  not  be  liable  or  sued  as 
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1821.       executor  of  the  said  Thomas  Taylor ,  and  diat  the  plea  should 

CBiLDt       ^^^^  ''^"  pleaded  in  abatement  and  not  in  bar,  and  that  it 

e.  was  in  other  respects  uncertain,  informal,  and  insufficient, 

Sec.    The  defendant  Momm  joined  in  demurrer.    The  cause 

now  came  on  for  argument,  when 

Mr.  Serjt.  Taddy^  in  support  of  the  demurrer,  submitted 
that  the  plea  in  question  was  no  answer  to  the  defendant  Mo-- 
nins^a  liabilitj  on  the  note  on  which  the  action  was  founded. 
The  promise  to  pay,  was  an  admission  of  assets.  At  all 
events,  it  must  be  inferred,  that  both  the  defendants  had 
assets  in  their  hands  at  the  time  of  the  death  of  their  testator, 
if  not,  thej  would  not  have  bound  themselves  to  the  plaintiff, 
further,  by  the  terms  of  the  note,  they  made  themselves  liable 
to  pay  at  all  events,  and  not  out  of  a  particular  fund,  as  in 
Jenney  v.  Herk  (a);  and  as  the  payment  was  to  be  made 
with  interest,  it  implies  that  it  was  to  take  place  on  a 
future  day,  which  would  constitute  a  forbearance  on  the 
part  of  the  plaintiff  to  sue  them  for  a  debt  arising  in  their 
own  time,  and  raise  a  sufficient  consideration  on  the  part  of 
the  defendants  to  render  themselves  personally  liable. 

Mr.  Serjt.  Faughan,  eoniri, — The  second  count  of  the 
declaration,  which  is  founded  on  the  note,  is  bad  in  itself,  as 
at  states  that  the  defendants  are  liable  as  executors,  or  at  all 
events  the  plea  is  a  complete  answer  to  it.  They  are  not 
personally  liable,  nor  can  judgment  be  entered  up  against 
them  de  bonis  propriiSf  for  they  have  pleaded  tiiat  they 
made  the  note  as  executors  and  not  in  their  own  right.  Al- 
though the  promise  was  in  writing,  and  by  the  statute  of 
frauds,  an  executor  is  not  liable  personally  without  a  written 
promise,  yet  such  promise  does  not  render  him  liable  at  all 
events,  unless  there  be  an  adequate  consideration.  Rann  v. 
Hughes  (6) :  and  here  it  does  not  appear  that  there  was  any 
sufficient  consideration  for  such  promise.  It  is  true,  that 
if  the  note  was  given  in  consideration  of  forbearance,  it 
(a;  f  Ld.  Raym.  1361,  (6)  7  Tenn  Rep.  350,  ii. 
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would  mske  the  defendants   personally  liable^  but  a  mere 
promise   to  pay  on  demand,  makes  them  chargeable  only 
in  respect  of  asselSi  and  not  otherwise ;   for  a  bare  pro- 
mise by  an  executor  to  pay,  does  not  make  him  liable  to 
answer  out   of  his  own  estate,  but  he  is  chargeable  only 
89  executor,  and  to  the  extent  of  the  assets  in  his  hands, 
in  the  same  manner  as  he  would  have  been,  had  no  such 
promise  been  made  (a).     In  Hemhall  v.  Roberts  (6),  a  di»« 
tinction  was  taken  between  terming  a  party  executor,    or 
describing  him  as  such  in  a  declaration ;  and  it  was  there 
decided,  that  where  a  count  upon  an  account  stated  with  the 
plaintiiF,  did  not  say  as  executrix,   but    merely   styled  her 
executrix,    that    it    could    not    be  joined  with  counts  or 
promises  to  the  testator,  because  evidence  of  an  account 
stated  with  the  plaintiff  in  her  own  right  would  have  sup- 
ported that  count.    The  defendants  merely  describing  them* 
selves  as  executors  in  the  note  is  not  material,  and  may  be 
rejected  as  surplusage ;  and  in  Brigden  ▼.  Parkes  {e),  where 
tlie  three  first  counts  of  a  declaration  in  assumput  i^iost 
executors,  stated  promises  made  by  the  testator;  and  the 
fourth  was  for  money  had  and  received  by  the  defendants  **  at 
such  executors  as  aforesaid,"  stating  a  promise  to  pay  by  them» 
as  executors  as  aforesaid,  and  the  last  was  upon  an  account 
stated  by  the  defendants  "  executors  as  aforesaid/'  and  stating 
the  promise  to  pay  in  the  same  manner ; — the  declaration  waa 
held  bad  on  general  demurrer.    So,  here,  the  defendants  w*ere 
chaiged  personally  in  the  first  count  of  the  declaration,  and 
in  the  second  the  note  and  promise  were  stated  to  have  been 
made  by  them  as  executors.    That,  therefore,  was  a  misjoin- 
der, and  the  plaintiff  is  not  entitled  to  recover  on  the  record 
as  it  now  stands.     Although  in  King  v.  Thorn  (d),  it  was 
decided,  that  where  the  payee  of  a  bill  of  exchange  indorsed  it 
to  J.  and  B.  as  executors,  they  might  declare  as  such  in  an 
action  against  the  acceptor,  and  Mr.  Justice  Butter  there 

(a)  S  Wni9.  Sannd.  137,  II (6)  5  East,   150. (c)  S  Bos.  &  PoL 

♦Si, (J)  X  Term  Rep,  487. 
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IBXJL  mid  {a),  Aat  **  the  onlj  question  id  Midi  cases  was^  wlicther 
the  sum^  when  recovered,  would  be  considered  as  assets  of  tba 
testator/'  still,  here,  the  note  given  by  the  defendanta  waa 
not  negotiable;  it  was  neither  made  pajable  ta  bearer  or 
order,  nor  was  it  transferable  by  indorsement,  but  merelj  an 
engagement  by  the  defendants  as  executors  to  pay  a  debt  to 
the  plaintiff  on  demand.  He  therefore  skoold  have  sued 
them  in  that  capacity  alone,  and  although  they  reduced  their 
piou^ifle  into  writing,  it  did  not  tend  to  enlarge  their  liability. 

Mr.  Serjt.  Taddy^  in  leply. — ^There  can  be  no  ^estion  as 
to  the  mbjoinder,  as  the  demurrer  is  founded  on  the  plea  to 
the  second  count  only,  and  not  to  the  whole  of  the  declaration. 
The  effect  of  the  note  itself  is  therein  set  out,  and  not  the 
mere  description  of  the  parties  to  it.  The  defendants  (hereby 
promised  to  pay  the  plaintiff  on  demand,  with  interest,  from 
the  time  of  making  the  instrument.^  They  mast,  therefore,  be 
liable  for  tlie  payment  of  such  uiterest  in  their  own  right, 
although  they  promised  to  pay  as  executors.  The  cases  of 
Goring  V.  Goring  (6),  and  Trevefuan  v.  Howell  (c),  are  con- 
clusive to  shew,  that  if  an  executor  promises  to  pay  a  debt 
at  a  future  day,  it  becomes  his  own,  and  must  be  satisfied  out 
of  his  own  estate.  As  here,  the  defendants  promised  to  pay 
the  plaintiff  on  demand,  such  demand  must  necessarily  be 
made  by  him  subsequently  to  the  date  of  the  note,  and  as  they 
engaged  to  pay  with  interest,  it  was  an  admission  that  they 
bad  assets  at  the  time  the  note  was  given,  and  amounted  to  a 
request  of  forbearance  by  the  plaintiff  to  sue  them,  which 
would  raise  a  good  consideration,  although  they  had  then  no 
assets. 

Lord  Qiief  Justice  Dallas. — In  this  case,  the  defendsnts 
promised,  as  executors,  to  pay  a  certain  sum,  with  in- 
terest, to  the  plaintiff,  and  it  has  been  insisted  that  they 
cannot  be  personally  liable,  as  they  have   merely  promised 

(ii)  1  T«rm  Rep.  489. {li)  Yelv.  11. (c,  Cio.  Elii.  91. 
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as  Mich.  Whether  thb  be  so  or  not,  imnt  not  depend  om  1M1. 
such  promite  alone,  but  on  the  whole  of  the  note  as  taken,  q^^^ 
together,  which  is  in  the  foUowiqg  words*  t?t2;-."A8  exe-  ^^  •• 
cutors  to  the  late  Thonuu  Taylor^  we  severally  and  jointly 
promise  to  pay  to  Childs,  (the  plaintiiF}  200/.  on  demand, 
togeilier  with  lawful  interest  for  the  same.** — ^It  is  necea- 
saiy  in  the  first  place,  to  consider  the  effect  of  the  words 
'^  00  demand.**  If  the  demand  had  been  made  immediatel/ 
after  the  note  was  given,  they  would,  by  subjecting  themselves 
to  it,  have  confessed  that  they  had  assets  remaining  m  their 
hands  out  of  the  estate  of  the  testator,  sufficient  to  satisfy  it. 
If  tliey  intended  to  limit  their  liability  as  executors,  they  might 
have  added,  that  the  sum  in  question  was  to  be  paid  out  of 
the  estate  of  Taylor^  their  testator,  when  they  should  have 
foods  in  their  hands  for  that  purpose ;  but  by  the  terms  of  the 
note,  they  promised  not  only  to  pay  absolutely  on  demand, 
Hhich  implies  that  they  would  pay  when  called  on  bo  to  do, 
and  at  all  events ;  but  they  further  engaged  to  make  the  prin- 
cipal sum  payable  with  interest.  That,  therefore,  of  necessity 
implies,  that  they  had  sufficient  property  in  their  hands  from 
the  testator's  estate,  to  enable  them  to  satisfy  such  demand. 
Further,  by  their  engagement  to  pay  interest  on  the  note, 
tbey  induced  the  plaintiff  to  forbear  to  sue  for  bis  demand, 
and  by  so  doing,  made  themselves  personally  and  individually 
liable,  and  not  as  executors  only,  for  they  jointly  and  se- 
verally promised  to  pay  the  amount  of  the  note  on  demand. 
In  the  plea  in  question,  the  defendants  have  stated,  that  they 
have  fully  administered  all  the  goods  of  Taylor  which  have 
ever  come  to  their  hands  as  executors,  except  goods  of  the 
vakie  of  40A  and  that  they  had  not,  on  the  commencement  of 
this  suit,  or  since,  any  of  his  goods  to  be  administered, 
except  as  aforesaid ;  but  they  do  not  state  that  they  had  no 
assets  in  their  hands  when  the  note  was  given  :  although  they 
thereby  admitted  that  the  plaintiff  had  a  demand  on  them  at 
that  time.  If  executors  were  not  to  be  deemed  liable  on 
Mich  a  promise  as  the  present,  they  would  be  enabled  to 


.' 
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1821.        defraud  any  individual  creditor  of  dieir  testator.    This,  there- 
^^s/^        fore,  appears  to  me  to  be  not  only  a  promise  to  pay  on 
9.  demand,  but  to  fall  expressly  within  the  principle  laid  down 

in  Goring  ▼.  Goring,  because^  as  interest  ^'as  to  be  added  to 
the  original  debt,  it  necessarily  imports  a  promise  of  pay* 
ment  on  a  future  day,  in  which  case,  the  defendants  as  exe- 
cutors, made  the  debt  their  own;  and  I  am  therefore  of 
opinion,  that  they  are  liable  in  this  action. 

Mr.  Justice  Park  concurred. 

/  Mr.  Justice  Burrouoh. — ^The  plea  in  question  appears 

to  me  to  be  totally  inapplicable  to  the  count  to  which  it 
refers,  and  affords  no  answer  to  the  charge  contained  therein. 
The  mere  insertion  in  die  note,  of  the  words  **  as  executors/' 
cannot  alter  the  case,  if  the  plaintiff  has  a  demand  against 
them  in  their  own  right,  and  not  iu  their  capacity  of  executors. 
By  the  terms  of  the  note,  they  promised  to  pay  the  plaintiff 
a  sum  on  demand.    If  they  were  merely  liable  as  executors, 
Chey  should  have  stated  in  the  note  that  such  payment  should 
be  made^  when  assets  of  their  testator  should  come  to  their 
hands,  to  have  enabled  them  to  do  so  ;  but  according  to  the 
terms  of  the  note,  they  admitted  that  they  had  assets  at  the 
time  it  was  given ; — besides,  they  promised  to  pay  a  certain 
sum  to  the  plaintiff  on  demand,  with  interest.     Such  interest 
could  not  be  chargeable  on  the  estate  of  their  testator,  and 
they  therefore  rendered  themselves  personally  liable.     Tliey 
could  only  charge  his  estate  for  the  original  debt,  and  al« 
though   the  giving  the  note   in   question  might    not    have 
amounted  to  the  admission  of  assets  in  their  hands  at  thetime^ 
still,  by  the  promise  of  the  payment  of  interest  thereon,  they 
made  the  debt  their  own,  as  it  clearly  shewed  that  it  was  to 
be  paid  on  a  future  day,  and  amounted  in  effect  to  a  request 
to    the  plahitiff  to  forbear  to  sue  them  for  theorigiual 
demand. 


CHILD! 

P. 
MOHIM. 
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Mr.  Justice  Richaedson. — ^The  whole  of  the  argument  1021. 
for  the  defendants  rests  on  the  introduction  of  the  words  ^<  as 
executors*'  in  the  second  count  of  the  declaration,  and  it  is 
therefore  necessary  to  consider,  whether  the  insertion  of  those 
words  in  the  note  in  question,  only  rendered  th^m  liable  to 
the  extent  of  assets  which  might  thereafter  arise  to  them  from 
the  estate  of  their  testator,  or  whether  they  intended  to  make 
themselves  personally  responsible.  For  this  purpose,  it  is  ne- 
cessary to  look  at  the  whole  of  the  note  by  which  they  promis- 
ed to  pay  severally  and  jointly.  Their  liability  would,  there- 
fore, have  survived  to  their  representatives.  They  have  also 
promised  to  pay  on  demand  and  with  interest.  This,  therefore, 
imports  that  the  sum  for  which  the  note  was  given  was  not 
to  be  paid  immediately,  but  that  time  was  to  be  allowed  them 
for  that  purpose.  That  is  in  the  nature  of  a  forbearance 
by  the  plainti£f  to  sue  them  for  his  demand.  Although 
they  may  now  have  fully  administered  the  e£fects  of  the 
testator,  except  a  certain  sum,  as  stated  in  their  plea,  it 
is  no  answer  to  the  plaintiff's  right  of  action,  which  was  not 
commenced  until  four  years  after  the  note  was  given,  at  which 
time  the  plaintiff's  demand  accrued.  The  case  of  Goring  ▼• 
Goring  appears  to  me  to  be  of  itself  suflkient  to  shew, 
that  the  defendants  are  personally  liable ;  but  in  Barry 
V.  Rush  (a),  where  the  defendant  bound  himself  ''  as  ad- 
ministrator,'' to  abide  by  an  award  to  be  made  touching 
matters  in  dispute  between  his  intestate  and  another ;  and  the 
arbitrators  awarded,  that  he  *'  as  administrator"  should  pay ; 
it  was  held,  that  he  could  not  plead  plene  administravit  to 
the  debt  on  the  bond,  for  that  the  entering  into  the  bond 
amounted  to  an  admission  of  assets,  and  that  the  defendant 
should  not  afterwards  be  permitted  to  dispute  it.  So,  in 
Worthingion  v.  Barlow  (6),  it  was  decided,  that  if  an  arbi- 
trator under  a  reference  between  A.  and  B.  administrator, 
award  that  B.  shall  pay  a  certain  sum  as  the  amount  of  AJs 
demand,   B.  cannot  afterwards  object  that  he  had  no  assets^ 

(a)  1  Term  Rep.  691.  ■■!      ■  (t)7  Term  Hep.  433- 
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but  may  be  attached  for  non-payment.  So,  here,  I  think 
the  defendants  have  taken  this  debt  on  theolselves,  by  giving 
the  note  in  question,  and  consequently  that  they  are  person- 
ally liable  to  the  plaintiff  in  this  action. 

Judgment  for  the  plaintiff. 


Saturday, 
Feb.  iO. 


"When  the 
mortgagee  of 
a  bankrupt** 
ea tale  called 
on  the  com- 
mifl&ioDers  to 
direct  a  sale, 
under  Lord 
LimghboroHgh*s 
order  of  AforcA, 
1794,  and  be- 
came the  pur- 
chaser at  such 
aale:— Held, 
that  in  au  ac- 
tion for  money 
paid,  brought 
by  the  solici- 
tors to  the  as- 
signees, he  was 
liable  to  reun- 
burse  them  the 
ezpences  of  ad- 
Tertlfements, 
and  the  com« 
missioners' 
fees  for  theh: 
attendance  to 
perfect  such 
•ale,  althongh 
the  estate  sold 
was  insnffi. 
cient  to  cover 
the  sum  origi- 
nally advanced 
by  such  mort- 
gagee. 


BowLBs  and  Chitty  v.  Perrino. 

This  was  an  action  of  assumpsii  for  money  paid.  The 
declaration  contained  the  usual  money  counts.  Plea,  Ge- 
neral Issue. 

At  the  trial  of  the  cause  before  Mr.  Baron  Wood,  at  the 
last  Assizes  at  Dorchester,  a  verdict  vras  found  ft»  the 
plaintiffs,  damages  22L  lOs.,  subject  to  the  opinion  of  this 
Court  on  the  following  case  : — 

Richard  Messiter  being  seised  of  a  freehold  manor  and 
estate  at  Shafisburjfj  mortgaged  the  same  to  the  defendant, 
in  the  year  1812,  for  7000/.  In  1816,  a  commission  of 
bankruptcy  issued  against  Mes$iter,  under  which  he  was  de- 
clared a  bankrupt,  and  assignees  were  chosen,  who  ap- 
pointed the  plaintiffs  their  solicitors  under  such  commission. 

At  the  time  of  Mes^er^a  bankruptcy,  he  owed  llie  defen- 
dant the  above  sum  of  7000/.,  together  with  a  considerable 
arrear  of  interest.  His  estate  paid  no  dividend,  being  scarcely 
sufficient  to  defray  the  charges  of  the  commission.  The  do- 
fendant,  in  order  to  obtain  his  money,  made  application  to  the 
plaintiffs,  through  his  /tttorney,  to  learn  when  the  next  meet- 
ing of  the  commissioners  of  the  bankrupt  Messiter,  would  be 
held.  A  day  was  afterwards  fixed,  and  the  defendant's  at- 
torney having  been  informed  of  the  circumstances  by  the 
plaintiffs,  attended  at  Bath  at  that  meeting,  in  order  to. 
obtain  from  the  commissioners  the  necessary  order  for  the 


Bowles 

17. 
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nle  of  the  estate  mortgaged  by  Memter  to  the  defendant.        ]821. 
Hie  meeting  was  also  attended  by  the  plaintiffs'  clerk,  and 
the  defendant's  attorney  signed  a  memorandum^  ^hich,  after 
rfciting,  that  "in  consideration  of  7000/.  paid  by  the  defend-     Perhikc. 
ant  to  MessUeTf  the  latter,  by  indenture,  granted,  bargained, 
sold,   released  and  confirmed,    a  certain  farm  and  lands, 
in  the  county  of  Dorset : — to  hold  the  same  to  the  defendant, 
his  heirs  and  assigns  for  ever,  but  subject  to  a  proviso  for 
making  the  same   void,  on   payment  of  the  said  sum  of 
7000/.,  with  interest : — that  a  commission  of  bankrupt  had 
been  lately  issued,    and  was  then    in   prosecution    against 
Messiter;  and  that  the  defendant,  being  desirous  that  the 
farm  and  lands  comprised  in  the  indenture  of  mortgage 
might  be  sold,  and  the  money  arising  therefrom,  applied  in 
the  first   place,  in  the  payment  of  the  expences  attending 
such  sale,  and  then  in  satisfaction  of  what  should  be  found 
to  be  due  to  the  defendant,  for  principal,  interest,  and  costs 
on  the  said  mortgage  security  ; — ^lie  the   said  attorney,  did 
thereby,   on  the  part  of  the  defendant,   pray  the  commis- 
sioners acting  under  the  commission  against  Messiter,  to  in- 
quire whether  the  defendant  was  mortgagee  of  any  part  of 
the  bankrupt's  estate,  and  for  what  consideration,  and  under 
what  circumstances ;    and  that  if  they  should  find  the  de- 
fiant to  be  such  mortgagee,  they  should   then  proceed 
to  take  an  account  of   the  principal,  interest,  and    costs 
due  on  such  mortgage,  and  of  the  rents  and  profits  received 
by  such  mortgagee,  or  any  person  for  his  use,  and  that  they 
should    then  cause  due  notice  to  be  given  in  the  London 
GauUey  and  such  other  of  the  public  papers  as  they  should' 
tliink  fit,  when  and  where  the  said  mortgaged  premises  were 
to  be  sold,  and  that  such  sale  should  be  made  accordingly." — 
This  memorandum  was  addressed  to  the  major  part  of  the  com- 
missioners acting  under  Messiter's  commission,  three  of  whom 
afterwards  proceeded,    and   made   the   following  order,    at 
Bathf  in  conformity  to  that  of  Lord  Loughborough,  of  the  8th 
VOL.  V.  u 
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1821.        March,  1794(a),— They  found,  that  there  was  due  oo  ihc 
said  mortgage,  the  principal  sum  of  7000/.,  and  a  consider- 


Raw  I  Rtt 

V.  able  arrear  of  interest,  and  therefore,  in  pursuance  of  the 

p£RRiNG.  application  made  to  them  by  the  defendant's  aUomey,  they 
.  ordered  and  directed,  that  the  several  lands  comprised  in  the 
said  indenture  of  mortgage,  should  be  sold  by  public  auc- 
tion, and  that  thi%  defendant  should  proceed  to  the  sale 
thereof,  and  that  notice  should  be  given  in  the  London  Ga^ 
zeiie,  and  in  several  other  public  newspapers ;  and  that  the 
assignees  of  i(fe«$i/er,  and  all  proper  persons^  should  join 
with  the  defendant  in  the  conveyances  to  the  purchaser  or 
purchasers  thereof;  and  that  the  monies  to  arise  from  such 
sale  should  be  applied,  in  the  first  place,  in  payment  of  the 
expences  of  their  meeting  preparatory  to  such  sale,  and  also 
attending  such  sale,  and  then  in  payment  and  satisfaction  of 
the  7000/.,  and  such  arrear  of  interest  as  should  appear  to 
be  due  thereon  to  the  ilefendant,  and  of  all  costs  incurred 
by  him  in  respect  thereof;  and  that  the  surplus  (if  any) 
should  be  paid  to  the  assignees  of  Meuiier ;  but  that  in 
case  the  money  arising  from  such  sale,  should  be  insufficieot 
to  satisfy  the  said  sum  of  7000/.,  and  interest,  and  all  costs 
incurred  in  respect  thereof,  then  the  defendant  was  to  be 
admitted  as  a  creditor  under  Messiter's  commission,  for  such 
deficiency,  and  to  receive  a  dividend  thereon  out  of  the  bank- 
rupt's estate,  rateably,  and  in  proportion  with  the  rest  of 
hb  creditors. 

In  pursuance  of  this  order,  an  advertisement  for  the  sale 
of  the  estate  was  drawn  up  by  the  defendant's  attorney,  and 
sent  by  him  to  the  plaintiffs,  to  peruse,  on  the  part  of  the 
assignees.  Advertisements  were  afterwards  inserted  in  the 
newspapers,  and  the  defendant's  attorney  was  at  the  sale 
declared  purchaser,  on  behalf  of  the  defendant,  for  the  sum 
of  4457/.     The  defendant's  attorney  prepared  a  draft  of 

(a)  See  Wliitmar8h*s  Bank.  Laws,  Sd  edit  480. 
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conveyance,  and  sent  it  to  tbe  plaintiffs  for  their  approval,       1821« 
on  the  part  of  the  assignees.      The  draft  being  ultimately      ^^^^ 
approved  of,  thie  plaintiffs  procured  its  execution  by  all  the  v. 

parties  concerned.  The  plaintiffs  proved  the  following  pay- 
ments to  have  been  made  by  them,  viz.  ^l.  Bs.  for  adver- 
tisements of  the  sale  of  the  estate,  and  20/.  ^.  for  the  at- 
tendance of  the  commissioners. 

The  question  for  the  opinion  of  the  Court  was,  whether 
tbe  plaintiffs  were  entitled  to  recover  ?  If  they  were,  the 
verdict  was  to  stand;  but  otherwise  a. nonsuit  was  to  be 
entered.    The  case  now  came  on  for  argument,  when 

Mr.  Serjt.  BoMnquetf  for  the  plaintiffs,  submitted,  that  the 
defendant  was  liable  in  law  for  the  expences  attending  the  sale 
in  question,  although  he  was  the  purchaser  as  well  as  mort- 
2;agee.  If  a  third  persou  had  been  the  buyer,  the  expences 
would  clearly  have  been  deducted  out  of  the  purchase- 
money  in  the  first  instance,  and  the  balance  paid  over  to  the 
defendant  as  such  mortgagee,  in  part  payment  of /his  prin- 
cipal and  interest.  He,  therefore,  cannot  be  placed  in  a 
better  situation  than  if  the  estate  had  been  sold  to  another. 
Alter  the  sale,  it  was  the  duty  of  the  solicitors  to  the  com- 
mission to  pay  tbe  expences  attendmg  it,  and  deduct  them 
from  tbe  proceeds  of  the  estate.  At  all  events,  the  plain- 
tiffs were  entitled  to  recover  tbe  sums  paid  by  them  for  ad- 
vertisements, and  the  attendance  of  the  commissioners.  The 
whole  of  tlie  proceedings  were  for  the  benefit  of  the  de- 
fendant, and  the  object  of  the  order  by  tbe  commissioners 
was  to  throw  the  expences  attending  the  sale,  on  the  pur- 
chaser in  the  first  instance,  and  not  to  charge  the  general 
creditors  under  the  commission. 

Mr.  Serjt.  Pell,  contrd. — In  order  to  maintain  this  action, 
there  must  be  not  only  a  consideration,  but  an  express  or 
implied  promise  by  the  defendant  to  repay  the  plaintiffs  thtf 

u   £ 
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1Q21,  sums  stated  to  have  been  paid  by  them  for  the  eipeoces 
Bowles  ^  ^^^  '^'^  ^"  question,  or  a  request  by  him  that  those 
sums  should  be  so  paid.  With  respect  to  the  item  of 
21.  8s.  for. the  advertisements  of  sale,  it  ought  to  be  boroe 
by  the  creditors  under  the  commission,  as  they  would  have 
been  benefited  if  the  estate  had  been  sold  for  more  than  it 
was  mortgaged  to  the  defendant  He  was  before  entitled  to 
its  value  under  tlie  mortgage  deed,  and  could  not  he  called 
on  under  the  order  of  the  commissioners,  to  defray  the 
expences  attendii^  the  purchase.  So,  as  to  the  fees  paid  to 
the  commissioners  for  their  attendance,  it  does  not  appear 
that  the  meeting  was  held  for  the  express  purpose  of  the 
sale  in  question,  or  at  the  request  of  the  defendant.  It 
mighty  therefore,  have  been  held  for  general  purposes,  al- 
though it  may  appear  otherwise  firom  the  terms  of  the  order. 
The  expences  attending  the  sale,  cannot  be  extended  to  the 
meetings  of  the  commissioners.  The  order  contemplates, 
that  the  land  will  be  at  all  events  sufficient  to  satisfy  the 
debts  due  to  the  mortgagee,  as  well  as  the  expeuces  of  the 
sale,  as  the  surplus  is  directed  to  be  paid  over  to  the  as- 
signees. But  it  does  not  appear,  that  in  case  of  a  defici- 
ency, the  expences  are  to  be  thrown  on  the  mortgagee. 
As,  therefore,  the  plaintiffs  merely  acted  as  solicitors  to  tha 
assignees,  they  cannot  be  eutitled  to  recover,  and  more  par* 
ticularly  so,  as  they  were  not  requested  by  the  defendant  to, 
make  the  payments  in  question. 

Lord  Chief  Justice  Dallas. — Is  it  not  the  duty  of  com- 
missioners to  take  an  account  of  the  principal  and  interest 
which  may  be  due  to  the  mortgagee,  under  an  order  of  this 
description,  and  direct  them  to  be  paid  to  him,  after 
the  expences  attending  the  sale  shall  have  been  defrayed — 
and  if  the  meeting  had  not  been  for  the  express  purpose 
of  the  sale  in  question,  wotdd  not  the  defendant  as  pur- 
chaser, have  beeu  liable  to  reimburse  those  expences  f 
It  appears  to  me,  to  be  extremely  doubtful,  whether  it  was  a 
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general  meeting  or  not^  or  whether  it  was  held  specially  on        1(121. 

account  of  the  defendant;  and,  speaking  for  myself,  I  should       ^^^^^ 

wish  to  have  that  fact  ascertained,  before  I  give  any  decided  r. 

.  .  Perrino* 

opniion. 

Mr.  Justice  Park. — Although  it  has  been  urged  that  the 
commissioners  might  have  met  for  general  purposes,  still,  it 
appears  that  a  day  was  fixed  for  their  meeting,  in  order  to 
obtain  from  them  the  necessary  order  for  the  sale  of  the 
bankrtipt's  estate,  and  that  it  was  made  by  them  accordingly, 
by  which  they  directed  the  monies  arising  from  the  sale,  to 
be  applied  in  the  first  place,  in  the  payment  of  the  expences 
attending  the  same,  and  then  in  satisfaction  of  the  mort- 
gage-money, and  interest.    The  plaintiffs  acted  as  solicitors 
to  the  assignees,  who  must  be  considered  as  trustees  for  the 
general  creditors,  and  were  responsible  to  the  commissioners 
for  their  fees.     The  defendant  was  culpable  in  having  taken 
an  insufficient  security  for  the  sum  advanced  by  him  to  the 
bankrupt.       I  was  a  commissioner  of  bankrupt  for  many 
years,  and  it  was  the  constant  practice  to  adjourn  to  a  pri- 
vate room,  and  take  accounts  of  this  description,  after  a 
general  meeting  had  been  held,  and  as  those  accounts  were 
investigated  for  the  benefit  of  an  individual,  it  was  taken  as 
a  special  meeting  for  that  purpose,  although  other  business 
had  been  previously  transacted  on  the  same  day.     Here, 
however,  it  may  be  inferred  from  the  facts  of  the  case,   that 
the  commissioners  met  for  this  special  purpose,  for  it  ap- 
pears that  there  had  been  previous  meetings  relative  to  this 
commission,  and  that  a  day  was  subsequently  fixed,  when 
the  parties  attended,  aiid  the  necessary  order  for  sale  was 
made.    With   respect  to  the  sum  paid  for  advertisements, 
I  am  clearly  of   opinion,    that   the  plaintiffs   are  entitled 
to  recover,  as  forming    expences    preparatory  to   the  sale, 
for  by  the  terms  of  the  order,  notice  of  such  sale  was  re- 
quired to  be  given   in  the  Gazeiie,  and    other   provincial 
newspapers. 
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1821.  Mr.  Justice  Bureouoh. — From  m;  experience  as  a 

J^^        coDimissioner  of  bankrupt,  I  do  not  hesitate  to  say,  tbat 
V.  separate  meetings  may  be  held  for  purposes  of  thb  descrip- 

tion, in  the  course  of  the  same  day.  The  sale  was  for  the 
benefit  of  the  defendant  alone,  as  if  the  estate  turned  out 
to  be  inadequate  to  satisfy  the  sum  advanced  by  him,  he 
would  be  enabled  to  prove  the  di£ference  under  the  com- 
mission. Ought,  therefore,  the  assignees,  or  general  credi- 
tors, to  be  held  responsible  for  the  expences  attending  such 
sale?  The  justice  of  the  case  b  against  the  defendant.  It 
is  true,  that  he  might  have  recovered  under  his  mortgage- 
deed,  but  the  present  mode  of  proceeding  was  more  expe- 
ditious and  beneficial,  than  driving  him  to  a  foreclosure,  and 
more  particularly  so,  as  the  estate  turned  out  to  be  insuffi- 
cient to  satisfy  a  little  more  than  half  of  the  principal  sum 
advanced,  together  with  the  interest  due  thereon.  But  the 
application  for  the  commissiouers  to  sell,  was  made  by  the 
defendant's  attorney  to  tlie  plaintififs  in  the  first  instance,  and 
the  defendant  himself,  having  since  adopted  it,  must  abide  by 
the  consequences.  Although  the  sum  paid  for  the  attendance 
of  the  commbsioners  may  be  considered  large,  they  were 
still  entitled  to  their  chaise  hire,  and  other  incidental  ex- 
pences, and  one  guinea  4s  the  usual  sum  allowed  on  each 
general  meeting,  in  the  cases  of  country  commissions. 
I,  however,  forbear  from  saying  whether  the  plaintifis  are 
entitled  to  recover  the  whole  of  their  demaud,  although 
there  maybe  a  general  meeting  for  some  purposes,  aud. 
a  special  one  for  others,  in  the  course  of  one  day. 

Mr.  Justice  Richardson  also  expressing  a  doubt, 
whether  the  latter  sum  should  be  allo\v.ed  to  its  full 
extent^ 

The  plainti£fs  consented  to  take  a  verdict  for  51.  8j.,  be- 
ing 2/.  8j.  for  the  expences  of  the  advertisements  of  sale. 
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and  1/.  each  for  the  attendance  of  the  three  CommissionerSi 
which  thej  would  have  been  entitled  to  on  a  general  meeting ; 
and  the  Court  ordered 

The  verdict  to  be  entered  accordingly  (a). 


1821. 


BOWLEt 
PBREllie. 


(a)  The  order  of  Lord  Loughhorough  extends  only  to  legal  mortgages. 
In  the  case  of  an  equitable  mortgage,  application  must  be  made  to  the 
liOrd  Chancellor,  praying  ao  order  for  the  sale ;  and  in  Ex  parte  GtW' 
hdt  (*),  where  an  application  was  made  to  Lord  Eldon,  for  the  sale  of 
a  mortgage  of  the  latter  description,  his  Lordship  ordered  that  the  costs 
ol*  the  application,  including  those  of  the  assignees,  staould  be  paid  out 
of  the  proceeds  of  the  estate. 

(*)  X  Rose  Bank.  Cat.  78. 


Leigh  v.  Shepherd. 

This  was  an  action  of  replevin  for  taking  the  plaintiff's 
goods  under  a  distress  for  rent,  on  tlie  12lh  October,  1819| 
at  East  Mailing,  in  the  countjf  of  Kent.  The  defendant 
made  several  avowries  and  cognizances,  but  the  only  ques- 
tions arose  on  the  fifth  and  seventh  (a).  Bj  the  fifth,  he 
avowed  the  taking  in  his  own  right,  because  he  said  that  one 
Johi  Brenchley,  William  Henry  Stacey,  Courtney  Siacey^ 
and  John  Wise,  for  one  year  next  before  and  ending  on  the 
llth  October,  ISlQy  and  from  thence  until,  Sec,  held  and 
enjoyed  one  undivided  fourth  part  (the  whole  into  four  equal 
parts  to  be  divided)  of  the  prembes,  as  tenants  thereof  to  the 
defendant,  by  virtue  of  a  certain  demise  to  them  made,  at  the 

(c)  The  first  avowry  was  in  the  defendant's  own  right,  for  a  year'k 
reat  due  to  him  from  the  plaintilf,  for  16/.  of  one  undivided  fourth  part 
of  tlie  premises.  The  plaintiff,  in  his  plea  in  bar  thereto,  stated,  that 
he  did  not  hold  as  tinant  to  the  defendant. 


Monday, 
Feb.  li. 

One  of  several 
co-heirs  in  ga* 
veH^'ud  may 
distrain  for 
rent  due  to 
himself  and  his 
co-heirs,  with- 
out an  express 
authority  from 
them  so  to 
do : — And  an 
avowry  by  him 
in  his  own 
right,  and  a 
cognisance  as 
the  bailiff  of 
the  others,  is 
sufficient, with- 
out averring 
any  authority 
from  them  to 
distrain. 
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1»31.  yearly  rent  of  l6/.  pyable  on  the  11th  October,  io  every 
y^"^^  year,  and  that  because  one  undivided  fourth  part  of  ihe  sum 
of  16/.  of  the  rent  aforesaid,  for  one  year  ending  on  the  said 
]  1th  October,  1819>  was  due  and  in  arrear  from  them  to  the 
defendant,  he  well  avowed  the  taking,  &c.  as  a  distress  for 
the  said  undivided  fourth  part  of  the  said  rent  so  due  and  in 
arrear  as  aforesaid.  By  the  seventh,  the  defendant  avowed 
in  his  own  right,  and  made  cognizance  as  the  bailiff  of 
Edward  Shepherd,  Henrif  Shepherd,  and  Francee  Eliza 
Mangles  Shepherd,  and  well  acknowledged  the  taking,  be- 
cause he  said  that  the  said  John  Brenchley,  William  Henry 
Stacey,  Courtney  Stacey,  and  John  Wise,  held  the  pre- 
mises as  tenants  tliereof  to  the  defendant  and  the  said  £i/- 
ftard,  Henry,  and  Frances  Eliza  Mangles  Shepherd,  at  the 
yearly  rent  of  16/.  and  tliat  that  sum  for  one  year's  rent,  on 
the  said  11th  October,  1819,  was  due  and  in  arrear  to  them. 
The  plaintiff  by  his  plea  in  bar  to  the  fifth  avowry,  traversed 
the  demise  modo  et  forma.  He  pleaded  a  similar  plea  in 
bar  to  the  seventh  avowry,  and  denied  that  the  defendant 
was  the  bailiff  of  the  said  Edward,  Henry,  and  Frances 
Eliza  Mangles  Shepherd,  iu  manner  and  form  as  he  had 
alleged  in  that  cognizance. 

The  issues  joined  in  these  pleadings,  were  tried  before 
Lord  Chief  Justice  Abbott,  at  the  last  Assizes  at  Maidstone, 
when  a  verdict  was  found  for  the  defendant,  and  that  the 
sum  of  16/.  one  year's  rent,  was  due  at  the  time  of  making 
the  distress  complained  of,  subject  to  tiie  opinion  of  tbe 
Court,  upon  the  following  case : 

The  house  and  premises  in  respect  of  which  die  rent  in 
question  was  payable,  are  situate  in  the  county  of  Kent,  and 
are  of  gavelkind  tenure,  and  subject  to  all  the  customs  and 
usages  of  tenements  of  that  description.  In  January,  1819» 
one  Mary  Shepherd  died,  sole  seized  of  the  premises  in  ques- 
tion, and  upon  her  death  the  same  descended  to  the  defendant 
and  Edward  Shepherd,  Henry  Shepherd,  and  Frances  Eliza 
Mangles  Shepherd,  as  co-heirs  in  gavelkind.      In  the  life- 
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lime  of  the  said  Mary  Shepherd^  John  Brenchley,  William  tBAU 
Henry  Slacey^  Courtney  Stacey,  and  John  Wise,  held  the  leiqh 
premises  as  tenants  thereof  to  her,  at  the  yearly  rent  of  l6/«  ** 

payable  on  the  11th  of  October,  in  each  year,  and  such  te<- 
nancy  continued  at  the  time  the  defendant  distrained  the 
plaintiff's  goods,  and  16/.  for  one  year's  rent,  was  due  at 
the  time  of  such  distress.  The  defendant  was  not  authorised 
by  Henry  Shepherd  to  make  any  distress  for  his  proportion 
of  the  rent  in  arrear,  nor  to  make  the  distress  in  question, 
but  was  authorised  by  the  olher  co-heirs. 

The  question  for  the  opinion  of  the  Court  was,  whether 
under  these  pleadings,  the  defendant,  as  being  only  one  of  the 
several  claiipants  who  were  co-heirs  in  gavelkind,  could, 
without  the  authority  of  the  said  Henry  Shepherd,  distrain 
for  the  whole  or  any  part  of  the  said  rent  in  arrear.  If  the 
Court  should  be  of  opinion  that  the  defendant  was  justified 
in  so  distraining,  then  the  verdict  was  to  stand  for  so  much 
of  the  rent  in  arrear  as  they  should  decide  that  the  said 
distress  was  legally  made  for,  if  not,  a  verdict  was  to  be 
entered  for  the  plaintiff  for  4/.  4s.  damages  and  costs. 

The  case  came  on  for  argumept  on  a  former  day  in  tliis 
Term,  when 

Mr.  Serjt.  Blosset,  for  the  plaintiff,  submitted,  that  all  the 
avowries  and  cognizances  were  bad.  By  the  fifth,  it  is  stated, 
tliat  Brenchley  and  otliers,  held  one  undivided  fourth  part  of 
the  premises  as  tenants  to  the  defendant,  and  that  the  rent 
was  due  to  him,  but  it  must  be  considered  as  a  tenancy 
of  the  four  co-heirs,  y\z.  the  defendant,  Edward,  Henry,  and 
Frances  Eliza  Mangles  Shepherd,  and  a  holding  under  them, 
as  forming  but  one  heir.  The  only  material  question  arises 
on  the  seventh  avowry  and  cognizance — by  which  the  defen- 
dant avowed  in  his  own  right,  and  made  cognizance  as  the 
bailiff  of  the  three  Shepherds,  alleging  that  Brenchley  and 
others  held  as   tenants  to  the  four.     Whether  the  d«;fendaut 
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1821.  acted  as  bailiff  by  their  command  or  not,  is  traversable,  and 
^^^^  it  is  found  as  a  fact  in  the  case,  that  he  had  no  authority 
e.  from  one  of  them  to  distrain  for  him.    In  order  to  sustain 

such  cognizance,  it  must  appear  either  on  the  face  of  the  re- 
cord, or  in  the  case,  that  he  had  the  authority  of  the  three,  bot 
as  it  embraced  a  question  of  law,  whether  such  authority 
was  necessary  or  not,  it  should  have  been  raised  on  demurrer. 
There  is  a  great  distinction  between  the  rights  of  copartners 
and  joint-tenants,  as  well  in  the  case  of  a  distress  for  rent 
as  in  other  respects,  and  although  one  joint-tenant  may  dis-^ 
train  for  the  whole,  and  avow  for  it  without  shewing  any 
authority  from  the  others,  still,  a  coparcener  can  have  no 
such  right.  There  is  no  authority  expressly  in  point,  and 
the  question  must  therefore  be  determined  on  principle.  It 
is  therefore  necessary  to  consider,  in  the  first  place^  whether 
the  same  law  applies  to  coparceners  or  co-heirs  in  gavel- 
kind (a),  as  to  joint-tenants  in  the  case  of  a  distress  for  rent. 
In  the  Year  Book  (b)  it  is  said,  that  **  if  two  men  have  a 
joint  rent,  and  the  rent  being  in  arrear,  one  distrwn^  and  the 
tenant  bring  replevin,  he  ought  to  make  avowry  and  cog- 
nizance as  bailiff  of  his  companion ;  and  because  he  has 
an  interest  in  the  rent,  his  being  bailiff  is  not  traversable.** 
That,  however,  applies  to  joint- tenants,  and  not  to  co- 
parceners. So,  in  Pullen  v.  Palmer  (c),  it  was  held,  that  if 
joint-tenants  distrain,  and  the  goods  be  replevied,  they  must 
sever  in  avowry,  or  the  avowant  must  avow  in  his  own  right, 
and  make  conusance  as  bailiff  to  the  rest;  but  Lord  Holt 
there  took  the  dbtinction  (d),  and  observed,  that  **  all  the 
entries  vtere,  that  joint-tenants  do  join,  not  as  bailiff  to 
the  rest,  but  as  joint-tenants;  and  he  avows  the  takrogof 
the  rent  as  in  lands  liable  to  the  distress  of  him  and  the 
rest.''    That,  however,  does  not  apply  to  the  rights  of  co- 

(a)  In  Littleton,  sec.  265,  it  is  said,  that  parceners  by  cnstom,  are 
where  all  the  sons  take  the  lands  and  tenements  equally  between  them 
by  descent,  as  by  the  custom  of  gavelkind.— (6)  15  Hen.  7.  fol.  17. 
pi.  11.  (c)  5  Mod.  72.  S.  C.  Id.  151.    Carth.  Std.  (</)  5  Mod. 

72. 
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parceners.  So,  in  Bractm  (a),  it  appears  that  a  joint-tenant  i821. 
has  an  entiretv  in  the  whole  estate,  for  it  is  there  said  **  Si  y^^ 
aareaUas  mm  fuerU  pariUa  sea  ieneaiur  tn  commuM,  jta*  v. 

tibtt  cohmredmi  tatUundem  jurU  habet  ienendi  hmrediiaiem    ^^^^^^^^* 
fiian/iim  et  alii :  $ed  tamen  non  per  se  ante  divisionem  ted  pro  • 

te  in  communi  cum  aliis,  ei  $ic  iotum  tenet  et  nihil  tenei, 
mticetf  tatum  in  communi  et  nihil  eeparaiim  per  h"    A 
joiiit*t6Dant,  therefore,  may  distrain  for  the  whole,  becaase 
be  has  ao  unity  of  interest  in  the  whole,  which  a  coparcener 
has  not.    The  distinction  as  to  the  different  properties  of 
pareeners  and  joint^tenants,  was  most  ably  made  by  Mr. 
Justice  Blackttone  {b),  for  though  the  former  have  an  nnity, 
they  have  not  an  entirety  of  interest :  they  are  properly  en- 
titled each  to  the  whole  of  a  distinct  mmety ;  and  there  is  no 
survivorship  between  them :  for  each  part  descends  severally 
U>  their  respective  heirs,  though  the  unity  of  possession  con- 
dnues.    So>  in  Coke  UttlHon  (c>,  it  is  stated,  that  though 
parceners,  in  respect  of  their  ancestor,  i|iake  but  one  heir ; 
and  before  partition  have  one  entire  freehold  in  the  land,  so 
long  as  It  remains  undivided  in  respect  of  any  stranger's 
pradpe,  yet  to  many  purposes  among  themselves,  they  have 
in  judgment    of  law,  several  freeholds ;  for  each  parcener, 
where  there  are  two,  has  really  but  a  title  to  a  moiety  of  the 
land,  and  is  not,  as  in  case  of  joint-tenancy,  seised  per  mif 
et  per  tout.      The  same  law  holds,  where  there  are  more 
parceners,  for  in  such  case,  each  has  but  a  title  in  judgment 
of  law  to  a  proportbu ;   therefore,  parceners  may  enfeoff 
each  other  of  their  share,  as  well  as  convey  it  to  strangers* 
SO|  if  one  di^,  her  part  shall  descend  to  her  heir,  there  being^ 
no  benefit  of  survivorship  as  with  joint-tenants.      So,  as 
between  co-heirs,  there  is  a  difference  between  an  action 
possessory  add  an  action  droiturel;  for  thoij^h  the  possessory 
action  be  joint,  because  it  follows  the  nature  of  the  po8ses«» 
sion,  which  was  joint,  yet  the  droiturel  action  must  be  se^ 

(a)  Lib.  5.  tract.  5.  cap.  26.  fol.  430. (b)  t  BU.  Com.  188.- 

(tf)  164  a.    bee  also  Bac,  Abr.  vol.  i.  tif.  Coparceuers,  B. 
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18S1«        Teral,  where   the  rigbl  djescencfing  wa§  several — as  if  two 
Lbigu        copurcenera  be  disseued,  and  each  dies,  having  issue,  each 
«•  of  their    issne  most   haire    several  pnecipeSf    because  in 

their  droiturel  action,  each  of  them  counts  on  tlie  several 
right  descending  from  their  several  ancestor,  and  not  from 
'the  joint  possession  their  ancestor  enjoyed.  In  Roe,  d. 
Langdon  v.  Rowbtan  (a),  it  was  heM,  that  the  disability  of 
one  parcener  at  the  time  of  descent,  would  not  prevent  the 
statute  of  limitations  firom  operating  on  the  interest  of  her 
coparcener: — that  could  not  be  so,  if  the  interest  was  entire. 
So,  in  the  case  of  tenants  in  common,  the  title  of  one  may 
be  lost,  although  the  title  of  the  other  be  protected.  Mere 
unity  of  possession  cannot  entitle  one  parcener  to  distrain 
tor  his  coparcener,  any  more  than  one  tenant  in  common 
for  another.  Here,  it  is  found,  that  the  defendant  was  not 
aqthonsed  by  Henry  Shepherd  to  distrain  for  him.  Such  an 
authority  was,  at  all  events,  necessary  to  have  been  proved, 
^B  it  was  traversed  by  the  plaintiff  in  his  plea  in  bar  to 
the  seventh  avowry  and  cognisance;  for  it  would  have 
been  a  great  hardship  if  one  parcener  oouM  distrain  without 
the  knowledge  or  sanction  of  his  coparcener,  for  the  stutote 
of  limitations  might  operate  before  they  came  to  an  account, 
in  which  case,  the  latter  would  be  deprived  of  all  remedy 
whatever. 

Mr.  Seijt.  Toddy,  amtrd. — ^The  only  question  is,  whether 
any  material  distinction  can  be  tak^n  between  the  rights  of 
coparcenera  and  joint-tenants  in  a  possessory  action,  and 
whether  the  former  have  an  implied  authority  to  distrain  for 
the  whole  rent,  without  shewing  any  express  order  from 
his  coparcenera  so  to  do.  That  distinction  turns  on  the 
rights  and  interests  of  parccnera  in  real  and  possessory 
actions,  for  in  the  latter,  they  must  by  law  be  considered  as 
standing  in  the  same  situation  as  joint-tenants.     In  Black- 

(a)  %  Taunt.  441. 
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siime*$  C0mtn€niaries(jii\  il  i»  Mid,  chat  ^'if  one  of  two  or       i821. 
more  copurcenera  deforces  the  other,  by  usurping  the  sole 
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poMesflion,  the  purty  aggrieTed  shall  have  a  writ  of  right,  ^  v. 
de  fatiottabiH  parte ;  which  may  be  grounded  on  (he  seisitf 
of  tbe  anceetor  at  any  time  during  his  life ;  whereas,  in  a 
mq>er  obiii,  (which  is  a  possessory  remedy)  he  most  be  seised 
at  the  time  of  his  death."  The  same  dislinctibn  was  ad« 
verted  to  ia  Coke  Littleton  (&),  Bacovlt  Abridgment  (c),  and 
Brooke't  Jbridgment  (d)4  The  dictum  from  the  Yeaf 
Bookie)  is  thus  cited  in  FtiierV  Jbridgment (f),  '*  If  there 
are  two  coparceners  of  a  rent,  and  the  one  distrain  and  avow 
for  himself,  and  justifies  as  bailiff  of  his  companion,  it  is 
not  traversable  that  he  is  not  bailiff."  And  Brooke's  Abridge 
mint  (g)  i»  relied  on  in  support  of  that  position,  where  it  i^ 
laid  dpwn  in  these  very  express  words.  In  Sledman  v. 
Bates  (A)  it  was  determined,  that  coparceners  most  join  in 
an  avowry;  and  in  tlie  .sane  report  of  that  case  iu  Car'^ 
them  (»},  it  is  expressly  said,  that  '^  where  one  Mster  (as 
coparceifer)  distraiits,  she  must  avow  in  her  own  right,  and 
alto  as  bailiff  of  her  sister,  for  the  entire  rent,  and  not  for 
a  moiety  only  ia  her  own  right."  The  same  case  is  reported 
in  5  Moderm  (ft),  where  it  is  stated  that  judgment  was  given 
for  tbe  plaintiff  on  demurrer,  because  one  coparcener 
could  not  make  cognizance  for  a  moiety  of  the  rent  before 
partition^  although  the  coparceners  had  several  inheritances. 
With  respect  to  tbe  making  a  distress,  therefore,  a  co- 
parcener must  be  considered  as  standing  in  the  same  situation 
as  a  joint-tenant.  In  Rights  d.  Fi$her  v.  CutheU{l\  Lord 
JS/i€atertwg&  observed  (m),  that  '<  the  rule  of  law,  as  laid 
dovrn  in  Rtid  v.  Tucker  (»),  with  respect  to  jointi-tenants, 
was  this,    that  every  act  done  by  one  joint-tenant  for  the 

(a)  Vol.  ill.  page  194. (6)164  a.— — (c^Tit.  Coparceaers,  B., 

(d)Tit.  Joinder  In  Action,  43 (e)l.5  Hen.  7.  pi.  17.  fol.  17. 

(/)  Tit  BaiUflf,  D.  pi.  4.-         (g)  Tit.Trav€ne,  p?.  11S.»       *  \h)  l  Ld. 

Raym,  64. (t)  Page  364,  nomine  Page  v.  Stedman. (k)  Page 

Ul,  noaune  Stedman  v.  Page.  S.  C.  1  Salk.  390. (I)  5  East,  491. 

(m)  Id.  494. (a)Cro.  Eliz.  80S. 


904  CASES  IN  HILARY  TERM, 

1821.        benefit  of  faimfielf  aod  his  companion,  shall  bind  the  other;. 

^^^       but  not  dioae  acts  which  prejudice  the  other;"  and  Mr.  Jus- 
V.  tice  PcwAom  in  the  latter  case   said,  that  **  if  two  joint- 

'  tenMito  have  the  benefit  of  a  condition  to  encrease  their 
estate,  and  the  one  will  attorn  in  a  guidjurit  clamai,  with- 
out saving  it,  it  shall  not  hurt  his  companion,  but  himself 
only;  but  in  the  matter  of  the  profits  of  the  land,  the  one 
may  damnify  die  other,  for  there  is  quau  a  privity  between 
them,  and  it  was  hn  folly  to  join  with  one  who  would  pre- 
judice him ;  as  where  one  takes  the  entire  profits,  the  odier 
had  no  remedy ;  so  where  two  joint-tenants  be  of  a  seignorj, 
and  a  wardship  happens,  if  the  one  will  distrain  for  die 
services  before  election  of  the  wardship,  it  sliall  bind  his 
companion,  for  it  is  but  a  consent  which  being  given  by  the 
one  shall  bind  the  other,  by  reason  of  the  privity  of  their 
estates."  In  Pulkn  v.  Palmer  (tf),  it  was  expressly  decided, 
that  a  joint-tenant,  without  any  authority  from  hb  com- 
panion, may  distrain  for  the  whole  rent;  but  that  he  must 
particularly  avow  in  his  own  right,  and  as  bailiff  of  the 
other  (6).  The  same  point  is  to  be  found  in  a  note  to  Qt- 
mer  v.  Sheaf  e  (c)*  The  case  of  Roe,  d.  Langdon  v.  Rowbion 
is  inapplicable  to  the  present,  as  the  only  question  there  was, 
whether  the  disability  of  one  co-heir  protected  the  tide  of 
the  other  against  the  operation  of  the  statute  of  limitatioas* 
Here,  however,  the  act  of  one  must  have  the  effect  of 
binding  the  whole ;  and  if  one  copartner  be  not  empowered 
to  distrain  for  the  whole  rent,  the  tenant  would  be  liaUe  to 
aeveral  distresses,  and  his  coparceners  might  afterwards 
claipi  their  respective  shares  of  him,  or  if  they  could  not 
agree,  they  might  proceed  to  a  partition  of  the  property. 

Mr.  Serjt.  Blossei,  in  reply. — ^The  case  of  JRoe,  d.  Lang' 
don  V.  Rovplston,  shews  that  joint-tenants  stand  altogether  in 
a  different  situation  from  coparceners,  as  the  latter  make 

(a)  5  Mod.  7t.  150.  S.  C.  Cartb.  SS8 (6>See  also  IS  Mod.  77. 

96.— i-  (c)  S  Latw.  ISIO.  S.  C.  3  Lev.  370. 
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bat  one  heiry  and  have  not  an  entirety  of  interest,  besideSi  1821. 
one  coparcener  maj  enfeoff  his  companioiiy  and  do  several  xaiqh 
other  acts  which  jobt-tenants  cann6t.    It  would  be  a  great  .«• 

hardship  if  the  act  of  one  copartner  should  driv^  the  others 
to  have  a  partition  of  the  property,  and  it  is  quite  dear,  thai 
one  could  not  compel  the  others  to  do  so  without  their  con- 
sent. It  does  not  appear  from  the  cases  of  Stedman  v.  Baioh 
or  Stedman  v.  Page,  that  an  avowant  is  entitled  to  make 
cognizance  as  bailiff  of  his  copartners,  without  their  coo* 
currence  or  authority,  as  they  are  severally  interested  in  such 
distress,  but  it  is  only  there  laid  down,  that  the  avowry  must 
be  joint,  which  may  be  the  case  if  all  the  parties  agree. 
Here,  therefore,  the  defendant  could  not  make  cognizance 
as  bailiff  of  his  co-heirs,  without  alleging  and  proving  that 
he  had  an  authority  from  all  of  them  to  make  the  distress 
in  question. 

Cur.  adv.  vuU» 

Lord  Chief  Justtce  Dallas,  on  this  day,  after  stating 
that  the  argument  had  been  confined  to  the  fifth  and  seventh 
avowries  and  cognizance,  and  recapitulating  the  facts  of  the 
case,  as  above  set  forth,  delivered  the  judgment  of  the  Court 
as  follows  : — ^Tbe  fifth  avowry  has  not  been  much  relied  oa 
for  the  defendant.  The  legal  principles  on  which  the  case  of 
Stedman  v.  Bates  {a)  proceeded,  appear  to  be  decisive  agoinst 
it.  It  is  not  true,  as  alleged  in  that  avowry,  that  Brenchky 
and  others  held  as  tenants  to  the  defendant,  the  law  con- 
sidering the  tenancy  to  be  a  tenancy  of  the  whole  of 
die  SItepherds,  and  held  under  these  four  parceners,  aa 
forming  one  heir.  There  is  no  difference  in  this  respect 
between  parceners  at  common  law,  and  co-hdirs  in  gavelkind, 
the  latter  bemg  only  parceners  by  custom,  and  so  considered 
by  Littleton  (b).  The  principal  question  raised  in  the  course 
of  the  argument  has  been,  whether  one  of  sevend  pai^ 


(jt)  1  Ld.Kaym.  64.  (h)  See  Co.  Litt.  sec.  841,  J65. 
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isn.       coners  has  a  tuflktent  authority  in  law  by  reason  of  his  in-* 
J^l^^       terast  in    the  •rent,  to  make  cogniiance  as   bailiff  of  his 
V.  cofMurceners,  without  any  actual  authority  given  by  them? 

No  decided  caie  has  been  cited  as  to  this  point,  but  a  dictum 
m  the  Ytar  Book  (a)  has  been  relied  on,  where  it  was  said, 
that  *^  if  two  men  have  a  joint  rent,  and  the  rent  beii^  in 
arfear,  one  distrun,  and  the  tenant  bring  replevin,  he  ought  lo 
make  avowry  and  cognizance  as  bailiff  of  his  companion ;  and 
because  he  has  an  interest  in  the  rent^  his  being  bailiff  is  not 
traversable/*  It  has  been  submitted  for  the  plaintiff,  that 
thk  dictum  applies  to  joint-tenants  rather  than  to  coparceners, 
but  it  is  to  be  remarked,  that  Lord  Chief  Justice  Brooke^ 
in  his  Abridgment  (6),  cites  it  as  applying  to  parceners,  and 
it  appears  to  us  to  be  equally  applicable  to  both,  for  both 
have  a  joint  rent,  there  being  in  both  cases  but  one  rent, 
and  each  parcener,  as  well  as  each  joint-tenant,  is  interested 
in  that  joint  rent.  In  this  view  of  the  subject,  the  case  of 
Pulkn  V.  Palmer  {c)y  which  was  a  case  of  joint-tenants, 
becomes  a  considerable  authority,  where  it  was  held,  that  one 
joint^enant  cannot  avow  for  tlie  whole  rent ;— -but  it  was  there 
laid  down  by  Lord  Chief  Justice  Holt^  that  ^*  he  may  dis- 
train for  the  whole,  but  must  avow  in  his  own  right  and  as 
bailiff  to  the  rest,  and  that  he  may  distrain  for  the  whole  in 
point  of  interest,  and  needs  no  authority  from  the  rest  to 
distrain,  but  may  do  it  by  law."  The  Return  in  Pagt  v. 
Stedman  {d),  must  be  understood  in  die  same  sense,  via. 
thai  *'  when  one  parcener  distrains,  she  must  avow  in  her 
own  right,  and  also  as  bailiff  to  her  sister,  for  the  entire 
rent/* — namely,  that  she  may  do  so  without  any  express 
antliortty  from  her  sister.  It  is  unnecessary  to  decide  wbedier 
the  authority  which  die  law  gives  to  each  joint-tenant  and 
parcener  in  point  of  interest,  to  distrain  and  avow  for  Itim- 
solf  and  the  rest,  is  such  an  authority  as  the  other  couM  not 
cocmtetanad,  if  they  thought  proper  so  to  do.     It  is  suffi* 

(a)  15  Hen.  7.  pi.  7.  fol.  17.  (6)  Tit.  Traverse,  pi.  118. 

(c)  5  Mod.  7g.  (rf)  Cartb.  364. 
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mf 


ami  dial  no  such  coimleniniid  appom  hem^  nov  k  llwre 
any  expresi  dias^eot  found  as  a  fact  in  the  case,  but  only  an 
shiSQce  of  teapress  authority.  This,  faowefer,  wa  think 
iounstenal,  inasmuch  as  the  law  gives  the  necessary  antbo* 
rity,  which  ia  uifficient  to  support  the  allegation  contained 
ia  the  sevantb  avowry  and  cognizance,  that  the  defendant 
was  bailiff  of  his  three  copartners,  and  that  the  rent  was 
dae  to  them.  The  rent  when  recovered,  wiU,  of  course^  be 
received  by  the  defendant  for  the  equal  use  and  benefit  of 
his  diree  coparcenexs,  as  well  as  of  himself.  We  are 
therefore  of  opinion,  that  the  verdict  found  for  the  defen- 
dant for  I6/.5  being  one  year's  rent  due  from  the  plaiotiff  at 
the  time  of  making  the  distress  must  stand,  and  conse- 
4 oently,  tliat  there  must  be 

Judgment  for  the  avowant. 


18fl. 


LSIGH 
SBEPfiBBn. 


MfCHOLL  V.  BaOMLBTf 


Monday, 
Feb.  It. 


M It.  Serit.  Onslow  on  a  former  day  in  this  Term,  had  ob-  Where  the  de- 

,t.  i.i  *-iiii  fcaaancc  on  n 

tamed  a  rule  riisi,  that  the  judgment  which  had  been  entered  warrant  of  at- 

up  on  the  warrant  of  attorney  which  had  been  given  in  this  that  U  was 

cauae,  and  the  execution  issued  thereon,  might  be  set  aside,  ^^^^l^  ^^^ 

^  '  '       o  .        F  cure  ue  pay- 

00  an  affidavit  which  stated  that  the  terms  of  the  defeasance  ment  of  a 

I        .^    1  r  -til  *tut»endenumdm 

were,  tliat  "  the  warrant  of  attorney  was  given  by  the  de*  and  that  in 

fendant  to  secure  the  payment  of  1000/.  on  demand,  and  that  ^^id^be"^^ 

ia  case  default  should  be  made,  then  judgment  might  be  ""^^  ^^^' 

.    '   .         •^     ®  ®  ment  was  to 

entered  up  thereon,  and  execution  issue  for  that  sum,  or  so  be  entered 

much  thereof  as  should  be  then  due,  together  with  all  costs,''  cntion  imoe : 

That  a  partnership  was  contemplated  between  the  plamtiff  ]^^^^',  ^*^ 

and  defendant-<-that  the  coosideratiou-moDey  was  adfvmeed  by  ™ft  be  made 

ifsnincof  exe- 
ention  thereon ;  and  S  proposal^  to  tltc  defendant  to  settle  amicably,  does  not 
amonnt  to  such  a  demaua. 

VOL.   v.  X 


'  Bromlbt. 


!Sfy9  ' '  '  cAsi9  rW  ttftAinr  terut, 

lR2t.  "*•  former  after  the  execution  of  Ae  instrument,  and  that 
^^^        aome  tRfferencea  afterwards  arose  between  them— that  the 

%,  ^  plaintilF^s  attorney  called  on  the  defendatil  to  Induce  Mm 
to  eome  to  an  amicable  arrangement,  but  not  haring  sac- 
ce^dedy  execution  was  sued  out  against  him  by  the  plaintiff 
on  the  following  day — ^and  that  no  demand  of  the  sum  se- 
cured by  the  warrant  of  attorney,  had  been  made  before  the 
execution  issued. 

Mr;  Serjt.  Faughan  now  shewed  cause,  and  submitted, 
that  the  words  ''payment  on  demand*'  were  merely  intro- 
duced for  the  purpose  of  form,  as  in  a  bond.  That  the 
suing  but  execution  was  of  itself  a  sufficient  demand,  or 
that  at  all  events,  as  the  defendant  had  refused  to  com^  to 
any  anrangement  with  the  piaintiiF  the  day  before  Ae  execu- 
tion issued,  it  was  equivalent  to  a  demand,  as  his  attorney 
waited  on  him  expressly  for  the  purpose  of  coming  to  a 
settlement. 

Mr.  Serjt.  Onslow  in  support  of  the  rule,  relied  on  the 
case  of  Winter  vlMou$eley{fl\  wliere  a  bond  was  conditioned 
for  the  payment  of  a  sum  to  the  executors  of  the  obligor,  and 
of  the  interest  during  his  life,  payable  on  certain  days,  or 
tcithin  (twenty  days  after  demand,  and  the  obligee  became 
bankrupt,  and  interest  was  then  due,  but  ho  demand  had  been 
made  ; — it  was  held  that  there  was  no  forfeiture  of  the  bond, 
and  therefore  that  it  did  not  constitute  a  debt  proveable  under 
the  commission.  So,  here,  the  defeasance  expressed  that  the 
>varrant  of  attorney  was  given  to  secure  the  payment  of  a 
certain  sum  of  money  on  demand,  and  it  was  incumbent  on 
the  phintiff  to  make  such  demand  on  '  the  defendant  pre* 

Viously  to  his  shing  out  the  execution  against  him. 

II    I      .      ■   '  .  •  ... 

The  Court  were  clearly  of  opinion,  that  liy  the  terms  of 
the  defeasance,  default  could  not  be  made  until  after  demand. 
(a)  3  Barn.  &  Aid.  802. 
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That  it  «M  ,tlw  <  iiiltiitioa  of  tlie  parlies  timt  a»  Mtual  de-        19%1* 


ip«mi  sbottli  be  aade,  which  did  iiot  appear  to.  have  been 
dene,  and  they  llmefore  oedend  the  rule  to  be  laade 

Abaolele* 


Niciifiu 

V, 

BaoMftfv 


Beowk  v.  Boy  v.  Mowiay, 

Feb.  l«. 

Jif  B*  Serjt»  F^ughan  on  a  fonnier  day  la  this  Term,  had  Wh«re  the  do* 
pbtujped  a  rule  nid  Uiat  the  Proihoootarj  ipight  review  bii  obuined  « 
taxation  of  tweets  ii|  thia  qiusf^  on  aa  affidavit  which  sUted  ^e  o>nr?^ 

that  the  defendant  had  obtained  a  verdict,  and  that  the  Court  ruted  a  new 
.  ...  ...  .  .    •^'t  ®n  ^« 

gr^l^q  |i .pew  trial  on  the  ground  that  it  was  against  evH  ground  that  it 

.  dence,  and  directed  that  the  co^ts  of  the  former  trial  should  I^^l^^^nd 

abide  the  event  of  the  new  triaL    That  on  the  second  trial,  ^^^^^ j  tfie 

costs  of  the 
the  verdict  was  for  the  pltuntiflT,  and  that  the  Prothonotary,^  former  trial  la 

on  taxatioo,  had  allowed  the  costs  of  both  trials  for  him.  event  of  the 

The  learned  Serjeant  contended,  that  he  was  only  entitled  ^^^i^J^ 

to  the  coata  of  the  Mcond  tiial,  end  relied  on  the  case  of  ^be  plaintiff 

/'t  n.    J      /  V      *   L  •  •     1    •         •  -.  hid  averdict: 

Lha^pman  v.  Partridge  (a),  as  being  precisely  in  pouit.  Held,  that  ha 

was  only  en- 
titled to  the 

Mr.  Seqt*  Toddy  now  shewed  cataie,  and  submitted,,  that  f^^^^^ 
fu  t|^  eoau  of  the  former  trial  were  to  abide  the  event  of 
the  SMOifdj  ip.wbicb  the  plaintiff  had  ohtaioed  a  verdict,  he 
wenlitM.to  Htm  costs  of  both.  If  not,  tlie  introduction 
ef  tboi||B  tfrmt  M  the  rule,  would  huve  no  effect  whutever, 
IS  il  would  leaf  e  tbe  jiartkp  precisely  on  the  sapie  grounds  .«• 
they  stood  beforei  und  tbe  effect  of  biiviog  a  9ev  uial 
Would  be  noiindujgenoe  to  the  pasty  to  whom.itrwasgniptedi 
fwkss  be  was  entitled  to  the  costo  of  tbe  former  rriali  in  tbe 
eyeni  of  hia  Mcoaeding  in  the  second* 

(a)  %  New  Rep.  38S. 


V. 

Boyd. 
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1821.  Mr.  Setjt.  Faughatf,  in  support  of  thetvlh,  died  Chap- 

^^^  9nan  ▼.  Partridge,  and  GoodiiiU,  d.  Bremridge  v,  Ifalier  ia\ 
where  it  was  decided,  that  although  a  defendant  succeeded 
upon  the  first  trial  by  a  foigery,  and  the  plamtiff  obtained 
a  venfict  on  the  second,  he  was  not  entitled  to  the  costs  of 
both. 

The  Court  observed,  that  if  a  verdict  be  given  against 
evidence,  it  can  only  be  disturbed  on  the  payment  of  coets. 
If  the  same  party  succeeds  on  both  tHals,  he  is  entitled  to 
the  costs  of  both,  but  this  case  is  not  distinguishable  from 
that  of  Chapman  v.  Partridge,  except  that  there  the  pban^ 
tiff  obtained  a  verdict  on  the  first  trial,  and  the  defendant  on 
the  second.     The  rule,  therefore,  must  be  made 

Absolute. 

(a)  4  Tannt.  6^1. 


REGULA  GENERALIS. 

Hilary  Term,  1821. 
Whereas,  by  the  common  consent  rule  in  actions  of 
ejectment,  the  defendant  is  required  to  confess  lease,  entryi 
and  ouster,  and  insist  upon  his  title  only :  and  whereas,  in 
many  instances  of  late  years,  the  defendant  in  ejectment  bss 
put  the  plaintiff,  after  the  title  of  the  lessor  of  the  plaintiff 
has  been  established,  to  give  evidence  that  such  defendant 
was  in  possession  (at  the  time  the  ejectment  was  brought)  of 
the  prembes  mentioned  in  the  ejectment,  and  for  want  of 
such  proof,  has  caused  such  plaintiff  to  be  nomuited :  and 
whereas  such  practice  is  contraiy  to  the  true  intent  and  mean* 
ing  of  such  consent  rule,  and  of  the  provisions  therein  con- 
tained for  the  defendant's  insisting  upon  the  title  only :  it 
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is  therefore  ordered,  that  from  henceforth  in  every  action        1821. 
of  ejectment^  the  defendant  shall  specify  in  the  consent  rule,      rbobla 
for  what  premises  he  intends  to  defend,  and  shall  consent  in    OsMBaAus. 
such  rule  to  confess  upon  the  trial,  that  the  defendant  (if  he 
defends  as  tenant,  or  in  case  he  defends  as  landlord,  that 
his  tenant)   was,  at  the  time  of  the  service  of   the  decla- 
ration, in  the  possession  of  such  premises ;  and  that  if  upon 
the  trial,  the  defendant  shall  not  confess  such  possession,  as 
Mell  as  lease,  entry,  and  ouster,  whereby  the  plaintiff  shall 
not  be  able  fiirther  to  prosecute  his  suit  against  the  said  de- 
fendant, then  no  costs  shall  be  allowed  for  not  further  pro- 
secuting the  same,  bnt  the  said  defendant  shall  piiy  costs 
to  the  plaintiff  m  that  case  to  be  taxed, 

R*  Dallas. 
J,  A.  Park. 

J.  BUKROUOH. 
J.  RlCHARPSOlf. 
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Laiarus  and  Anotlieri  AMignees  of  Jacksoni  a  Bank-        1821. 
rupc  V.  Waituman  and  Another^  Sheriffs  of  London.  ^^^^ 

Tknrsday, 
May  10. 

This  was  an  aclion  of  trover,  brought  by  the  aasignees  of  Where  a 

JackaoH,  a  baaknipt,  agaiiiat  the  def(^dauU  as  sheriffs  of  his  Mirant  to 

London,  for  taking  and  selling  the  bankrupt's  goods,  under  mV  creditors 

an  execution  which  had  issued  against  him  at  the  suit  of  calM,  he  wu 

one  ThwaUei.  and  he  was  ae- 

At  the  trial  of   the  cause,  before   Lord  Chief  Justice  ^f^J^^^twa^ 

DtdloM,  at  Guildhallj  at  the  Sittings  after  the  last  Term,  in  j"^*^^".^' 

order  to  establish  an  act  of  bankruptcy,  by  a  beginning  to  Held,  that  it 

keep  house,  the  servant  of  the  bankrupt  was  called^  who  left  to  the  ^ 

Jury,  whether 
this  wa^  a  be- 
isinninff  to  heep  house,  with  an  intent  to  commit  an  act  of  bankruptcy,  and  tliat 
they  were  warranted  in  finding  that  it  did. 

Where  a  trader  commlited  an  act  of  bankruptcy  on  the  9th  Npvember^  and  the 
sheriff  took  his  goods  in  execution  on  the  I5th,  and  sold  thnm  on  the  91st  !>«• 
ceai6er,  and  a  commission  was  issued  on  the  SSd,  and  an  assin^nmeut  made  on  the 
6th  January  following : — Held,  that  the  assignees  iiiigUt  maintain  trover  against 
the  sheriff,  although  he  had  sold  before  the  assignment  was  made,  as  the  bank- 
rupt's property  vested  in  them  l^y  such  assigoment,  from  the  act  of  bankruptcy, 
by  relation. 
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1821.       swore,  that  iii  the  latter  part  of  the  moDtli  <^  October^  1820, 
^^^^        he  told  her  to  say,  if  any  creditor  callied,  that  he  was  not  at 
«.  home ; — that  a  creditor  afterwards  called,  and  she  infonned 

Waitbman.   him  that  her  master  was  out,  but  be  was  in  bed  iU;~tbst 
a  short  time  after,  another  called,  when  she  again  denied 
his  being  at  home,  though  he  was  then  m  the  house.    A 
medical  man  stated,  that  he  had  attended  the  bankrupt  about 
this  time,,  and  that  he  was  incapable,  through   illness,  of 
transacting  business   with  his  creditors.     It  was  then  at- 
tempted  to  set  up  an  act  of  bankruptcy,  by  keeping  house 
on   the  6th  and  Qth  November,  when  no  explanation  was 
given  as  to  the  state  of  his  health ;   and  it  was  proved,  that 
a  washerwoman,  who  washed  for  the  family,  inquired   for 
him,  and  that  he  ordered  himself  to  be  denied  to  her ;  but 
it  did  not  appear  that  she  was  a  creditor  (a).    It  was  also 
proved,  that  the  execution  was  taken  out  and  executed  on 
the  15th  November y  1820;  that  the  bankrupt's   goods  were 
sold  under  it  on  the  21st  December ;  that  a  commissioo  was 
issued  two  days  afterwards;   and  that  an  assigmneiit  was 
made  to  the  plaintiffs   on  the  6th  of  January  last.     His 
Lordship  left  it  to  the  Jury  to  say,  whether  there  was  snffi« 
cient  evidence  to  establish  an  act  of  bankruptcy,  by  a  be* 
ginning  to  keep  house,  and  was  of  opinion  that  the  property 
of  the  bankrupt  vested  in  the  plaintiffs,  as  his  assigned 
from  the  time  of  such  act.    The  Jury  found,  that  the  acto 
done  by  the  bankrupt,  in  ordering  himself  to  be  denied  to 
his  creditors,  amounted  to  an  act  of  bankruptcy,  and  ac- 
cordingly gave  a  verdict  for  the  plaintiffs. 

Mr.  Serjt.  Cross  now  applied  for  a  rule  nisi,  that  it  might 
be  set  aside,  and  a  nonsuit  entered, — or  a  new  trial  granted ; 
and  in  support  of  the  latter,  submitted,  that  no  act  of  bank- 
ruptcy had  in  fact  been  proved,  as  the  bankrupt  was  ill  at 
the  time,  and  incapable  of  transacting  business  with  his  cre- 
ditors.— [Lord  Chief  Justice  Dallas.  He  merely  ordered 
(a)  See  Uoyd  v.  Heathcoie,  ante,  page  139. 


Waithman. 
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himself  to  be  denied  to  hh  creditors^  and  not  to  every  de-        1A21. 
Kription  of  persons  who  might  call  on  him.] — At  all  events,       r^^'^    ■ 
thii  actmi  cannot  be  maintained,  as  the  assignment  was  not    _     «. 
mtdetothe  plaintiffs  until  0/)er'tbe  sale  by  the  defendants' 
under' the  execution,  and  the  latter  cannot  be  made  wrong- 
doers by  relation  to  the  act  of  bankruptcy.     Although,  in 
Cooper  V.  Cl^Uy  (a),  it  was  held,  that  the  property  of  a 
bankrupt  is  vested  in  his  assignees  by  the  assignment,  from 
the  act  of  bankruptcyi  by  relation,  still,  there,  the  sale  was 
made  long  subsequently  to  the  assignment ;  and  Lord  Mans- 
fields  m  delivering  the  judgment  of  the  Court,  observed  (ft), 
that ''  the  injury  complained  of  in  that  action,  for  which  da- 
mages were  to  be  recovered,  was  not  the  seizure,  but  the 
wrongful  conversion ;  that  the  assignment  vras  made  on  the 
8th  of  December,   and    the    sale    did    not  take  place  till 
the  28th,    being  twenty  days  after    the    assignment."    In 
Baylif  V.  Banning  (c),  where  trover  was  brought  against  an 
officer  for  taking  the  goods  of  a  third  person  under  an  execu- 
tion, against  whom  a  commission  of  bankrupt  was  afterwards 
sued  out,  and  the  goods  were  assigned  to  the  plaintiff,  it 
was  held  diat  the  action  was  not  maintainable,  as  the  officer 
was  obliged  to  execute  the  writ,  and  could  not  know  the 
act  of  bankruptcy,  or  chat  a  commtssion  would  be  sued  out, 
and  the  dieriff  was  held  not  to  be  liable,  although  he  had 
notice  of  the  assignment ;   and,  in  Philips  v.  Thompson  (d), 
the  Court  said,  that  **  the  case  of  Bayly  v.  Banning  was 
resolved  only  in  excuse  of  the  bailiff  that  he  should   be 
excused   for  executing  the  writ,  and    not   that    the  goods 
were  bound   by  the  delivery  of  the  writ,**  and   therefore,, 
that  the  officer  should  not  be  made  a  trespasser  by  relation. 
So,  here,  though  tlie  goods  were  not  bound  by  the  issuing  of 
the  execution,  still,  as  the  sale  was  completed  before  the 
assignment  to  the  plaintiffs,  they  cannot  recover  in  this  ac- 
tion.    In  Cary  v.  Crisp  (e),  it  was  held,  that  until  an  assign- 

(a)  1  Dtin .  go.  (ft)  Id.  33. [c)  1  Lev.  173. (d)  3  Lev. 

192.    S.  C.  Id.  69.  ;g)  1  Salk.  108. 
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1031.        ment,  the  propertjr  of  the  goods  is  not  tniitsfarreil  tm  ^  Iho 
LAZAiif7t      l>3>''^rop<  i  an<i  ^hat  case  was  recognised  bj  Lord  Har^vkkt, 
«>•  b  Brassey  w.  Daw9onia),  idhere  his  Lordship   aaad,  that 

*^  the  properQr  of  a  bankrupt  remaiias  in  him,  and  is  not  in 
abeyance  uiuil  assignment/'  SmUk  v.  MUle$(b\  is  con- 
firmatory of  Cooper  y/.  ChUty^  and  there  the  assignmetit  was 
made  subsequently  to  the  sale.  Although  a  dbtinction  has 
been  drawn  between  the  actions  of  trespass  and  trover,  the 
latter  cannot  be  maintained  if  the  assignment  be  made  after 
the  sale  under  the  execution.  Relation  is  but  a  fiction  of 
law,  and  will  not  make  a  sheriff  a  wrong^doer  by  seizing 
and  selling  the  goods  of  a  bankrupt,  previously  to  the 
assignmentof  his  property  to  the  assignees. 

Lord  Chief  Justice  Dallas^-— These  objectxNis  weie 
raised  at  the  trial.  1  then  thought  they  were  not  etitilted  to 
any  weight,  but  said  they  might  be  mentioned  to  the  Court; 
and  liaving  now  heard  the  additional  reasotfs  urged  iii  thw 
support,  1  continue  of  the  same  opinion*  This  is  not  aft 
action  of  trespass,  but  of  trover,  and  the  true  ground  of 
disthictton  between  those  two  actions  was  most  fully  and 
clearly  laid  down  by  Lord  MansfiM,  in  the  case  of  Cocker 
V.  C/iiiiy,  where  all  the  previous  authorities  on  lUs  qtiostiea 
are  collected,  and  it  was  there  held,  that  the  property  of  a 
bankrupt's  goods  is  vested  in  his  assignees  by  the  as^gnment, 
from  the  act  of  bankruptcy,  by  rclatiott.  His  Lortisbip 
there  said(c),  that  "  die  action  of  trover  was  mamtainiAile^ 
because  the  conversion,  and  not  the  taking,  was  the  gist  of 
the  action  ;*— that  it  was  manifest  that  the  conversion  was 
wrongful,  as  the  property  was  in  the  assignees  from  the  time 
the  act  of  bankruptcy  was  committed,  by  relation ; — that  Uie 
defendants,  as  sheriffs,  had  no  authority  to  sell  the  goods  of 
the  assignees,  but  of  the  bankrupt  only,  and  that  they  ought 
to  have  delivered   the  goods  in  question  to  the  plaintiffs, 

(«)  t  Sir.  SSI.  (6)  I  Tcna  Rep.  475.  {c)  See  1  Buff, 

31.  o3. 


awl  it  MMMrerable  for  soj  iiiUUike;-*«od  Ibill  infinite  incott* 
fCDieDoe  would  arae  if  il  wero  not  so."  Tliat  disliostioa 
waa  lecogniaed  wd  adopted  by  the  Court  of.  Kitiffi  Bttukf 
in.  the  tufaaequent  case  of  Smith  t«  Jtft/fei(a>  On  this 
groMod^  therefore,  I  see  no  reason  to  disturb  the  verdict. 
Am  to  the  act  of  bankruptcy^  I  left  it  as  a  question  for  the- 
Jury,  and  I  think  it  would  be  too  much  to  say  that  they 
have  come  to  a  wrong  conclusion.  The  bankrupt  only  or-* 
dered  himself  to  be  denied  to  any  creditors  that  might  call^ 
and  not  to  every  description  of  persons.  He  should  have*, 
directed  his  servant  to  have  said  that  be  was  ill  in  bed^  if 
the  fact  was  so ;  but  he  ordered  her  to  s^y,  that  he  was  not 
at  home,  although  it  was  proved  that  he  was ;  and  the  only 
excuse  offered  vras,  that  he  was  too  ill  to  transact  iMisioess 
vith  Us  creditors.  With  respect  to  the  denial  to  the  washei^ 
voiMD,  it  WIS  purely  a  question  of  Aict  for  the  Jury.  L 
ibeeefofe  am  clearly  of  opinion,  that  there  is  no  founda* 
tion  ior  the  grautiog  this  ride,  on  either  of  the  objections 
which  have  been  now  raised. 

Mr.  Justice  PAliK^«-This  motion  has  been  made  on  two 
distinct  giouttds.  Witli  respect  td  the  ect  of  benkruptey^ 
V  entertain  «o  doubt  whaitever.  It  was  most  properly  left 
to  the  Jury  by  my  Lord  Chief  Justice*  Was  there  a  begio^ 
mg  by  the  bimkrupt  to  .keep  bouse  f  He  might  have  been 
ill,  b^t  hjB  ordered  his  servant,  if  any  creditor  called,  to  say 
that  be  was  not  at  home.  It  does  not  appear  that  he  was 
so  ill  as  tp  be  unable  to  see  any  one,  as  his  order  was  ooui* 
fined  to  a  denial  to  his  creditors  alone.  That  is,  I  think, 
sufficient  evidence  of  an  intention  to  delay,  and  that  the 
Jury  were  wdl  warranted  u  drawing  the  conclusion  they 
have  done.  As  to  the  other  objection,  it  appears  to  me  to 
be  equally  untenable,  unless  the  Court  were  to  overturn  the 
decision  in  Cooper  v.  Chitty^  and  all  other  cases  %vhicb  have 
(a)  ike  I  Term  Rep.  481. 


0]^.  '    CA«I8  in:  bastui  tbbm, 

laetYi  i      Men  governed  by  i^  to  thepreieiit  lime.    Tbe  '*amvwsHm^ 

^^**^'  .    aod  not  the  seizafe,  is  the  gist  of  the  action ;  for  the  latlir 

V.  wfeft  merely  «  preliminary  step  to  the  sale*    Tbeilef(Hidant»' 

Waivbxam.  jjjjgjjj  ^^^  ^^^^  ^  the  Court,  or  reqatrad  an  indemnity, 

instead  of  which,   they  have  proceeded   to  a  sale  nnder 

the  exeoutioui  which  was  nol  issued  until  long  after  tlie  act 

of  bankruptcy  had  been  committed. 

Mr.  Justice  Burrouoh.— This  point  was  settled  leng 
before  I  knew  fVesiminster  Halt.  The  sberiflf  acts  at  his 
perili  and  great  inconvenience  would  arise  if  it  were  not  ao. 
Here,  the  defendants  had  a  remedy,  if  they  had  thooglit 
proper  to  have  applied  for  it;  and  by  the  policy  of  the 
bankrupt  laws,  the  property  of  a  bankrupt  vests  in  his 
assignees,  by  the  assignment,  from  the  time  the  act  <rf 
bankruptcy  was  committed.  As  to  the  act  of  bankntptcy, 
it  was  a  mere  question  for  the  Jury,  and,  according  to  tbe 
'  evidence  adduced  at  the  trial,  1  tliink  there  is  no  ground 

to  say  that  they  have  come  to  a  wrong  coudusiou. 

Mr.  Justice  Richardson. — I  am  also  of  opinion,  that 
tbe  question  as  to  the  act  of  bankruptcy  Was  properly  left  to 
the  Jury,  and  that  they  have  rightly  disposed  of  h.  If  die 
bankrupt  had  been  confined  to  his  bed  by  illness,  it  would 
not  have  amounted  to  such  an  act,  but  he  limited  his  order 
of  denial  to  his  creditors  alone.  The  Jury  might  therefore 
conclude,  that  his  illness  was  founded  in  pretence.  It  has, 
however,  been  further  insisted,  that  thb  action  is  not  main- 
tamable,  because  the  defendants  had  sold  the  goods  which 
they  had  seized  under  tbe  execution,  before  the  assignment 
was  made  to  the  plaintiffs.  But  the  law  as  to  a  question  of 
this  nature,  has  been  long  since  settled,  and  has  frxiquently 
occurred  of  late  years  at  Nisi  Prius,  and  if  a  sheriff  takes* 
tbe  bankrupt's  guod^  in  execution^  after  an  act  of  bank- 
ruptcy, and  before  the  commission,  but  sells  them  after  it  is 
issued^  the  assignees  may  bring  an  action  of  trover  against 
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la  the  CMC  at  I^onr.  LamKa),   the  Amg  mAA       jaOf. 
an  eMcufion,  before  he  had  an j  imaBation  that  aa 


aet  of  baakraptcy  had  baen  eoonnitted^  and  ib  was  imuted,  »• 

that  that  chroimatance  diatingaiahed  it  from  Cooptr  t.  Cfaity; 
but  the  Court  of  Exchequer  heM^  that  the  property  waa 
changed^  and  irested  in  the  assignees^  bj  rdatbn^  froai  the 
time  that  act  was  committed.  So  here,  though  the  de- 
.feodantt  might  not  have  known  that  a  comiaitsion  was 
about  to  iaaue  at  the  time  of  the  seizure,  it  form^  no  ex- 
ease  for  them  for  having  afterwards  proceeded  to  a  sale. 

Rule  refused*  • 

(«)  ThU  epM  ift  rciforted  as  to  the  ronstniction  of  a  snarantie,  Fell 

on  Guaranties,  2d  edit.  Appendix^  p.  960. 


Morris  r.  Daubignt.  ^day. 

May  11. 

This  was  an  action  of  trespass^  for  breaking  and  entering  ^"  trcspaM,  m 
a  dose  in  the  possession  of  the  pkiatiflf,  and  converting  his  commits  the 
swj.  .  Plea,  Not  Guilty.  Jl^'wed,  ha* 

At  the  trial  of  the  cause  before  Mr.  Justice  BurrougA,  at  BewC^ST'*' 
the  last  Assisqs  at  Salisbury,  it  appeared  tiiat  the  defendant  plaintifl^ 
was  the  owner  of  some  pleasure  grounds  which  adjoined  trespasser, 
the  close  in  question,  and  that  he  had  caused  a  trench  to  ^i^j^e^^ 
be  enlarged,  in  order  to  drain  them.    To  prove  the  trespass,  ^^  plaiotilf. 
the  .labourer  who  dug  the  trench  was  called,   when  it  was 
objected  for  the  defendant,  that  his  testimony  could  not  be 
received,  as  he   had  not  been  previously  released  by  the 
plaintiff,  on  the  groimd  that  he  was  interested  in  the  event 
of  the  suit,  as  in  case  the  plaintiff  should  fail,  the  verdict 
might  be  used  in  evidence  in  an  action  to  be  brought  by 


«• 
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IttI'  him  agnnst  die  iritnesf^  who  actually  committed  the  tres- 
^^^^^  pMi*  The  learned  Judge  over-raled  she  otsection ;  the  wit- 
neet  was  then  examined,  and  proved  the  trespam,  and  the 
Jury  accordingly  found  a  Terdict  for  the  plainltf ;  but  leave 
was  given  the  defendant  to  move  to  set  it  aside,  if  the  Court 
ahould  be  of  opmion  that  such  oljectioi  was  weli  founded. 

Mr.  Seijt.  Pell  now  moved  accordingly,  and  submitted, 
^t  as  the  trespass  was  committed  by  the  witness,  be  codld 
only  relieve  himself  from  an  action  at  the  suit  of  the  pJaiik 
tiff,  by  she^dng  that  be  acted  as  the  servant  of  the  defendant, 
and  not  on  his  own  account, — and  that  if  the  plaintiff  ob- 
tained satisfaction  from  the  defendant,  it  would  exclude  him 
from  his  right  to  recover  agsunst  such  witness,  as  he  mi^ht 
avail  himself  of  the  verdict,  and  never  be  subject  to  wi  action 
for  the  trespass. 

But  the  Court  held,  that  there  was  no  ground  whatever 
for  the  application.  That  it  had  been  long  established,  that 
in  an  action  of  trespilss,  a  joint  trespasser  who  is  not  sued, 
is  a  competent  witness  for  the  plaintiff,  against  his  co- 
trespasser,  although  left  out  of  die  declaration  for  that  pur- 
pose (a).  The  plaintiff  has  elected  to  bring  his  action 
against  the  real  principal,  instead  of  a  mere  pauper,  and 
he  cannot  afterwards  sue  the  latter,  as  the  verdict  in  this 
action  could  neither  be  used  nor  given  in  evidence  for  or 
against  him. 

Rule  refused. 


(«]  Sec  Chapman  ▼.  Graret,  2  Campb.  533,  «•     Phillips  on  Evidence, 
5th  edit.  ?ol.  i.  page  41. 


1841. 


Sheb  U.Abbott.  8if«r4ir|r» 

May  It. 

Mr*  Sent.  Pell  applied  for  a  rule,  calling  on  the  defendant  This  Conrt 
.      .  .      ,  ,     ^        !.  i.  .    ..    .       ..     will  not  dU- 

to  sbew  cause  why  the  rule  for  allowance  of  bail  m  this  charire  tbe 

case  should  not  be  discharged,  on  au  affidavit,  stating  that  ^^  ^  ^^n]^* 

one  of  the  bail  came  up  in  the  course  of  the  last  Term,  «« •<«oiint  of 
'^  .  P««i»'y  la  one 

ViZ.  on  the  5th  February,  to  justify  for  his  brother,  and  on  of  them,  who 

batng  asked  whether  he  was  a  housekeeper,  be  swore  that  he  hit  Jutifica- 

was,  and  had  been  m  the  occupation  of  the  house  in  which  JJjJJ'J^J^. 

he  tbeo  resided,  from  the  Ckriitmas  preceding,  and  tliat  he  ^^P^t  and  a 

held  it  under  an  agreement  from  his  brother,  who  was  the  foi«,  tfciit  be 

landlord:  that  he  was   then  permitted  to  justify;   but  that  ThepSaintiff't 

fi?c  days  before*  a  commission  of  bankrupt  having  been  ??f?^"***3^  *• 

taken  out  against  his  brother,  he  swore  that  he  resided  with 

the  latter  in  tbe  same  house,  and  that  he,  and  not  the  bail, 

was  the  occupier  thereof.      The  learned  Serjeant  referred 

to  the  case  of  GouU  v.  Berry  {a),  where  the  justification  of 

bail  was  set  aside,  one  of  the  bail  having  falsely  sworn  as 

to  tbe  solvency  of  his  circumstances,  and  the  other,  at  tbe 

time  he  came  up   to  justify,  having  improperly  personated 

the  inhabitant  of  the  bouse,  to  which  reference  was  given 

in  tbe  notice  of  justification. 

But  the  Court  held,  that  the  plaintiff's  only  remedy  was  ' 
by  indicting  tbe  bail  for  perjury.  That  the  case  of  Gould 
V.  Berry  was  distinguishable  from  the  present,  as  it  appeared 
that  one  of  the  bail  there  had  been  since  rejected  in  ano- 
ther cause,  in  which  he  had  come  up  to  justify,  and  it  was 
on  4hat  representation  alone,  that  the  rule  for  setting  aside 
the  justification  was  gnmted.  There,  too,  one  of  the  bail 
had  merely  sworn  as  to  the  solvency  of  his  circumstances, 
and  tbe  other  had  improperly  personated  another  person. 

(«)  1  Chit  Rep.  143. 


•8SKS  CASB8  IN   SA&TBR  TEEM,    , 

1821.        Here,  however,  the  bail  swore  that  he  was  a  housekeeper  at 
the  time  he  came  up  to  jusUfy,  and  it  oow  turns  out,  that 


Sheb 


Absott. 


V.  a  few  dajs  befbre,    he   had  sworn    the  contrary.     That^ 

therefore,  will  clearly  subject   him  to   an  indictment  for 

perjury. 

Rule  refused  (a). 

(a)  In  A'Betkek  v. («),  this  Coart  held,  that  if  bail  have  swarn 

to  a  false  account  of  41ieir  property,  the  plaiittiff  has  no  other  maedf 
than  by  indictment  for  perjnry.  Bitt  in  Bfwn  v.  GiUiUu  (ft),  the  nde 
for  allowance  of  bail  was  discharged  witli  costs,  to  be  paid  by  the  de- 
fendants, on  an  affidavit,  that  one  of  the  bail  had  perjured  himself  oa 
his  justification,  in  swearing  tliat  an  action  in  which  he  had  been  bail, 
bad  been  compromised  (c). 

(if)  5  'Hinnt  776. —  (2r)  i  Chit.  Rep.  372. (c)  Sit  also  S.  C.  Id.  49& 


Monday, 
May  14. 


Smith  r.  Wiltshibe  and  four  olhers. 


Where  con-  :  This  was  an  action  of  trespass.  The  first  count  of  the  de- 
d^ectednnder  <^Iaration  stated,  that  the  defendants  broke  and  entered  the 
a  warrant  to  plaiutiffs  dwelling-house  and  took  his  goods,  in  consequence 
take  black  of  Hhicb,  persons  who  had  been  in  the  habit  of  dealing  witli 
posed  to  have  him,  after^%ards  declined  to  do  so.  The  second  count  was 
and"tbe**^taok  ®'™'^''  ^^  *®  ^^^^>  omitting  the  special  damage.  The  third 
cloths  of  a  was  for '  breaking  and  entering  the  house  and  removing  the 
scriptlon  and  goods,  and  the  fourth  was  for  seizing  and  taking  the  goods 
^^'^Tem     generally. 

before  a  ma.         ^t  the  trial  of  the  cause  before  Mr.  Justice  Burroughs 

gistrate,  re-  i  .  m  • 

fusing,  at  the.  at  the  last  assizes  at  Tauntoiif  it  appeared  that'  the  defen- 

tbein,  t?in^    dants,  two  of  whom  were  constables,  the  third  a  tithing- 

owner^be-      ''^"^  ^'^^  ^^  ^^^  Others  acting  in  their  aid,   went  to  the 

tber  they       j  house  of  the  plaintiff,  a  clothier,  when  he  was  not  at  hone : 

acted  nnder  a 

warrant  or      , 

not :  Held,  that  they  were  within  the  protection  of  the  statute  t4  Geo.  9.  c.  44. 

«.  8,  and  therefore  that  an  action  against^  them  ought  to  have  been  commenced 

within  six  calendar  months  from  the  time  of  snch  taking,  and  it  secau  that 

tliat  section  applies  to  all  cases  of  constables  acting  a»  sncb. 
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that  Aey  were  ^sked  Mrhether  they  had  a  warrant,  to  which        Wtt, 

tb^y  gaire  no  aitswer^  nor  did  they  prodnce  one-^that  on       fbnrn 

Aeir  taking  two  fiects  of  white  cloth,  they  were  told,  that   ^j^n^j^mg. 

the  perdoi^s'  wh6  picked  the  wool  and  spun  them,  would 

prove  them  i6  be  the  property  of  the  plaintiff,  on  which 

on^  of  the  defendants  said,  that  he  would  take  them  whether 

Hgbt  or  wrong — Aat  they  afterwards  went  into  the  upper 

part  of  the  house,  broke  open  a  closet  and  took  blue  and 

other  cloths,  which,  together  with  the  two  other  pieces  of 

white    cloth,   they  carried  before  a  Magistrate — that  the 

latter  were  afterwards  returned,  but  the  blue  was  not.— ^ 

At  the  trial,  the  defendants  produced  a  warrant  of  a  Ma-» 

gistrate,  directing  them  to  search  the  plaintiff  *8  house,  fo^ 

the  purpose  of  ascertaining  whether  some  black  kerseymere 

cloth,  which  had  been  stolen,  was  concealed  there.      No 

cloth,  however,  of  that  sort  was  found,  but  the  defendants 

took   away  those   of  another  description,  as  above  stated. 

It  further  appeared,  that  the  seizure  was  made  on  the  27th 

October,  1819,  and  the  action  was  not    commenced  until 

the  beginning  of  the  month  of  May  following,  when  it  was 

insisted  for  the  defendants,  that  it  could  not  be  maintained, 

as  they    were    protected    by  the   statute  24  Geo,  2.  c.  44^ 

<.  8  (a),  and  the   learned  Judge,  being  of  that  opinion,  (as 

diey  acted    as   constables  under  the   warrant,)   directed    9 

verdict  to  be  found  for  them,  which  wai  accordingly  done* 

(a)  By  that  section  it  is  enacted,  ''  that  no  action  shall  be  brought 
againat  any  Jtt8fioe<of  the  Ptace  for  any' thing  doM  in  the  execution  of 
Ilia  office;  or  agaiiist  an^r  coaitabie,  headborongh,  or  other  officer  or 
person  acting  as  of ot esaid,  .utHeM  CQinmenced  within  six  calendar  montlis 
after  th^  an6t  committed  f '--abd  by  the  sixth  section  6f  that  sta^te  it  is 
piovidedi  '<tbait|o  actlot  iliaU  b^  broaglrt  f^ainat  any  Justice,  cgastable, 
headboro^gb,  or  other  officer,  or  against  any  peraon  or  persons  acting 
by  his  order  atod  in  his  aid,  for  any  thing  done  in  obedience  to  any 
wanantiiMterlhe:  band  or  icaft  a^^aa;^  Jnallea  aftbe  Peace,  «iiiiid&« 
aiand  bath  been  made  of  ^  perusal  or  .copy  of  the  warranty  &c,  and  it 
tlhen  directs,  that  if  any  action  shall  afterwards  be  broaglit  against  such 
constable,  without  making  the  Justice  a  defendant,  the  constable,  upon 
^oductng  th^  Warrant  at  t^e'  trial,  shall  be  entitled  to  a  verdict,  Qot<\ 
withstanding  the  defect  of  Jiirisdictldn  in  such  Justice/ 

▼OL.  ▼.  y 
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1821.  Mr.  Seijt  Pell,  on  a-foimer  day  m  tfai»  Term,  applied  fcr 

^^  a  rale  nisi,  that  this  verdict  miaht  be  set  aside  and  a  new  trial 

V.  granted,  on  the  ground  of  a  misdirection ;  as  the  defeodaats 

WiMvnaa.  ^^^^  ^^j^  ^^11,^,^3^^  |,y  ji,^  warrant  to  take  bkck  kerseymere 

cloth,  and  as  they  fouo3  none,  but  took  others  of  a  different 
description,  they  were  not  acting  in  obedience  to  that  warrant 
as  constables,  as  they  had  exceeded  the  audiority  thereby  dele- 
gated to  them  by  the  Magistrate,  and  must  therefore  be  con* 
sidered  as  wholly  unauthorised  to  make  the  seizure  in  ques- 
tion. The  case  of  Price  ▼.  Messenger  (a)  is'  precisely  in 
point,  where  the  warrant  directed  the  defendants,  as  constabIeS| 
to  search  for  stolen  sugar,  supposed  to  be  concealed  in  the 
plaintiff's  house,  which  they  took,  together  with  tea  and  nails ; 
and  Lord  Chief  Justice  Ellenborough  there  observed  (i),  that 
<'  if  they  executed  it  in  the  only  way  in  which  it  was  capable 
of  being  executed,  namely,  by  making  it  attach  on  all  goods 
which  fell  wilhin  the  description  contained  in  it,  they  acted 
in  obedience  to  it :  and  having  done  so,  were  entitled  to 
avail  themselves  of  the  protection  of  the  statute  ;**  and  Mr. 
Justice  Heath  said,  that  **  when  the  defendants  seized  the 
teas,  they  were  not  acting  in  obedience  to  the  warrant."  So, 
here,  the  defendants  exceeded  their  authority,  by  aeizii^  the 
cloths  in  question,  as  the  warrant  was  confined  to  black 
cloth  of  a  particular  description.  In  Money  v.  Leach  (c). 
Lord  Mansfield  held,  that  a  defendant,  as  an  officer, 'under 
the  statute  24  Geo.  8.  c.  44,  must  shew  that  he  had  acted 
in  obedience  to  the  warrant.  In  Milton  v.  Green  (d^  Lord 
Ellenborough  said,  that  ''  the  defendants  had  not  acted  in 
obedience  to  the  warrant,  without  which,  they  were  not  within 
the  protection  of  the  statute.''  In  the  subsequent  case  of 
Bell  V.  Oakley,  his  Lordship  observed  {e),  that «  the  de- 
fendants, so  far  from  shewing  that  they  acted  in  obedience 
to  the  warrant,  commenced  by  an  unauthorised  course  of  pro- 
ceedmg,  and  that  it  was  a  trespass  in  them  ab  tmVto;"  and 

(a)  f  Bos.  Se  PoL  158 (h)  Id.  16S.       ■    (g)  3  Burr,  1768.  ■ 

(a;  5  Esst,  S38.   n       (e)  S  Maul.  St  Selw.  S61. 
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Mn  Justice  JBaylqf  there  remained,  that  <<  in  Pnce  ▼•  Jlfet^  mi*. 
«if|fer»  the  defendant^  so  far  as  he  acted  ia  obedient  to  the  ^^i^ 
wafTtiit,  was  under  Uie  protection  of  the  statute,  but  he  was,  v. 

hoklea  liable  for  the  seizure,  which  was  not  made  in  obedience 
to  the  warrant."  That  is  precisely  applicable  to  the  present 
case.  [Lord  Chief  Justice  Dallas.— In  BM  v.  Oakley,  the 
defendants  acted  under  a  warrant  of  distress  to  levy  a  poor^s 
rate,  and  the  Court  held,  that  they  might  be  sued  in  trespass 
without  a  demand  of  the  warrant,  as  required  by  fi4  Geo. -2.. 
c,  44,  as  they  were  not  authorised  under  it  in  breaking  and 
entering  the  house.  So,  in  Theobald  v.  Crichmore  (a),  where 
a  constable  broke  open  the  door  of  the  plaintiff's  hoitse^ 
under  a  Magistrate's  warrant  of  distress,  to  levy  a  church- 
rate  under  the  53  Geo.  S.  c.  127>  Lord  Ellenborough  said  (p), 
that  ''  it  was  perfectly  clear,  that  the  defendant  had  no  right 
to  break  the  outer  door  for  the  purpose  of  executing  his 
warrant  of  distress.  That  the  question  then  was,  whether 
he  could  be  said  to  have  acted  in  pursuance  of  the  statute, 
within  the  meaning  of  that  term,  as  there  used;  that  if  it 
meant  only  acts  lawfully  done  under  the  authority  of  the  sta- 
tute, he  would  not  be  protected.  But  the  olject  was  clearly 
to  protect  persons  acting  illegally,  but  in  supposed  purso- 
ance,  and  with  a  boni  Jide  intention  oi  dischaiging  their 
duty  under  the  act  of  parliament."]  The  only  difficulty  is, 
whether  those  former  decisions  have  been  broken  in  upon  by 
the  late  case  of  Parton  v.  fVilliams  (c),  where  it  was  held, 
that  a  constable  acting  under  a  warrant,  commanding  him  to 
take' the  foods  of  ^.j  took  the  goods  of  JB.  by  mistake,  con- 
ceiving them  to  belong  to  A.  he  was  entitled  to  the  protection 
of  the«tatuted4  Geo.  8.  c.  44.  i.  8,  and  that  an  action  must  , 
be  brought  i^ainst  him  within  six  calendar  months*  Therei 
Mr.  Justice  Ba^ey  was  of  opinion  (<{),  that  '*  when  a 
constable  is  acting  bonA  fde,  and  with  an  honest  opmion 

W  X  Barn.  &  Aid.  JST.— — (*)  I<t  SS9.— — (c)  3  Bam.  A  Aid.  S30, 
d)  Id.  555. 
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Mil.       dnC  he"  is  dischargiiig  his  iu^,  boA  tliat  tis  is  actmg  at  the 
^^^^       wy  tim^  in  obedieBce  to  the  warrant  of  a  MagUtratei  ke  was 
9,  aatkled  to  the  protection  of  that  sectKHi."    Here,  however, 

though  the  defendants  were  expressly  told  that  some  of  the 
eloths  belonged  to  the  plaintiff,  and  that  it  could  be  satisfac- 
torily proved  to  thein,  one  of  them  said  they  should  be  taken, 
whether  right  or  wrong.  He  therefore  confessed  that  he  was 
guilty  of  an  error  in  seizing  them.  The  principle  on  which 
the  case  of  Pertonv.  JVilltams  was  decided  was,  that  the 
eighth  section  of  the  statute  was  wholly  independent  of  the 
sixth,  and  that  in  order  to  bring  an  officer  within  the  latter 
dause,  it  was  necessary  that  he  should  act  most  strictly 
itt'  obedience  to  his  warrant.  But  there  it  does  not  appear 
that  the  defendants  were  commanded  by  the  warrant  to  take 
any  specilfic  goods,  as  here,  but  merely  that  they  were  to  take 
ihe  goods  of  a  particular  person^  which  is  a  most  material 
distinction ;  and  in  Postlethwaiie  v.  Gibson  (ja).  Lord  Kenyon 
expressly  decided^  Aat  ''Ae  eighth  section  of  the  statute 
€4  Geo.  £•  applied  to  eases  only  where  there  has  been  a 
warrant  granted  by  a  Justice  of  Peace,  and  the  constable  is 
acting  under  it.**  -The  worda  <'  acting  as  aforesaid'*  in  that 
seotion,  must  therefore  have  reference  to  those  in  the  sixth,  viz. 
''  actii^  in  obedience  to  the  warrant  of  a  Justice  ;'*  and  if  a 
party  merely  act  in  the  character  ef  constable,  without  paying 
the  strictest  obedience  to  the  terms  of  such  warrant,  he  does 
sot  fell  within  the  protection  of  that  statute. 

4 

Cur.  ado.  vnii. 

Lord  Chief  Justice  IXallas  joiow- delivered  the  judgment 
of  the  Courty  as  fellows : — ^This  was  an  action  of  trespass. 
The  first  eoont  of  the  declaration  was  for  breaking  and  i^n- 
lering.tfae  {duntiff 'a  house  and  sei^ttng  and  taking  his  goods, 
and  the  last  was  confined  to  the  seizing  the  goods  generally. 

(«)  s  Esp.  ttr. 
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S^me  of  the  defondants  iK:ted  as  cMitebles;  aad  4then  in       ib21. 
liidr  aid,  aad  at  the  trkl,  they  {Nroduced  a  waff aot  of  a  Ju»-      y^ 
Oce  of  Peace,  r^uiring  them  to  search  the  plaintiff's  house         v. 
for  some   black  kerseyoiere   cloth  which  had  beeq  latdy  ^""•"«* 
ftofeii,  and  suspected  to  be  concealed  there,  and  authorising 
then  to    seize  the  same.      They  accordingly  searched  and 
seised  cloths  of  other  colours,  which  did  not  stricdy  lall  witUn 
die  description  of  that  in  the  wbrrant.    The  action  was  not 
brought  within  six  calendar  months  from  the  time  of  the 
seisure,  and  the  question  is,  whether  the  defendants  are  en- 
titled to  the  protection  of  the  statute  £4  Geo*  £.  c.44*  s«  8  ? 
And  we  are  of  opbion  diat  they  are.    The  case  of  Partan  r. 
tViUiami  is  m  point,  where  the  defendants,  acting  as  constables 
under  a  warrant  commanding  them  to  take  die  goods  of  ^.,  took 
die  goods  of  B.  by  mistake,  and  the  Court  of  King*s  Bench 
held  that  they  were  eatided  to  the  protection  of  the  e^hth 
lection  of  the  statute,  and  that  the  action  was  ill  brbught^ 
after  the  lapse  of  six  calendar  months.    All  the  Judges  there 
decided,  that  that  section  was  intended  to  afford  to  constables 
some  benefit  not  given  by  the  sixdi,  observing,  that  the 
latter  protected  them  absolutely,  and  at  all  times,  tqpiinst 
any  action  for  acts  falling  within  it,  viz.  ''  acts  done  in  obe- 
dience to  a  wMTant,"  and  that  it  was  nugatory  to  limit  actions 
to  six  mondis  by  Uie  eighth  section,  which,  by  the  sixth, 
could  not  be  brought  at  all.     In  that  case,  however,   it 
does  not  appear  that  the  decision  of  this  Court  in  Price  t. 
Messenger  was  adverted  to,  where  the  defendants,  having  a 
warrant  to  search  for  and  seize  stolen  sugar,  seized  certain 
sugar  which  was  not  stolen,  and  also  some  nails  and  tea ;  and 
Mr.  Justice  Heath  is  reported  to  have  said,  that  ''when 
the  defendants  seized  die  teas,  they  were  not  acting  in  obe* 
dience  to  the  warrant.''    Still,  the  question  did  not  arise  there, 
as  the  defendants  had  suffered  judgment  by  default  as  to  the 
tea  and  nails,  and  the  argument  and  decision  of  the  Court 
were  confined  to  the  sixth  section  of  the  statute,  namely, 
that  the  defendants  acted  in  obedience  to  the  warrant,  and 
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182L  "Hfere  witlAi  the  protection  of  that  tecttooi  alth^o^  4ie 
j^l^^  -sugar  seized  bythem,  turned  out  not  to  have  been  stolen, 
J!L«.«.  ^"^  '^^  question  whatever  arose  on  the  eighth  section  of  the 
statute.  The  only  remaining  case  that  militates  against 
PaHam  v.  WUUants,  is  that  of  Posilethwaite  v.  Gib$on;  that, 
however,  was  a  mere  Nisi  Prim  decision,  and  the  plaintiff 
was  ultiouitely  nonsuited,  so  that  there  was  no  opportonity 
of  bringii^  the  question  before  the  Court.  That  case, 
*  therefore,  was  properly  disregarded  in  Parian  v.  tVillimm. 
There,  the  Court  did  not  expressly  decide  that  the  dghtb  sec- 
tion applied  to  all  cases  of  constables  acting  as  such ;  but  it 
may,  however,  be  inferred  from  their  reasoning,  that  ihcy 
-thought  so,  and  we  are  of  opinion,  diat  such  is  the  true  con- 
stniction.  The  words  ''  as  aforesaid"  there,  refer  mtber  to 
those  immediately  preceding,  namely,  **  for  any  thing  done  in 
the  execution  of  his  office'',  to  which  extent  parties  are  pro- 
tected by  that  section,  and  it  would  be  strange  if  constables 
were  not  equally  protected  ;-^or  else,  they  are  explanatory  only 
of  the  word  "  person" — and  the  words  '*  or  persoo acting,  as 
aforesaid"  in  that  section,  means  any  person,  not  an  officer, 
acting  in  aid  of  such  officer.  The  cases  of  Go£m  v. 
Ferris  (a),  and  Saunders  v.  Saunders  (fi)  diew,  that  where  a 
statute  fixes  and  limits  a  time  within  which  an  action  must 
be  brought  against  an  officer  for  any  thing  done  by  him  in 
the  execution  of  his  duty,  the  time  must  be  computed 
from  the  original  seizure  of  the  goods^  and  there  is  no  dis- 
tinction, whether  such  action  be  brought  in  trespass,  or  in 
trover.  Here,  however,  the  defendants  were  protected  by 
the  eighdi  section  of  the  statute,  although  they  might  not 
be  by  the  sixth,  for  the  former  was  intended  to  apply  to 
cases  where  the  latter  does  not,  and  to  give  an  additional 
benefit  to  officers  acting  under  a  warrant  of  a  Magistrate. 
The  case  of  Theobald  v^  Crichmore  is  in  point  to  shew« 
that  although  an  officer  might  exceed  his  authority  in  the 

(d),t  Hen.  BL  14>  (6)  S  East,  f54. 
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aecatioo  of  a  warrant  of  distren,  •t31»  that  ha  was  not  IdSl. 
liable  to  an  action  unless  it  were  commeBGed  i^iaiost  him  sunu 
within  the  time,  as  qiecified  in  fh^  •Mole.  WiLTsniaa. 

Ride  nfusad* 

.  lb.  Seijt.  HMaek,  nmtctis  curut,  in  the  coarse  of  Mr. 
Ssrjt.  Peitn  argwncnt,  mentioned  the  case  of  Field  ▼•  Croft, 
from  the  Home  Circuit,  whidi  was  decided  in  the  King*s 
Bench,  within  the  present  Tenui  on  a  motion  for  a  new 
trial,  and  the  Court  acted  on  die  andM>rity  of  Pawton  v.  Wil- 
Uam,  and  held,  that  a  party  who  acts  as  crastable  at  the 
time,  is  protected  by  the  ei^th  section  of  the  statute 
64  Geo.  2,  aldiough  he  may  not  act  in  obedience  to  the 
wamnt  of  a  Magistrate.  It  seems,  therefore,  that  if  a 
oonslable  were  to  act  in  his  diaracter  as  such,  efen  with- 
out a  warrant,  that  an  action  must  be  brought  against  him 
within  sii  calendar  months  from  the  tin^e  of  the  act  com- 
phoned  of  (i^). 

(«)  In  Al€9ek  v.  Andrtrnt  (*),  Lord  KenyM  held,  that  a  constable  act- 
ing colore  not  virtMie  afficiif  wm  not  protected  bjr  the  eighth  section  pf 
S4  Geo.  f,  from  actions  brought  after  the  expiration  of  six  months;  bat 
in  Grtmet  v.  ilrRoM(t),  wliich  inmed  on  the  constmction  of  a  similar 
danse  in  a  local  act  of  parliament,  viz.  50  Geo.  3.  c.  149,  Sir  Jami$ 
MamgfUld  held  that  the  eonstable  was  protected,  as  he  was  actfaig 
mider  the  colonr  of  tiie  statute,  and  believed  himself  to  be  SBiereifiag 
the  powers  conferred  by  it,  although  by  virtue  of  tlie  statute  he  might 
not  be  justified  in  what  he  did. 

(•)  %  Esp.  54S,  (n.)    ■         (t)  a  Canpb.  Hf. 
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.     Uimiiiff  W&IGHT  «•  Ageb. 

May  14. 

Id  an  action  of  Thi  8  wtt  an  «ction  of  debt,  to  recover  penalties  from 
ver  penames'  ^®  defendant,  a  sheriff's  officer,  for  eitortion,  in  having 
^rifficei*'  taken  5/.  lOf.  move  than  hemis  entitled  to,  on  the  airest 
for  extortion,    of  the  plaintiff.    The  declaration  contained  several  countii 

the  Court  will 
not  allow  the 

declaration  to       Mr.  Serjt,  Blostet  oow  Qbvied  to  amend  it,   by  adding 

by  Iroerting     ^^  counts,  to  be  framed  on  the  S3  Hen^  6.  c.  9*    It  sp- 

"^e^H^.  6?  P^'^^'  ^^^^  two  Terms  bad  elapaed  since  the  i^tum  of  the 

^•9*  writ;  bot  the  learned  Serjeant  submitted,  that  as  the  caiiss 

of  action  would  be  substantial!  j  the    same,  by  the  mere 

introduction  of  those  counts,  the  amendment  might  be  A 

lowed ;    and  he  referred  to  the  case  of  Frem  v.  Coop^riay 

But  the  Court  observed,  that  this  was  a.  penal  actioq; 
that  the  statute  23  Hen.  6.  was  nearly  obsolete ;  and  tbst 
the  plaintiff  having  made  his  election  to  sue  on  the  32  G€0.2. 
he  must  now  abide  by  it. 

The  learned  Serjeant^  tfa^refore^  took  nothing  by  bis 
notion* 

(a}SManh,59. 
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BaMFIBLD  if.  AnDBESON,  Bart.  Tuesday, 

May  16. 

Mb.  Sent.  Lens,  on  a  former  day  in  thisTerm,  hadob-  TheConrtwiu 
.     ,         ....  ...  J  notorderao 

tamed  a  rule  msi,  that  an  exoneretur  might  be  entered  ob  exonerHur  to 

the  bail-piece  in  this  cause,  on  an  affidavit  which  stated,  thelwil^iece! 

that  the  defendant  was  arrested  on  a  bill  of  exchange  Cor  ^f  ^e£fe^^ 

855/.,  drawn  in  Ireland,  and  accepted  by  him  and  his  fa^  ant's  hkviDg 

ther; — ^that  the  defendant  had  obtained  his  certificate  in  that  certificate  in 

country;— -and  that  the  debt  was  contracted  there  before  bis  ^i^^^^ 

discharge.    He  referred  to  die  case  ot  BaUantine  v.  GoU^  '^^»  >»  o/der 

®  to  ascertain 

ifig  {a),  where  a  rule  similar  to  the  present  was  made  abso^  the  cirenm- 

luki  the   defendant  having  been  a  bankrupt,  and  obtained  wlilch  tbe  ori- 
his  certificate  in  Ireland;   and  Lord  Mawfield  there  said,  fJiJIJ^^^^t^^^ 
that  <'  it  is  a  general  principle,  that  where  there  is  a  dis- 
charge by  the  law  of  one  country,  it  will  be  a  discharge  in 
another." 

Mr.  Serjt,  Taddy  now  shewed  cause,  and  submitted  that 
the  certificate  did  not  apply  to  this  action,  a^  the  bill  was 
payable  in  this  country,  and  it  was  sworn,  that  the  con^ 
sideratioo  for  which  it  was  given  arose,  here,  and  that  the 
bill  was  accepted  by  the  defendant  end  his  father  as  partners. 
At  all  events,  the  Court  will  not  afford  the  relief  sought  for 
by  this  summary  application,  but  leave  the  defendant  to 
plead  hia  certificate  in  bar. 

The  Court  observed,  that  where  the  debt  arose,  was  a  ques- 
tion of  fact,  and  could  not  be  disposed  of  on  an  application 
of  this  description ;  and  they  referred  to  the  case  of  Potter 
V.  J3rotrii(i),  where  it  was  decided,  that  the  defendant's 
certificate  in  America^  was  a  bar  to  an  action  on  a  bill  drawn 
by  him  there,  on  a  person  resident  in  this  country,  which 
was  not  accepted,  on  the  ground  that  the  debt  for  which  the 


(«)  Cooke's  Bankrupt  Laws,    ¥ol.  t.  6th  edit,    page    499.< 
h)  5  East,  124. 
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UU  was  gifeo,  was  incurred  in  America,  and  diat  it  1 
been  refused  acceptance  hcrej  Ao  implied  promise  to  pay 
the  monej  arose  there*  This,  howeveri  is  a  mixed  case,  for 
ft  is  stated,  diat  the  consideration  for  wbicib  the  bill  was 
given^  arose  in  this  conntrji  and  that  the  defendant  acoepled 
it  with  his  father,  as  partners.  These  facts,  therefore,  most 
be  mquired  into,  as  well  as  whether  the  original  debt  was 
contracted  b;  the  defendant's  &ther,  or  himself^  or  whether 
it  was  made  on  the  partnership  account. — ^Thejr  iberefoic 
directed  an  issue  as  the  proper  means  of  ascertaiiuag 
whether  the  debt  in  question  was  discharged  by  the  certifi- 
cate ;  and  this  rule  was  coosequfnt^ 

Discharged  (a)t 


(a)  See  PktUptila  v.  Reed^  ante,  vol.  iii.  page  t44s  where  the  Court  re* 
fused  to  discharge  a  defendant,  on  entering  a  common  appearance,  oo 
the  ground  of  his  having  become  insolvent  and  obtitacd  his  cetliicile 
et  Ney^fotmiUmd,  but  left  him  to  plead  such  certificate  In  bar. 
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Friday, 
May  18. 


Smith  t.  Dob,  on  the  Demise  of  the  Earl  of  Jesset, 
and  Others. 


Under  a  power  A  WBiT  of  error,   returnable  in  Parliim^nt^  having  beea 

nage  settl?-^'  brought  to  reverse  the  judgment  given  by  the  Court  of  Ex- 
ment  to  a  te« 

nant  for  life,  to  lease  for  years,  determinable  on  three  lives,  reserving  the  ancient 
and  accustomed  rents,  duties,  &c.  '*  so  as  there  be  contained  in  every  anch  leaae 
a  power  of  re-entry  for  non-payment  of  the  rent  thereby  to  be  reserved :"— A 
lease  for  ninety-qine  years,  determinable  on  three  lives,  with  a  proviso  for  re> 
entry  **  if  the  rent,  duties,  6cc  shonld  be  nnpaid,  or  undone  in  part  or  in  all,  by 
the  space  of  fifteen  days  next  over  or  after  tlie  day  of  payment,  Sec,  and  no 
sufficient  distress  or  distresses  could  be  had  or  taken  on  the  premises :"— was 
held,  in  an  action  of  ejectment  by  the  reversioner  against  tlie  lessee,  to  be  a  valid 
execution  of  the  power :— Held  also,  that  evidence  was  admissible  to  shew  that 
the  usual  form  of  leases  of  the  estate  in  settlement  for  years,  determinable  on 
three  lives,  as  well  prior  to  as  after  the  settlement,  was  with  a  similar  conditional 
proviso  for  re-entry ; — the  tenant  for  life  havipg  under  the  power,  a  discretion 
as  to  the  terms  of  the  proviso,  which  the  power  required  generaUy  to  be  inserted 
in  such  lease  (•]. 

(*)  See  a  more  full  marginal  abstract  of  this  case,  ante,  vol.  iii.  page  SS9« 
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dietpier  Ctamber,  m  tins  case  (a),   the  originml  defendfloiti       IMl. 

{plaintiff 'in  error),  prayed  that  it  miglit  he  reversed,  and       ^^^1^ 

the  femier  jadgment  of  the  Court  of  JEtfig's  Bendk  m  his  «. 

fiiToiir  be  affirmed  (4)^   for  the  following,  amongst  other  a."' 

Jbribt* 


Fint,  Because  the  intention  of  the  donor  of  a  power  is  lo 
he  collected  from  the  whole  of  the  deed  whereby  that  power 
is  created;  from  the  plan  and  design  of  it  as  well  as  the 
-words,  and  also  from  the  circumstances  of  the  property 
which  is  by  him  subjected  to  the  operations  of  that  power; 
and  in  the  ^  construction  of  the  particular  instrument  exe- 
cuted under  such   power,  the  law  will  expound  it,  with  an 
inclination  to  preserve  rather  than  to  destroy  the  instrument ; 
"if/   res  magja  valeat  quam  pereat**    '<  It  is  the  office  of  a 
Judge  to  preserve,  not  to  destroy  an  estate  (e)J* 

Secondly,  Because  the  only  objection  raised  to  the  lease 
under  which  the  plainti£f  in  error  holds,  is,  that  the  proviso  for 
re*entry  therein  contained,  is  not  such  as  is  required  by  the 
leasing  power  under  which  it  was  granted  by  Lord  Femon,  as 
not  being  absolute,  unconditional,  and  capable  of  being  en- 
forced tns/drw/tfr  upon  every  default  of  payment  of  rent,  on  the 
very  day  on  which  such  defiiult  takes,  place ;  but  the  words 
of  the  power  do  not,  as  the  plaintiff  in  error  submits,  re- 
quire a  proviso  for  re-entry,  absolute,  unconditional,  and 
capable  of  being  enforced  instanter,  such  words  being  only 
**  so  as  there  be  contained  in  every  such  lease,  a  power  of 
recently  for  non-payment  of  rent.**  It  is  undoubtedly  a 
condition  precedent  to  the  due  execution  of  the  leasing 
power,  that  there  should  be  reserved  in  all  leases  granted 
under  such  power,  "  a  power  of  re-entry  for  non-payment  of 
rent ;"  but  in  what  terms  that  power  of  re-entry  is  to  be  re- 
served, the  settlement  is  wholly  silent,  and  the  argument  for 
the  defendant  in  error  b,  that  from  the  non-expression  of 

(a)  Sec  mnte,  vol.  iii.  page  33?. (6)  See  5  Mmul.  &  Sclw.  467,—- 

(c)  See  Cothtr  v>  Merrick^  Htrdr.  93,  per  Mr.  Baron  Parker, 
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189a>  wvytBtitiM  !a  wUofa  tfnt  pronto  Is  to  lie  /raaed;  It  ti^e»- 
Smitii  ^'y  TMilts^  that  tlie  comprebeiisif  e  expresfflioni  **  a  power 
^*  of  nfr-entrf,"  (which  oomprefaends  and  indodea  erery  pro- 

A.^  ¥100  of  TeHeotrjr  adapted  to  :the  ol^ect  for  which  it  is  re- 
^  *  quired),  must  be  narrowed  to  one  particular  proviso  for  r^ 
entry,  absolute,  unconditional,  and  capable  of  being  enforced 
initauter  upoo  every  defholt*  But  it  ia'  submitted,  die  ex- 
pression '^  a  power  of  re-entry/^  is  no  descriptioB  of  the 
particular  form,  though  it  is  of  the  general  object  of  the 
condition  to  be  introduced  into  the  lease,  and  that  the  lan- 
guage of  the  leasing  power  is  fully  satisfied  by  a  proviso  for 
KPnentry  such  as  is  contained  in  the  lease  now  sought  io  be 
9e^  aside  by  lond  Jersgr,  which, .  though  net  an  absolute, 
VBCouditional  proviso,  and  capable  of  being  enforced  in- 
sfanter  upon  every  default,  is  nevertheless  ^  a  power,  of  re-' 
entry''  sufficient  for  the  ol^ect  for.whi^  it  w«i  -required^ 
such  as  was  in  ufe  upon  the  estate  to  wfaidi  the  leasing 
power  applies  at  the  time  it.  vias  cneated,  and  4uch  as  the 
general  term  used  in  the  kasiQg  power^  ao  At  from  either 
expressly  or  impliedly  disappcoviog^  seems  bdvisecBy  to  sancr 
tion,  espedally,  when  it  is  recoQected,  that  in  a  subsequent 
part  of  the  same  leasing  power,  as  applicable  to*  the  rack* 
rent  estates,  the  donor  of  the  power .  omits  the  general  and 
laiger  term,  <'  a  power  of  re-enU7  for  nfio-paymeiit  of  renC 
and  specifically  chalks  out  the  very  p^wpr  to  be  introduced 
into  such  leases,  viz. ''  a  clause  of  rC'^entry,  in  f:aae  the  rent 
to  be  reserved  be  behind  or  unpaid  by  the  spai^e  of  twenty- 
eight  days  after  the  times  thereby  respectively  appointed  for 
payment  thereof*'*  Thus,  in  this  latter  case,  wh^e  large 
rents  were  to  be  secured,  defining  the  extent  of  indulgence 
to  the  tenant,  and  furnishing  the  very  clause  to  be  intro* 
duced,  as  conlra-dastiaguished  from  the  more  general  and 
comprehensive  expression  previously  used,  viz.  "  a  power 
of  re-entry  for  oon»payment  of  rent ;" — can  it  be  sucpes^* 
fully  contended,  that  this  expression  conveys  a  perfect  idea 
to  the  mind,  of  the  nature  and  form  of  the  power  of  re* 
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entf?  required  >  If  pbkiu  out»  kMleed,  ^Ksfinllly,  tbe  wnh 
of  those  \9ko  fnmtd  tbs  settlement  thalt  tbeve  should  he 
some  power  of  re-eatiy  iii  all  leases  of  Ms  descrtpCioii>  but 
not  the  piecise  terms  in  which  such  power  shali  be  reserved.' 
Had  the  power  reqnired  a  covenant  on  tbe  patt  of  the 
iessety  to  baild  a  faonBe;  upon  tbe  premises^  it  woald  stSI 
hsve  been  a  quesUon,  what  bousOi — and  a  lease  stipulating 
for.ihe  building  a  bease  of  given  dinenMOBs,  and  within  it 
ptescribed  time,  oiiist  have  been  judged  of  by  tbe  law  as  a 
lesflpoable  or  unreasonable  compliance  wiA  tbe  condition. 

Thirdly,  if  tbe  language  of  the  letang  power  has  been 
Kterally  attended  to  in  the  lease  executed  cmder  such  power, 
the  nett  consideration  will  be,  whether  tbe  spirit  also  is  pre- 
served ;  or  whedier  there  be  any  thii^  in  the  plan,  or  design 
of  such  leasing  power,  and  die  circumstances  of  the  pro« 
psrty  to  be  leased,  which,  by  disclonng  a  dtferent  intention 
ia  tbe  deaor  of  t^e  power  from  that  which  occurs  on  the 
Bieie  reading  of  tbe  words  themselves,  thereby  imposes  a 
diffienent  construction  upon  such  words.  The  leases  under 
the  povrer  are  of  three  sorts.  First,  leases  for  lives,  or  de-^ 
terminable  oo  b^es,  whidi  are  renewable  on  fines,  and 
irhere  tbe  rents  reserved  are  nomindl :  secondly,  leases  for 
jears,  wbere  a  rack-rent  is  reserved :  and  thirdly,  mining 
leases,  in  which  no  reservation  of  a  power  of  re*en(ry  i^ 
required.  The  lease  in  question  is  of  the  first  sort,  and  the 
proviso,  therefore  for  re-entry,  is  rather  introduced  with  a 
ntii  oC.enfoicing  regular  acknowledgments  of  the  tenancy, 
dam,  of  securing  a  enccession  of  large  payments  at  stated 
periods.  It  is  net  improbable,  therefore,  with  such  an  oIh 
jcct,  that  some  discretiop  should  be  left  to  the  person  by 
whom,  tbe  power  Wa^  to  be  executed,  as  to  tbe  form  of  the 
pnMrisoi.  If  the  words  of  the  leasing  power  allow  such  dis-' 
pttioi^  is:  there  any  veaaoo  on  whicb  its  exclusion  can  be 
fotmded  i  Is  )he  security  of  the  nomipsl  nents  endangered 
by  it )  An  the  acknowledgments  of  a  subsisting  tenancy 
less  bfcriy  k>  be  ragufaur  in  a  case  where  tbe  property  of  the 
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1321.  tenant,  if  faaaifded  by  inregukiity,  is  hazarded  to  so  great  an 

Smith  «>tent  as  that  of  the  loss  of  a  valuable  lease  for  lives  held 

^*  under  a  nominal  renl^  than  where  it  consuto  only  of  a  short 

«!•  term  at  a  rack-rent?    On  the  contrary,  considerii^  that  two 
JaafBT* 


objects  roust  have  been  presented  to  the  mind  of  the 
of  the  leasing  power:  first,  the  securing  the  rents  to  thoee 
who  were  to  benefit  by  them ;  and  secondly,  the  preservatioQ 
of  the  estate  in  good  condition  when  the  lease  determined: — 
has  not  the  language  of  the  power  been  designedly  varied, 
when  directing  the  reservation  of  the  right  of  re-entry  io 
the  two  sets  of  leases  I  In  the  leases  for  lives,  where  a 
small  proportion  of  the  annual  value  b  to  be  paid  in  the 
shape  of  rent,  and  where  a  distress  might  be^  resorted  to 
without  iqjuiy  to  the  estate,  a  mere  reservation  of  the  right 
of  re-entry  b  required,  in  such  manner  and  form  as  should 
be  found  discreet  and  beneficial,  and  adapted  to  the  object 
io  view ;  but  in  the  rack-rent  leases,  a  precise  and  well- 
defined  clause  of  re-entry  is  pointed  out,  because  the  iete* 
rest  of  both  tenant  for  life  and  remamder-man  b  materially 
consulted,  in  the  reserved  power  of  re-poisessing  themselves 
of  land,  for  which  the  lessee  is  not  able  to  pay  the  rack- 
rent  within  twenty-eight  days  from  the  time  of  its  becoming 
due,  and  where  a  distress  taken  for  such  rent,  if  i^sorted 
to,  would  probably  not  secure  the  rent,  but  certainly  inyure 
the  cultivation  of  the  estate. 

Fourthly,  Because,  if  the  literal  langvi^  of  the  condhioo 
be  not  violated,  and  there  be  nothing  in  the  spirit  of  the  kst- 
ing  power,  giving  a  meaning  beyond  the  words  used,  the  prin- 
ciple which  has  hitherto  governed  in  cases  of  thb  kiod, 
must  govern  in  thb  case,  which  is,  that  where  a  spedsl 
danse  of  re-entry  is  prescribed  by  the  power,  that 
clause  cannot  be  departed  from,  even  in  trivial  cirenm* 
stances,  without  defeating  the  lease  made  midier  the  power; 
the  donor  of  the  power  being  in  thb  respect  tbe  ^ps- 
lator,  and  havbg  a  right  to  impose  any  condition  pie- 
cedent  he  pleases,  provided  it  be  not  inconsbtent  with  laWj 
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and  vbich^  when  once  plainly  expressed  by  him,  is  not 
subject  to  any  examination  of  its  reasooablenesa  or  mi- 
leasDDableness.  But,  if  no  special  clause  be  furnished  by 
hioii  but  merely  a  direction  given  that  certain  leases  shall 
contain  ^'  a  power  of  re-entry,"  then,  if  a  clause  reserving 
the  right  of  re-entry  be  inserted,  the  will  and  directiou 
of  die  legislator  is  complied  with,  unless  the  power  be 
executed  in  a  firauduleot  or  illusory  manner,  which. n^lher^ 
law  nor  equity  would  hold  to  be  any  compliance  atalL 
Such  is  the  true  result  of  Caxe  v.  Day  (a),  explained  as  that 
case  is  by  the  subsequent  decision  in  this  case,  when  in  the 
Court  of  Kifi^s  Bench,  of  two  of  the  same  learned  Judges 
who  signed  the  certificate  in  Coxe  v.  Day;  for  in  thj  last- 
mentioned  case,  the  power  having  prescribed  a  particular 
clause,  that  is,  in  the  event  of  the  rent  being  behind  a  spe- 
cified number  of  days,  those  learned  Judges  held  a  proviso 
for  re-entry,  which  added  terms  not  used  in  the  particular 
clause  prescribed  by  the  power,  to  have  vitiated  the  lease. 
But,  in  this  case,  the  settlement  only  requiring  **  a  power  of 
reentry  for  non-payment  of  rent,**  and  the  lease  containiqg 
the  clause  of  re-entry  in  question,  they  considered  the  words 
of  tlie  power  to  have  been  complied  with,  such  compliance 
being  not  only  literal,  but  not  impeachable  on  the  ground  of 
any  fraud  or  contrivance,  and,  on  the  contrary,  fair  and 
reasonable, 

JPiftbly,  In  considering  whether  the  lease  be  bad  on  the 
ground  of  any  excess  in  the  mdulgence  given  to  the  tenant, 
where  the  power,  as  in  this  case,  prescribes  no  precise 
clause  of  re-entry,  is  roost  material  to  ascertain  what 
was  the  indulgence  granted  in  leases  of  this  estate  prior  and 
subsequent  to  the  settlement  creating  this  power.  No  suck 
inquiry,  it  may  be  safely  conceded,  can  be  admitted,  where 
the  precise  clause  is  prescribed  by  the  power ;  but  where  the 
power  is  silent  as  to  the  particular  nature  of  the  condition, 
if,  as  it  is  humbly  contended,  it  follows  from  thence  that 

(«)  IS  East,  118* 
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some  discretion  is  to  be  exercised  by  fahn  who  executes  the 
power  in  framing  tfie  condition,  the  discretion  heretofore 
sanctioned  by  her,  who  if  she  had  spoken,  must  have  been 
abeyed,  is  fit  evidence  to  guide  the  judgment  where  she  has 
been  silent.  It  seems  difficult  to  mamtain  by  argument,  that 
where,  by  the  terms  of  the  condition,  reference  is  made  to 
prior  leases  impliedly,  as  where  ''  ancientf*  or  *'  accustomed^ 
rents,  or  rents  "  as  beneficial  as  the  ancient  rents,*' are 
spoken  of,  such  evidence  is  not  admissible  to  ascertain  either 
die  propriety  of  the  new  rents,  as  compared  with  the  old 
rents  in  amount,  or  the  propriety  of  the  mode  in  which  they 
are  reserved  or  secured  as  compared  with  the  ancient  mode 
Of  reserving  or  securing,  them;  But  it  is  said,  there  is  no 
implied  reference  in  the  very  words  directing  the  reservation 
of  the  power  of  re-entry.  If,  however,  the  words  "  a  power 
of  re-entry  for  non-payment  of  rent,"  embrace  every  power 
of  re-entry,  properly  so  called,  then  some  assistance  is  ne- 
cessary to  Ascertain,  what  particular  power  of  re-entry  should 
be  introduced,  and  none  better  can  be  had,  than  that  which 
die  leases  prior  and  subsequent  to  the  settlement  furnish,  as 
directing  the  will  of  lier  whose  will  alone  is  to  be  consulted 
on  the  occasion:  and  though  it  is  clear,  that  her  will  of 
to-day  cannot  be  contradicted  by  her  will  of  yesterday  or  to- 
morrow, yet  it  rr  equally  clear,  that  those  who'coiitend  (hat 
such  will  must  be  the  sole  guide,  must  be  content  to  find  it 
elsewhere,  if  they  cannot  find  it  in  the  power  itself.  For 
however  genertit  the  power  in  its  terms^  it  seems  not  more 
repugnant  to  reason  to  contend,  that  the  execution  thereof  is 
tTiercby  left  absolutely  to  the  tenant  for  l?fe,  sincie  that  would 
destroy  the  condifion  toltogetheV,  than  to  contend  that  the 
tery  generality  of  the  words  confines  its  execution  to  one, 
and  one  only  fi^rm  Of  ^ro^so  for  re-entry,  and  that  of  the 
iiarrowest  and  bio^t  ItniiVed  form.  But  upon  sound  reason- 
ing it  mu^t  be  conceded,  that  in  such  case  the  limit  to  the 
teerciae  of  discretion  by  the  tenant  for  life  must  be  sought 
for,  either  in  the  arbitmry  rulea  of  law,  or  in  such  facts  as 
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are  6t  to  regulate  the  decision  of  the  law;  and  ai  in  the 
tame  power^  for  a  different  object^  viz.  the  reservation  of  the 
reDty  the  settlor  has  himself  impliedly  referred  to  former 
leases;  why  may  he  not  be  considered  also,  in  this  particular, 
as  referring  to  former  leases,  and  therefore  framing  the  power 
in  general  terms  i  Either  that  must  be  the  conclusion,  or 
some  more  unsatisfactory  source  of  evidence  must  be  in* 
troduced,  or  there  must  be  no  limit  to  the  discretion  of 
the  tenant  for  life,  or  the  power  must  be  narrowed  to  some- 
thing less  than  its  terms  by  some  supposed  will  of  the  settlor, 
not  evidenced  either  by  his  words  or  his  acts.  The  evidence 
therefore,  admitted  at  the  trial,  the  plaintiff  m  error  humbly 
contends,  was  properly  admitted,  and  the  result  drawn  by 
ttie  Jury,  a  matter  of  much  weight  in  the  consideration  of 
tills  case. 

Sixthly,  If  the  terms  of  the  power  be  such  as  to  leave 
the  terms  of  the  proviso  unfettered  by  positive  direction, 
there  seems  little  reason  to  quarrel  with  the  extent  of  the 
indulgence  in  point  of  time,  granted  to  tlie  lessee ;  and 
such  has  been  the  concession  throughout  the  argument  of 
this  case.  Much  more  fault  has  been  found  with  the  latter 
qualification  of  the  proviso,  by  those  who  have  argued  for 
the  defendant  in  error,  viz.  with  that  part  which  restrains  the 
right  of  re-entry  to  the  case  where  no  sufficient  distress  or 
distresses  may  be  bad  or  taken  upon  the  said  premises. 
The  reasonableness  of  this  qualification,  as  applied  to  the 
particular  rents  reserved  in  these  leases,  and  the  nature  of 
the  property  letised,  has  been  already  pointed  out  i  in  ad- 
dition however,  to  these  reasons,  it  is  to  be  observed,  that 
the  statute  law  of  the  land  has  not  only  spoken  the  same 
language,  plainly  and  intelligibly,  but  it  may  be  doubted 
whether  it  has  not  restricted  all  lessors  from  exercbing  any 
ri|^t  of  re-entry  not  guarded  by  this  reasonable  qualification. 
The  4  Geo.  2.  c.  88.  $.  2.  provides,  that  as  often  as  it  shall 
happen  <'  that  one  half-j^ear's  rent  shall  be  in  arrear,"  the  lessor 
<'  Juill  and  may,^  without  any  formal  demand  or  re-entry, 
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aenre  a  cfecfaratitHi  in  ejectment  for  the  recovery  of  the  pn^ 
mises ;  and  in  caae  of  judgment  against  the  castMiI  ejectofi  if 
it  shall  be  made  appear  to  the  Court  that  half-a-yeai^s  rent 
wa»  due  before  the  declaration  was*  aerved>  ''  and  that  no 
sufficient  dislrese  wa»  to  be  found  on  the  demised  pr^ 
mises/^  and  that  the  lessor  had  power  to  re-enter,  then  he 
shall  be  entitled  to  judgn»ent  and  possession^  It  then  prcH 
ceeds  to  bar  all  relief  against  such  jxidgmentSy.  unless  upoi» 
payment  of  such  rent  and  arrears,,  together  with  full  costs,, 
within, sis  months.  The  interests  of  the  lessor  and  the  lessee 
are  by  this  statute  e(|ually  provided  for:  the  former  is  re- 
lieved from  the  formalities  of  the  old  common  kw  entry  ; 
the  latter  is  protected  against  the  forfeiture  of  hi»  interest,  iir 
ease  there  be  sufficient  to  satisfy  the  rent  by  way  of  distress* 
upon  the  premises.  The  legislature  has  thus  recognized  the 
reasonableness  of  a  provision  preventing  forfeiture,  where 
riiere  is  a  sufficient  distress,  and  so  far  aflbrd»  a  strong  argu- 
ment in  faipor  of  the  dause  for  re-entry  contained  in  the  lease 
now  under  consideration.  But  has  it  not  gone  further  ?  Da 
not  the  words  speak  imperatively,  that  no  re-entry  ahali  be 
enforced,  where  there  is  such  sufficiency  of  distress  t  The 
language  of  the  8  &  9  Will  S.  respecting  the  breaches  to* 
be  assigned  upon  bonds,  is  not  so  strong ;  for  there  the  legis- 
lature only  saysj  the  plaintiff  **  may*'  assign  as  many  breachee 
as  he  shall  think  fit  upon  the  l>ond,  giving  the  defendant  the 
opportunity  of  paying  money  into  Court  after  judgment  and 
before  execution.  But  the  Courts  of  law  have  construed 
ihis  statute  as  imperative  upon  the  plaintiff  to  do  what  be  is 
there  told  he  ''may'*  do;,  whereas,  in  the  4 Geo.  ^  the  Ian- 
goage  is  *'  shall  and  may :"  and  as  in  both  statutes  the  object 
is  the  same,  ois.  to  relieve  the  subject  from  the  necessity  of 
seeking  the  aid  of  a  Court  of  equity  against  the  technicf^ 
difficulties  of  the  common  law,  why  should  not  this  equiuble 
provision  in  each  statute  be  construed  to  be  a  compulsory 
provision,  and  especially  in  the  statute  4  Gto.  S»  where  it 
W  introduced  with  the  words  **  shall  and  may'*  i  If  it  be  a 
compulsory  provision,  applicable  to  all  cases  of  re-eotry,  and 
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Mt  confined  to  cases  of  re-entry  under  that  statute,  tlieu  the 
clause  in  question  conforms  itself  to  the  law»  and  no  more : 
if  it  be  applicable  only  to  cases  under  that  statute,  then,  by 
analogy  thereto;  this  leasing  power  is  reasonably  executed^ 
being  qua]i6ed  in  its  execution  by  what  the  law  of  the  land 
has  deemed  reasonable,  and  being,  from  the  terms  in  which 
it  is  penned^  open  to  such  qualification. 

R.  GlFPOED.    * 
C.  PULLEB* 

The  original  plaintiff  (defendant  in  error)  submitted,  that 
the  judgment  of  the  Court  of  Exchequer  Chamber  was  rigbl 
and  according  to  law,  and  that  the  same  ought  to  be  affirmed^ 
and  the  original  judgment  of  the  Court  of  King*s  Bench 
reversed,  for  the  followbg,  among  other  reasons: 

First,  Because  the  leasing  power  in  the  marriage  settlement 
of  1757,  (a  power  granted  by  a  person  having  the  absolute  do* 
minion  of  the  fee  to  a  purchaser  of  a  life  estate)  expressly 
requires,  that  the  lease  shall  contain  ^'  a  power  of  re-entry  for 
non-payment  of  the  rent  thereby  to  be  reserved,''  which  makes 
it  necessary,  it  is  submitted,  that  the  right  to  re-enter  should 
attach  immediately  on  the  rent  being  unpaid ;  whereas,  the 
lease  tinder  which  the  defendant  in  the  ejectment  claims, 
fMstpones  the  right  of  re-entry  for  fifteen  days  after  the  day 
of  payment;  thus  depriving  the  reversioner  of  a  part  of  thtf 
benefit  which  .by  the  condition  annexed  to  the .  leasing 
power,  was  intended  to  be  secured  to  him.  If  such  post* 
ponement  be  allowed  for  fifteen  days,  why  may  it  not  be  aU 
lowed  for  thirty,  forty,  one  hundred,  or  any  other  number 
of  days  so  great  as  to  make  the  power  of  re-entry  nearly 
or  quite  unavailing?  Where  is  the  line  to  be  drawn?  If 
it  be  allowable  to  deprive  the  reversioucr  of  any  part  of  that 
right  of  re*eiitry,  which  the  creator  of  the  leasing  power 
says  he  shall  have,  of  what  part  may  he  be  deprived?  It 
j«  submitted,  that  only  two  lines  can  be  drawn ; — either  the 
tenant  for  life   is  obliged  to  reserve  the  whole  right  of  re« 
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^ntry,  or  no  part  of  it;  and  as  it  is  conceived,  &at  tfit 
latter  rule  cannot  be  supported,  it  follows,  that  the  right  of 
re-entry  in  the  lease  should  be  fully  commensurate  with  thtt 
required  by  the  leasing  power,  and  that  this  lease  » toi* 
as  an  execution  of  that  power. 

Secondly,  Because  the  lease  m  question,  is  liable  to  Bie 
further  objection,  that  the  leasing  power  Requires  that  the 
lease  shall  contab  "  a  power  of  re-entry  for  non-payment 
of  the  rent  thereby  to  be  reserved/*  whereas,  the  lease  con- 
tains no  such  power,  but  only  gives  the  lord  a  right  to 
re-enter  for  the  absence  of  distress  for  rent  unpaid.  The 
tneaning  of  the  words  of  the  leasing  power  is  perfectly  plain 
•and  unequivocal;  "  a  power  of  re-entry,*' it  is  conceived, 
means  something  enabling  a  man  to  re-enter,  and  ''  a  power 
of  re-entry  for  non-payment  of  the  rent,**  signifies  some- 
thing enabling  a  man  to  re-enter  on  the  occasion,  or  for 
the  cause  of  non-payment  of  rent ;  now  the  leasing  power 
in  question,  certainly  does  not  enable  the  reversioner  to  te* 
enter  on  such  occasion,  or  for  such  canse;  inasmuch  as  dn 
whole  rent  for  any  number  of  years  may  be  unpaid,  and  yet 
he  may  not  be  enabled  to  re-enter  (a). 

Thirdly,  It  is  said,  in  support  of  the  lease,  that  the 
creator. of  the  power  has  used  very  general  language,  that 
a  power  is  required,  without  saying  what  power;  and  dial 
the  power  of  re-entry  in  this  lease  is  sufficient,  becauie  it 
is  a  reasonable  power,  and  was  usual  on  die  estate.  It 
is  true,  the  language  of  the  leasing  power  is  general,  so 
general,  that  only  one  quality  is  specified,  whidi  die 
power '  of  re-entry  is  reouired  to  have,  thai  it  should  be 
for  non-payment  of  the  reni;  but  the  creator  of  the  power 
having  exacted  this  one  condition  only,  is  certainly  no 
reason  why  a  compliance  with  that  condition  should  be  dis- 
pensed with.  The  leasing  power  requires,  that  the  power  of 
>e-entry  should  be  fw  non-payment  of  the  rent,  and  it  does 
not  require  that  it  should  be  usual  or  reasonable ;  why,  iheo, 

(a)S«e  Ccx€  V.  Day,  IS  But,  118,  where  this  point  wu  expressly  de» 
iided. 
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dioiild  die  leasing  powefbe  so  construed  as  to  dispense  with  1621. 
tiie  former  condttioni  which  by  its  terms  is  annezed  toils  surm 
sKscutioii,  and  to  exact  a  compliance  wtdi  the  latter,  which  «• 

ii  not  so  annexed.    Besides,  it  is  not  found  that  this  con-       ^  d. ' 
ditional  dause  of  re-entry  is  reasonable,  or  that  it  is  usual 
generallj;  it  is  only  found  to  be  usual  on  the  estate,  which 
is  not  only  not  the  same  thing  as  usual  generally  or  reason- 
able, but  may  be  the  direct  contrary.    The  generality  of  the 
word  a,  (relied  on  in  support  of  the  lease)  most  certamly  ex- 
clude a  reference  to  any  particular  class  of  clauses  of  re* 
entry,  such  as  those  on  this  estate ;  as  nothing  can  be  more 
opposite  to  a  general  word  than  a  word  of  reference.    If  this 
leasing  power  be  construed    to  require  the  power  of  re- 
entry usual  in  cases  of  the  lands  comprehended  in  the  settle- 
ment, although  in  this  particukr  case  thb  construction  will 
operate  to  the  advanb^e  of  the  lessee,  yet,  i|  may  in  other 
cases  be  productive  of  the  greatest  inconvenience  to  him. 
Suppose  a  lease  under  a  power,  in  the  terms  of  this  leasing 
power,  to  be  on  tlie  face  of  it  conformable  to  the  power, 
yet^  if  this  construction  prevail,  the  reversioner  will  have  i^ 
right  to  avoid  the  lease,  if  he  can  shew  that  the  clause  of  re- 
entry is  different  from  that  which  is  usual  on  the  estate  com- 
jprehended  in  the  leasing  power.    Th^  inconvenience  to  bo^h 
parties  will  be  extreme,  if  a  lessee  cannot  be  sure  tl^at  he 
Jias  a  valid  lease,  by  comparing  his  lease  with  th^  power, 
without  inspecting  all  the  leases  formerly  granted  of  lands 
within  the  same  estate.    It  is  submitted,  that  what  the  creator 
of  a  power  has  required,  must  be  done  for  this  one  reason^ 
of  itself  sufficient,  that  it  is  required,  and  that  it  is  a  much 
safer  rule  to  adhere  to  that  condition  which  is  expressly  an- 
eexed  to  the  execution  of  a  power  by  one  who  has  all  thc^ 
qrcumatances  of  the  property  before  him,  and  who  has  the 
rq^ht  to  enlarge  or  narrow  the  power  to  any  degree,  than  to 
subatitpte  for  what  he  has  exacted,  something  which  it  ma^r 
be  conjectured  he  ought  to  have  exacted,  but  has  not. 

Fourthly,  Because  the  power  of  re-entry  in  the  lefue  is  not 
only  different  from  that  required  by  the  leasing  power,  but 
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1821.       ifaudi  less  beneficial  to  the  reversiooer.    Under  an  abiolute 
>-^^       power  of  re-entry,  the  reversioner  would  be  entitled  to  sue- 
e.         cfeed  in  an  ejectmeiit,  on  proving  the  rent  in  arrear,  a  demand 
df '        made,  and  the  execution  of  the  counter-part  of  the  leaee  bj 
Jerset,      the  defendant.     Under  a  power  to   reenter  on  failure  of 
distress,  it  would  be  necessary  for  him  to  prove,  that  he  bad 
searched  every  part  of  the  premises  demised^  nnd  that  no 
distress  was  to  be  found  (a),  a  matter  of  extreme  difficulty 
where  the  rent  is  small  and  the  premises  extensive.    A  coo* 
ditional  clause  of  re^^ntry,  which  may  be  an  adequate  re» 
medy  in  the  case  of  high  rents  and  lands  of  small  extent, 
becomes  quite  insufficient  when  the  rent  is  small,  as  is  usually 
the  case  with  ancient  rents,  and  the  lands  demised  of  coin 
siderable  extent.     And  as  the  absolute  power  of  re««iiby 
becomes  the  more  necessary  for  the  lord,  in  case  of  small 
rents  for  large  property,  so  it  becomes  the  less  inconvenieat 
for  the   tenant,  who  might  have  some  difficulty,  and  expect 
some  indulgence  to  raise  a  laige  sum,  but  can  have  none  in 
being  ready  with  a  small  one.     It  is  indeed  universally  tme, 
that  in  order  to  secure  a  small  demand,  the  remedy  should 
be  more  summary,  and  less  expensive  than  is  requisite  to 
enforce  a  large  one. 

Fifthly,  Because,  it  is  submitted,  that  the  finding  of  the 
Jury,  that  the  usual  and  accustomed  form  of  leases  of 
the  estate  contained  in  the  marriage  settlement,  wn  with 
a  conditional  proviso  of  re-entry,  ought  not  to  be  taken 
into  consideration  in  deciding  this  case.  Hie  words  of 
the  leasing  power  are  "  a  power  of  re-entry  for  non-pay* 
ment  of  the  rent  thereby  to  be  reserved;"  they  contain  no 
reference  to  the  former  practice  of  leasing  the  estate,  nor 
is  there  any  fact  stated  on  the  special  verdict^  which  raises 
any  ambiguity  in  them  ;  and  it  is  submitted,  that  a  provision 
contained  in  a  written  instrument,  may  not  be  explained  or 
construed  by  any  extrinsic  matter,  except  in  two  cases  only) 

(a)  nH9,  d,  Potcell  ▼.  king,  Forr.  Exch.  Rep.  19* 
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irst,  when  the  provision  refers  to  exlrinsic  matter ;  secondly, 
4»heD  its  terns  contain  a  latent  ambiguityi  that  is,  when  in 
consequence  of  some  matter  of  fact  shewn  by  evidence,  it 
appears  that  the  language  of  the  instrument  has  more  mean- 
ings than  one,  neither  of  which  is  the  case  with  the  clause  in 
(Question. 

Sixthly,  Because,  even  supposing  the  former  practice 
on  the  estate  might  legally  be  taken  into  consideration,  it 
is  far  from  affording  any  inference  favorable  to  the  lease 
in  question.  It  is  not  found  that  the  former  leases  were 
granted  under  similar  powers.  There  is  nothing  to  shew 
that  the  creator  of  the  powder  was  not  dissatisfied  with  die 
former  clauses  of  re-entry^  and  did  not  insert  the  provision 
in  question  for  the  very  purpose  of  introducing  a  new  one, 
which  might  well  be,  for  the  reasons  above  stated.  And 
this  is  the  more  probable,  because  the  leasing  power,  in 
several  instances,  expressly  refers  to  the  former  practice  on 
the  estate,  where  it  was  intended  that  the  tenant  for  life 
should  be  guided  by  it;  there  is  no  such  reference  in  the 
clause  relating  to  powers  of  re-entry;  the  inference  is,  thait 
the  practice  was  not  intended  to  prevail  with  respect  to 
powers  of  xe-^ntry. 

T.  Jervis. 
W.  H.  Maclb. 
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The  case  was  appointed  to  be  heard  at  the  bar  of  the 
House  of  Lords,  and  was  accordingly  argued  there  on  the 
Ifltb,  22d,  and  26th  June,  1820,  by  the  Attorney-General, 
(Sir  R.  Giffbrd)  and  Mr.  Puller^  for  the  present  plaintiff  in 
error,  and  by  Mr.  Jervu  and  Mr.  Maule,  for  the  defendant 
in  error. 

For  the  plaintiff  in  error,  the  cases  of  Jones,  d,  Cowper 
V.  Forney  (a),    Hoitey  v.  Scot  (i),    Lord  Tankerville  v. 


(a)  WUles,  169.- 


-(6)  Lofft  $16. 
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IMt.       WimgfiM  and  Pritdutrd  (a).   Com  t.  Day  (&),    lbe*r  d. 
si^       P«retf  T.  Xtng  («),   lloe,  d.  Qoa^  t.  Pcuk  (<*)>    Iggitt- 


V. 

Bob, 
d.  (c)  Lord  TAVxttTixxs  «•  WivanitD  and  ^AiTCBAftD(^> 

When  a  power  UPON  tn  ejectment,  the  case  WM  at  follows  i— Upon  the  matriafB  of 
of  Icuing  for  8ir  John  AHUji^  his  lady's  esUte  was  settled  apon  him  for  life,  with  seTcral 
^i^MS^'^il  '^•i<>d«n  over,  which  never  took  effect ;  remainder  to  her  ri^t  heirs. 
tha  icatet  of  a  A  power  of  leasing  was  given  to  Sir  J«Aa;  soch  leases  to  be  made  for 
«*«««  of  "]^  any  nambcr  of  years,  at  the  accnstomed  rent,  to  toke  effect  immediately 
^bmUd  bebekial  *"  po»«M»on,  and  not  by  way  of  fntore  or  reversionary  interest;  and 
for  tveoty^oe  ^^  ^^ory  snch  lease  there  was  to  be  inserted  a  dansejof  reentry,  if  tlM 
days :  and  leases  rent  should  be  behind  for  twenty-one  days  \  the  rent  to  be  made  payable, 
■»i*wiur*a^  and  the  re-entry  to  be  incident  to,  and  to  go  along  with  the  reversion  or 
pwver  of  xm-  remainder.  In  the  same  settlement,  there  was  also  a  power  of  revoking 
entry  if  the  feat  all  the  nses  thereby  declared,  and  appointing  new.  Some  time  after  tlie 
^^  *W*^*^"*  marriage,  Sir  Jokm  and  his  lady  revoked  all  the  nses  of  the  setUcment 
t«cDty-oa«  ^  ^^^  ^^^  subsequent  to  his  life  estate,  and  the  powers  incident  thereto, 
days,  wnd  no  and  declared  new  nses.  There  was  also  a  fine  levied  to  the  same  effect 
coSdbe  h!^'^  ^"  ^*  *^**  SfplmAer,  1766,  Sir  John  made  two  several  leases  of  that 
Held  that  toeh  ^*^  ^  ^^  ^^  defendants  for  twenty-one  years,  conformable  to  the 
Icases'verevalid,  power  he  had  by  the  said  settlement  and  the  other  deeds,  and  the  fine, 
•ad  might  be  except  that,  previous  to  the  entry,  distress  was  to  be  made ;  and  it  ran 
sapported.  nearly  in  the  following  words :— "  That  if  the  rent  should  be  behind  or 

unpaid  by  the  space  of  twenty-one  days,  and  no  rnKfidatt  distrtu  or 
diMtreuet  eoM  be  hadf  or  if  the  lessee  should  assign  over  the  leased 
premises  (except  as  therein  was  excepted)  then  it  should  be  lawful  to 
Sir  Johh  his  heirs  and  assigns,  to  enter .** 

Sir  Jokn  and  his  lady  being  both  deceased,  the  estates  descended  upon 
Lord  TankerviUif  the  plahitiff,  &c 

Mr.  Duaatag,  for  the  plaintiff.  The  Court  always  takes  a  difference 
between  powers,  when  exercised  by  a  man  upon  his  own  estate,  and  the 
exercise  of  powers  by  a  man  upon  another's  estate,  or  which  he  holds  io 
another's  riglit.  The  first  are  always  constrned  favorably  to  the  persons 
making  nse  of  snch  power;  the  second  are  taken  in  a  strict  light  Here 
it  was  certainly  the  second.— >It  was  a  power  to  be  exercised  on  the  wife's 
estate,  and,  in  some  respect,  to  her  prejudice,  and  therefore  to  be  tsken 
atrictiy.— First  ol^ction.  That  the  settlement  declares,  tliat  the  power 
of  re-entry  should  be  reserved  and  made  incident  to  the  inheritance 
of  the  estate ;  and  by  the  lease,  it  is  reserved  to  Sir  JokMy  his  heirs  and 
assigns.  Second  objection. — ^The  settlement  directs  the  re-entry  so  to  be 
reserved  as  above,  to  be  made  immediately,  if  the  rent  should  be  be- 

(*)This  case  was  adverted  to  by  the  present  Attorney,  then  Solicitor  General, 
In  the  course  of  his  ar};umcnt  in  the  Exchequer  Chamber,  from  a  MS.  note  of 
Mr.  ButioTp  and  is  the  same  as  that  repotted  in  Lofft,  under  the  name  of  HoUtf  v. 
€coi.    See  ante,  vol.  iii.  page  368. 

(*)  13  East,  118.— —(0  Forr.  19.— C**)  <  Campb.  5S0. 
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401  v^  May  (a\    Wadman  ▼.   Cdertifi  (5%    GoodAth,  A. 
Ckrgei  ▼.  fiMiiaiii  (c^  Doe,  d.  raugAan  v.  Meyler(d), 

Uod  by  tweDtjMyne  4«art.    Bj  the  leue  it  b  to  be  preceded  1^  dtmtad 
ud  dUtreis.— These  are  ttrongi  pleiiiy  and  condnslYe  objectioiit. 

^  Mr.  Binrcrq^  for  the  defendantf.  The  remainder-maa,  Lord  Tamktr* 
fnlle^  hat  substantially  all  the  powen  he  ought  to  have,  or  can  hare.  Aa 
to  the  first  objection,the  rent  cannot  be  made  payable  but  to  those  in  re* 
naioder  or  reversion,  to  which  it  is  inseparably  incident.  The  heirs  and 
assigns  of  Sir  John  AstUy  mean  those  who  are  heirs  and  assigns  to  the 
estate  under  the  settlement  by  which  he  claims  the  estate.  Coiher  ▼• 
Merrick  (^^y  Tenant  in  tail  died  seised,  his  son  entered  and  made  4 
lease  for  twenty-one  yean,  rendering  rent  during  the  term,  to  the  lessor, 
his  heirs  and  assigns,  and  died.  It  was  unanimously  adjudged  to  be  ft 
good  leaae,  and  within  the  Sf  Hen.  8,  the  opinion  of  the  Court  being, 
that  the  word  <<  heirs  '*  being  a  comprehensive  word,  ft  ought  to  be 
construed  secundum  tuloeetam  tnafcriom,  and  to  have  that  which  the 
nature  of  the  deed  requires.  This  is  much  the  stronger  in  the  present 
ease,  as  Sir  JoAn,  having  joined  with  his  wife  in  the  deeds  which  raised 
the  limitations,  those  who  tal^e  by  virtue  of  those  limitations  may,  in 
some  respects,  be  said  to  be  the  heirs  and  assigns  of  Sir  John  A$tUjf.^K% 
to  the  second  objection,  that  the  re-entry  which  is  directed  by  the  power 
in  the  settlement  to  be  reserved  immediately  on  the  rent  being  behind 
twenty-one  days  after  it  is  due,  is,  by  the  lease,  to  be  preceded  by 
distress  and  demand.  The  words  in  the  settlement  are  short  and  loose, 
and  aeem  to  be  no  more  than  a  general  direction,  that  in  every  lease  to 
be  made  under  this  power,  there  should  be  contained  a  clause  of  re- 
entry. It  is  not  a  formal  description  what  kind  of  re-entry  should  be 
reserved,  or  of  any  particular  clause  of  re-entry.  It  is  a  direction  that 
the  power  of  re*entry,  usually  inserted  in  leases,  should  be  inserted  in 
those  to  be  made  under  this  power,  in  the  usual  manner.  This,  I  appre* 
bend  to  be  a  sufficient  answer  to  the  Abjections  raised  against  these 
leases ;   each  is  a  verbal  objection,  and  I  have  given  each  a  verbal 


Mr.  Xhmatngy  in  reply.  The  distinction  I  set  out  with,  and  the  conse« 
qnences  of  it,  that  these  leases  are  to  be  considered  in  a  strict  light,  is 
not  denied  ;  and  besides  this  claim  to  the  favor  of  the  Conrt^  Lord 
TnnktrvilU  has  that  of  being  the  heir»at-law  of  the  owner  of  the  estate 
on  which  this  power  has  been  exercised.  Ijoxd  Tankerville  is  neither  the 
heir  nor  the  assignee  o(  Sir  John  Asttey ;  he  claims  by  a  title  paramonnt 
toSir  JoAn'i.  The  rent  is  directed  by  the  settlement  to  be  incident  to 
the  inheritance,  that  is  to  say,  to  be  to  the  several  limitees  of  the  settle- 
ment, when  respectively  in  possession.  The  reservation  is  to  the  heirs 
and  assigns  of  Sir  Jokn  Astley,    They  are  not  limitees.    Thu  is  there* 

(#)  Hardr.  89. 


(a)  7  East,  t37.   S.  C.  «  New  Rep.  449,  and  9  Ves.  S<5. 
(6)  10  Ves,  68. — {c)  t  Doug.  565. (d)  2  Maul.  &  Selw.  «76. 
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ia2l.        Coke  IdUleton  {a),  and  the  sUtate  4  G<0.  ^  c.  98,  were  ad- 
JT^,       yerted  to  aod  commented  oo  at  considerable  lengthy 

DoXf  ^^''^  ''^^  '^  proper  execution  of  the  power.    The  case  cited,  and  the  act 

*  d.  ef  parlhunent  St  Hcr.  8,  only  shew,   that  if  a  tenant  in  fail  make  a  lease 

J[jBasBT.  according  to  thejitatote,  and  reserret  rent  to  himself  and  his  heirs,  the 
word  "  heirs,"  or  the  words  ''  heirs  and  assigns,"  may  l>e  construed  to 
be  sadi  heirs  as  may  succeed  by  force  of  the  entail.  This  constractioo 
can  nerer,  in  the  present  case,  take  in  Lord  Tankertitte,  who  cannot, 
in  any  sense  or  meaning  whatercr,  be  deemed  the  heir  of  Sir  JoAa 
AMUfff  or  his  assigns.  It  is  sufficient  to  say,  that  in  pleading  he  conld 
never  be  described  as  such.  As  to  the  words  in  the  settlement  l>eiog 
loose,  and  directing  what  should  l>e  done,  and  not  describing  hew  it 
Is  to  1>e  done,  this  seems  a  frivolous  distinction.  The  settlement  directs 
M  clause  of  re-entry  to  be  inserted  in  the  lease ;  the  lease  says  that  it 
•hall  not  be  lawful  for  Sir  John  Atileff  to  enter  as  long  as  there  is  a  sof- 
-fleient  distress  or  distresses  to  be  taken  on  the  premises.  Till  then,  it  is 
postponed.  This  is  contrary  to  the  words  of  the  settlement,  and  is  not 
m  proper  execution  of  the  power. 

Lord  Manspirldw— The  two  objections  made  to  these  leases,  are, 
first,  that  by  the  settlement,  the  re-entry  is  to  he  made  incident  to  the 
rent ;  but  by  the  lease  it  is  reserved  to  Sir  Jofta  Aslley,  his  heirs  and 
assigns.-* And,  in  the  event,  it  has  not  followed  the  rent,  but  gone  to  tlie 
heirs  of  the  lessor,  Sur  John  AsHty^  while  Lord  JknherviUe  is  in  the 
lawful  possession  and  receipt  of  the  rents :  secondly,  that  the  elanse  of 
re-entry,  which,  by  the  settlement,  ought  to  be  immediate,  is  by  ^ 
lease  fettered,  being  on  a  previous  denumd  and  previous  distress.  As 
to  the  first  objection,  by  the  nature  of  the  power,  it  must  go  with  the 
reversion  and  inheritance.  The  person  who  is  in  the  reversion  and  in* 
heritance,  is  he  that  is  to  enter  on  the  forfeiture  of  the  lease,  aod  no  one 
can  enter  but  he  to  whom  tlie  rent  is  payable ;  fbr,  as  LitOHam  says, 
'<  no  stranger  can  enter  for  forfeiture ;  for  a  stranger  cannot  be  in  by 
his  former  estate."  If  the  rent  had  been  reserved  for  the  term,  as  in 
the  case  of  Ccther  v.  Merrick^  stiU,  it  goes  with  the  inheritance.  «  Heifs 
and  assigns  "  can  only  mean  those  who  have  the  reversion  and  inherit- 
ance ;  otherwise,  as  is  said  (*),  they  would  be  words  of  surplusage.  The 
clause  of  re-entry  must  go  with  the  inheritance  the  same  as  the  rent; 
for  it  cannot  be  reserved  to  any  body  but  to  him  who  is  seised  of  the 
inheritance.  It  was  said,  that  it  ought  to  have  been  worded  to  the 
person  next  in  reversion  or  remainder.  The  words  **  heirs  and  assigns  " 
are  general  words,  and  are  as  good  and  quite  tantamount  to  particular 
words.^As  to  the  second  objection,  the  clause  of  re-entry  is  short, 
with  words  of  course,  and  does  not  preclude  the  operation  of  law.  A 
re-entry  is  to  enforce  the  payment  of  rent ;  it  is  an  immediate  forfeitare 
of  the  estate  by  common  law.  By  statute,  it  cannot  be  without  a  want 
pf  distress.  Therefore,  on  both  points,  we  agree  to  support  the  leases; 
so  the  verdict  must  be  eotered  for  the  defendants. 

(a)  Sect.  3t5. 
{*)  See  2  Wms.>s  Seuad.  JtO. 
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.  For  tb^  defendant  in  error  were  dted  Tooki^s  Dkernom  of  ICttl- 
Purkjf  (a),  Cormfm'  Digest  (6),  Grygg  v.  Moy^es  (c),  Lord  "^^^ 
Peire  v.  Lord  Auckland  {d)j   Sugden  on  Powers  («),   Han^  «. 

fcVw  V.  Kemp  (/),  Wright  v.  Wakeford  (g),  Doe,  d.  Mans-  ^* 
field  y.  Peach  (A),  Wright  ▼.  Bflr/o»  (i),  'Die  sUtnta  *M«ir* 
54  Geo.  3.  c.  168,  Pomery  v.  Partington  (j),  The  sUtute 
33  Hen.  8.  c.  39.  f.  63.,  T^  Jttomey-Generul  i.  Jum 
drew  (Ar),  Fitzgerald  v.  Xorrf  Fauconberg  (f),  Orby  f . 
Lord  AfoAi««  (ot),  Campbell  v.  LeacA  (ii),  J/o/we*  v.  Cog- 
hiU(p\  Sheppar^s  Touchstone  ip),  Gather  v.  Merrick  (q\ 
Thomas  v.  Howell  (r),  Jltham's  Case  (i),  Tiner  f  -<fAr 
ridgment  (/),  Doe,  d.  Scholefield  v.  Alexander  (u\  Rea, 
i.  Powell  V.  jKiwg  (x),  Coxe  v.  Dtfy  (y),  Doe,  d.  Allan  ▼. 
Ca/rer*  (;r),  Cooke  v.  BootA  (na),  Baynham  v.  Giiy«  Ho^ 
pital{bb),  Eaton  i.Lymicc),  Moore  v.  Foley  {dd),  Cohe 
Littleton  (ec).  The  statutes  34  Hen.  8.  c.  «4.,  11  Geo,  2. 
«.  J  9.,  8  &  9  /^«V/.  3.  c.  11.  «.  8.,  Thompson  v.  Lady 
Law/eyiff),  Nugent  ?.  Cuthbert  [(gg),  Roe,  d.  West  v. 
Dat?w  (AA),  Doe,  d.  Fow/er  v.  Wandlass  {ii),  1  Jf  ww.^e 
Saunders  (ftfc),  5  fiep.  (//),  Cofte  Littleton  (mm),  and  SAa/i- 
no/i  V.  Bradstreet  {nn). 

In  reply,  the  additional  cases  of  TAe  Earl  of  Cardigan 
w.  Montagu  (oo),  and  Taylor  ? .  Horde  (/y),  were  referred 
to. 


(a)  Vol.  i.  Sd  edit.  Psge  366.  (6)  Tit.  Condition,  O.  3.— — — 

(f)Cro.  ElU.  764. {d)  «Bos.dc  Pol.  139.  (e)  2d  edit. 

Page  «05. (/)3Ea8t,  439. (g)  4  Tannt.  «13.-— — 

{h)  i  Manl.  &  Selw.  676.— (Q  3  Maul.  &  Selw.  512. 0)3  Term^ 

Aep.    674. (fc)    Hardr.   «3. (0   FiUgib.  ^^'-—— 

Im)  S  Ch,  Rep.  Sd  edit.  56.  59.— ^n)  Amb.  748, (0  7/fe:B06. 

(p)  Page  87- CO  Hard.  94. (r)  4  Mod.  69. (0  B  Rep. 

154.— —(i)  Tit.  Grant,  H.  13.— -C")  «  Maul.  &  Selw.  585.— 

(*)  Forr.  19. (y)  13  East,  129. -(x)  2  ^t,  376^^7^ 

;«^  Cowp.  819. C**)  3  Ve».  295. {ee)  Id.  690. (d^  6  Vea. 

W.— 1«0  213,  .s.  346,347 {Jf)  2  Bo..  &  Pal.  ^3.— — 

igg)  IrUli  Case. (W)  7  East,  363. («)  7  Term  Rep.  117. 

(fcfe   Page  287,  n. {II)  Vufcc  iO,  b. (km)  P^8«*^^^;— — 

(w)  1  Sch.  &  Lefr.  6(L (oo)  Sugden  on  Powers,  2d  edit,  658.  App, 

(pp)  1  Burr.  #0.  S.  C.  Sogdeo  on  Powers,  625» 
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1891.  At  the  conduaion  of  the  wgiUDcnti  the  Lml  Chaocdloi^ 

^^j^       tfter  some  preliminaiy  obsenrntioos,  propounded  the  follow- 

^^*  log  qoettion  for  the  opinion  of  the  Judges : — 

d.  Whether,  haying  due  regard  to  the  true  intent  and  meaiH 

Jjw#a«»     ing  of  the  indenture  of  the  2nd  Jufy,  1757,  according  to  the 

legal  conatniction  of  the  several  parts  of  that  indeotore, 

as  stated  in  the  special  Tcrdict,  and  having  ako  due  regard  to 

the  legal  effect  of  all  the  facts  and  circumstances  found  bj 

the  special  verdict,  the  demise  of  the  5th  September,  1803, 

as  the  same  is  stated  in  the  special  verdict^  is,  for  an;,  and 

what  reasons,  bvalid  i 

The  twelve  Judges  being  divided. in  opinion,  delivered 
ikeir  judgments,  uriatim,  on  the  l6th  and  18th  instant,  ai 
follows :  and  on  the  latter  day,  the  Lord  Chancellor  and 
liQrd  Redesdale  gave  their  opinions. 

Mr.  Justice  Richardson,  after  having  very  shortly  stated 
the  case  and  question  as  above  proposed,  proceeded  as  fol- 
lows : — 

I  am  of  opinion  that  the  lease  of  1803,  is  invalid ;  be- 
cause I  think  it  is  not  made  in  conformity  with  the  leasing 
power  contained  in  the  indenture  of  1757.  The  leasing 
power  for  that  class  of  leases  of  which  the  lease  in  question 
is  one,  requires  ''  that  there  be  contained  in  every  such  lease, 
a  power  of  re-entiy  for  non-payment  of  the  rent  thereby  to 
be  reserved ;"  and  the  question  resolves  itself  into  this,— 
what  is  the  true  construction  of  these  words  ?— In  order  to 
decide  this  I  must  first  consider,  whether  the  words  them- 
aelves  import  and  convey  any  distinct  meaning ;  and  I  think 
they  do.  1  think  they  mean,  that  the  lessor  should  have 
power  to  re-enter,  if  the  rent  reserved  should  not  be  paid 
according  to  the  reservation. 

One  test,  and  I  think  a  fair  one,  whether  such  meanin^j  is 
conveyed  by  the  words  of  this  power^  would  be,  to  insert  in 
a  lease  a  proviso  for  re*entry,  expressed  as  nearly  as  possible 
in  the  very  words  of  the  power  itself ;  and  then  to  consider 
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tAaC  construction  a  provuo  so  expressed,  would  reqitirei 
and  whether  the  meaning  would  be  sufficientlj  dbtinct  to  be 
capable  of  being  enforced  by  a  Court  of  justice.  Suppose, 
then,  that  in  the  lease  of  1803,  it  had  been  provided,  thai 
it  should  be  lawful  for  the  lessor  or  person  entitled  to  the 
rent  '^  to  re-enter  for  non-payment  of  the  rent  hereby  re- 
served/' In  that  case,  would  the  person  entitled  to  the  rent 
have  been  empowered  to  re-enter,  if  the  rent  had  not  been 
paid  on  the  days  of  reservation  i  It  seems  to  me,  that  he 
would  have  been,  and  that  without  any  delay  or  condition, 
other  than  the  previous  demand  required  by  the  common 
law ;  for  all  that  he  would  be  bound  to  prove,  in  order  to 
justify  and  enforce  his  re-entry,  would  be,  that  there  waa 
a  non-payment  on  demand,  of  the  rent  reserved  by  the 
Iease.«^If  this  be  so,  it  seems  to  me  to  prove  that  the  neces- 
sity of  waiting  fifteen  days,  and  the  necessity  of  provmg  a 
deficiency  of  distress  on  the  premises,  imposed  by  the  pro- 
viso actually  contained  in  the  lease  of  1803,  are  conditiona 
not  warranted  by  the  leasing  power.  It  has  been  said,  thai 
the  leasing  power  requires  only  '^  a  power  of  re-entry,**  much 
stress  having  been  laid  on  the  indefinite  effect  of  the  article 
^a*:  and  it  has  been  further  said,  that  though  such  power 
of  re-entiy  is  to  be  '^  for  non-payment  of  the  rent ;"  yet,  dial 
the  words  "  for  non-payment "  are  not  equivalent  to  '^  oia 
non-payment,''  but  only  point  at  the  purpose  or  object  of 
the  power  of  re-entiy,  viz.  that  of  securing  the  paymeni  of 
the  rent.  It  appears  to  me  however,  that  although  the 
article  '^a"  be  indefinite,  yet,  it  cannot  in  just  construction, 
extend  an  indefinite  meaning  to  the  subsequent  words,  if 
they  soflkiently  import  (as  I  think  I  have  shewn  they  do)  a 
distinct  and  definite  meaning. 

In  this  sentence,  the  word  **  a"  seems  to  me  neither  to 
add  to,  nor  to  qualify  the  meaning ;  but  that  the  meanii^ 
would  have  been  the  same,  if  that  word  had  been  wholly 
omitted,  and  the  sentence  had  stood  thus— ^'  so  as  there  be 
contained  in  every  such  lease,  power  of  re-entry  for  non- 
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1821.        payment  of  the  rait  thereby  to  be  reserred."    And  as  to  the 

^'"^'^        obserrattons  made  on  the  meaning  of  the  words  "  for  oon- 

«•  payment  of  the  rent,"  ahhongfa  it  is  trae,  that  the  word  "fn^ 

^''        does  often  import  the  purpose  or  object,«-«nd  so  it  might 

Jbrsbt.      i,gf^^  if  ij,^  words  had  been  "  a  power  of  reentry  for  paymad 

of  (he  rent"—- yet|  the  saisie  word  ^*for  ^  as  often  imports 

the  cause  or  occasion  of  that  which  is  predicated :  and  such, 

I  thinki  is  its  import  h^e^  where  the  words  are  *'  a  power  of 

re-entry  for  non-payment  of  the  rent/'  meaning  on  occasion 

of  the  non-payment.    If  the  words  of  this  leasing  power 

import  (as  I  conceive  they  do)^  by  themselveSy  a  distinct  and 

definite  meaning,  I  think  it  follows  that  the  fact  stated  in  the 

special  yerdict  respecting  the  usual  and  accustomed  form  of 

leases  of  the  estate  mentioned  in  the  msrriage  settlement, 

can  have  no  legal  effect  on  the  construction  to  be  put  upon 

these  words.    Such  evidence,  I  conceive,  is  never  admissible 

in  die  construction  of  a  written  instrument,  unless  the  words 

of  the  instrument  itself   import  a  reference  to  something 

extrinsic,  or  unless  the  words  involve  some  latent  amb^ty, 

that  is,  an  ambiguity  not  appearmg  on  perusal  of  the  instnp 

ment  itself,  but  which  becomes  apparent  on  applying  its 

provisions  to  the  subject-matter. 

^he  words  of  this  leasing  power,  in  that  part  which  t^ 
spects  the  clause  of  re-entiy,  seem  to  me  to  involve  no  latent 
ambiguity,  nor  to  import  any  reference  to  any  thing  extrinsic.; 
Although  some  former  parts  of  the  same  leasing  power  do 
import  such  reference,  m.  where  it  is  required  that  the  lands 
io  be  leased  for  lives,  should  be  such  lands  as  were  in  lease 
for  lives  at  the  time  of  making  the  settlement,  and  that  the 
Tents  to  be  reserved  should  be  the  ancient  rents,  or  rents  as 
great  and  beneficial. 

I  admit  that  a  Court  of  law  is  boand  to  look  at  eveiy 
part  of  a  written  instrument,  in  order  to  ascertain  the  meas' 
ing  6f  the  parties  in  a  particular  part.  But  I  think  it  hy 
no  means  follows,  because  this  aettlement  in  respect 
of  the  rack-rent  leases,  expresses  that  the  tenant  is  to  be 
allowed  twenty-eight  days  for  payment,   that  therefore  it 
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a  similar   or  any  allowance  of  time,  which   is  not    only      g""^^ 

not  ezpressedi  but  which  appears  to  me  to  be  at  variancb  v.. 

with  what  is  eipressed.     Supposing,  however,  it  were  pos-  ^. ' 

sibte  on  this  ground  to  get  rid  of  the  objection  made  against      'bmbv. 

the  lease  of  1803,  in  respect  of  the  allowance  of  fifteen  days ; 

another  and  still  more  decisive  objection  remains,  viz.  that 

this  lease  'fetters  and  confines  the  power  of  re-entry  to  such 

cases  only,  where  there  is  a  want  of  sufficient  distress— a 

condition  which  appears  to  me  to  be  equally  inconsistent 

with  the  power  applicable  to  leases  for  rack-rents,  and  to 

that  which  is  applicable  to  leases  for  lives. 

'  The  case  of  Coxe  v.  Day  (a),  which  I  think  was  rightly 

decided,  'appears  to  me  to  be  in  point,  and  I  cannot  draw 

any  distinction  which  is  satisfactory  to  my  own  mind,  from 

the '  circumstance  that  the  leasing  power  there  allowed  a 

period  of  twenty-one  days  for  payment,  whereas,  the  leasing 

power  now  under  consideration  as  to  the  leases  for  lives, 

expresses  no  such  allowance.    It  is  true,  that  in  Coxe  ▼• 

Day,  the  former  case  of  Hotley  v.  Scot  (6)  does  not  appesAr 

to  have  been  cited :  and  it  seems,  that  in  the  last  mentioned 

case,  a  similar  objection  taken  to  a  lease  granted  under  a 

power,  was  over-ruled  by  the  Court  of  Kin^s  Bench.    On 

what  ground  the  Court  proceeded  there,  we  are  not  apprised, 

and  being  obliged  now  to  make  our  election  between  the 

two  authorities,  I  must  express  my  concurrence  with  that  of 

Coxe  V.  Day.      It  has  been  suggested,   that  the  statute 

4  Geo.  9,.  c.  28,  though  professedly  made  for  the  benefit  of 

landlords,  does,  in  efiiect,  take  away  their  right  of  re*  entry 

at  common  law,  and  confine  them  in  all  cases,  to  the  sta^ 

tutable  remedy  thereby  given,  which  remedy  can  never  Jbe 

exercised  without  proof  that  no  sufficient  distress  was  to  be 

ibuiid  on  Ae  demised  premises,  countervailhfg  the  arrears 

then  due.    And  I  think  it  must  be  admitted,  that  this  conh 

(a)  13  Hast,  118. (6)  Lofit.  316.    Set  also,  Mr.  BMfltfr's  MS«. 

-aoU,  ante,,  page  S4e» 
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1821.       struction  of  the  statute,  if  it  be  the  true  one*  fiusuthtSit 
^^^'^        sufficient  answer  to  the  second  objection  made  ta  the  lease 

fiMlTfl 

V.  of  1803 ;  for  in  that  case,  the  lease  has  only  expressed  lha|, 

^''  ivhich,  whether  expressed  in  the  lease  or  not,  the  statute-kw 
Jbrsbt.  bas  provided.  But  I  cannot  think  that  this  is  the  true  coi^ 
'  struction  of  the  statute.  Its  object,  as  appears  to  me  bot^ 
from  the  recital  and  enactments,  was  to  relieve  landlords  from 
certain  inconveniences,  to  which  they  were  subject  by  the  law 
as  it  then  stood,  and  to  give  them  certain  remedies  to  which 
they  were  not  before  entitled,  but  not  to  deprive  them  of 
any  remedies  or  rights,  to  which  they  were  already  entitled  bj 
law.  It  contains  no  negative  or  prohibitory  words,  which 
I  think  would  obviously  have  been  inserted,  if  the  inlentioa 
had  been  to  deny  to  the  landlord  the  future  exercise  of  any 
ancient  right : — And  it  would,  as  it  strikes  me,  be  a  strange 
construction  to  hold,  that  words,  apparently  intended  for  (he 
landlord's  benefit,  do,  from  their  generality,  operate  to  ex- 
tinguish any  of  his  ancient  rights,  when,  if  such  had  been 
the  intention,  it  would  have  been  so  easy  and  so  obvious  to 
express  it.  That  such,  however,  was  not  the  intention,  I 
think  manifestly  appears  from  this, — that  whenever  the  new 
mode  of  proceeding  in  ejectment  given  by  the  statute  is  pur- 
sued, the  statute  declares,  that  '^  then  and  in  every  such  case, 
the  lessor  in  ejectment  shall  recover  judgment  and  execotioo 
in  the  same  manner  as  if  the  rent  in  arrear  had  been  l^aliy 
demanded  and  a  re-entry  made."  It  refers  to  the  legal  de- 
mand and  re-entry  as  a  still  subsisting  mode  of  proceeding, 
not  repealed  or  affected  by  the  statute,  and  thereby  shews, 
thai  the  old  mode  of  proceeding  was  intended  to  be  left  as  it 
was,  although  the  new  one,  if  adopted,  is  declared  to  be 
equivalent  for  the  purpose  of  obtaining  a  valid  jud^pnent 
and  execution.  This,  I  believe,  has  always  been  considered 
as  the  intent  and  effect  of  the  sUtule :-— And  although  I  am 
not  able  to  point  out  any  case  where  it  has  been  expressly 
decided,  tlmt  the  statute  does  not  take  away  the  landlord's 
remedy  at  common  law ;  several  have  occumd,  where  land> 
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lordt  have  so  proceeded  without  any  olgection  on  that  grouodi 
and  it  has  been  taken  for  granted  that  they  were  entitled  to 
do  so.  The  cases  of  Doe,  d.  Forsier  v.  Wandlau  (a),  and 
Roe,  i.  West  v.  Dark  {b),  are  to  this  effect;  and  ^o  ii 
1  WUUamis  Saunders  (c). 

It  has  been  said,  that  if  the  lease  of  1803  be  invalidated, 
the  decision  will  shake  mapy  titles;  but  I  have  no  means  of 
knowing  whether  this  observation  is  well  fo^nded^  or  to  wha( 
extent.  If  such  should  be  the  cons^i^ence,  I  shall  regret 
it,  but  I  capnot  feel  that  such  an  appcel)ension  can  afford  « 
legitimate  ground  for  decidii^  the  preset  case  otberwiai 
than  as  the  words  and  legal  effect  of  ^he  insljruments  now 
under  consideration!  seem  to  me  to  require. 

Upon  the  whole^  therefore^  I  am  boundj  for  the  reason* 
before  given,  to  answer  the  question  proposed  by  your  Lord- 
ships,  in  the  affirmative. 


Smith 
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Mr*  Justice  Best. — The' words  of  the  power  are  "  and  so 
as  there  be  contained  in  every  such  lease  a  power  of  reentry 
f9r  non-payment  of  the  rent  thereby  to  be  reserved."  It  is 
impossible  that  words  more  general  than  those  can  be 
adopted. 

I  consider  the  law  to  be  now  settled  by  a  series  of  cases, 
none  of  which  are  touched  by  the  subsequent  determination 
iu  Coxe  V.  Day,  or  any  other  conflicting  authority,  that 
under  a  general  power,  such  as  this,  an  absolute  uncon- 
ditional power  to  re-enter  at  the  instant  the  rent  becomes 
due,  is  not  necessarily  required.  I  admit,  that  any  conditions 
with  which  |he  tenant  for  life  may  qualify  the  power  to  be 
reserved,  must  be  reasonable  and  l^al ;  but  I  consider  that 
the  intention  of  the  settlor  is  satisfied  in  this  cascj  by  the 
power  of  re-entry  which  has  been  reserved  in  the  proviso, 
containing,  as  it  does,  these  usual  an4  reasonable  qualifica- 
tions. They  are  qualifications  from  which  no  injurious  cont- 
sequencea  can  resist  to  the  reversioner,  either  by  lessening 

(«)  7  Term  Bep.  1X7< {b)7  Kttt,  365.-^— Kc)  Page  986,  a.  16|  t. 
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bis  seeurity  for  the  payineiit  of  the  renti  or  m  maj  ofter 
respect ;  nvhilst  they  protect  the  tenant  firoai  die  danger  of 
being  entrapped  into  an  immediate  forfeitore,  if  indeed  a 
forfeiture  couid  be  eiacted  from  him,  so  long  as  the  rent 
due  to  the  reversioner  should  be  sufficiently  secured.  It  baa 
been  long  settled,  that  these  qualifications^  which  the  Iftwvrill 
supply  to  any  genend  contract,  cannot  be  excluded  but  by 
express  words  ;  and  here  theie  are  none  to  be  found. 

Nor  is  this  a  new  doctrine  in  law,  or  confined  in  its  uppli* 
cation  to  suigects  of  thia  nature  :  it  applies  to  erery  part  of 
die  hw,  as  far  as  it  aflects  human  conditions.  Thus,  if  oue 
contract  generally  to  deliver  goods,  it  is  not  imperatively  ne- 
cessary that  they  should  be  delivered  on  the  instant :  all  that 
can  be  required  is,  that  they  be  delivered  within  a  reasonable 
time.  If  any  stipulated  service  be  engaged  to  be  performed^ 
die  performance  of  it  must  be  intended  to  be  ondeitakea 
within  a  reasonable  period;  and  that  reasonable  period, 
again,  does  not,  in  coostrucdon,  exact  the  condidon  that  the 
contracting  party  riiall  occupy  every  moment  of  die  inters 
mediate  time  in  the  service  to  be  performed,  to  the  exchtsion 
of  aH  relaxaUon.  All  cases  of  this  nature  must  be  decided 
with  reference  to  that  common  principle.  If  cases  were 
necessary  to  support  that  principle,  this  point  has  been 
decided,  and  the  very  qualificaUons  wliich  are  introduced 
into  this  clause  of  re-entry,  have  been  saiicdoned  as  reason^ 
able  and  usual,  valid  and  subsisting,  under  powers  precisely 
similar  to  the  present.  The  pracdce  of  Wesimimter  Hall, 
and  the  understanding  of  all  lawyers  in  all  times,  have  nni* 
formly  recognized  this  principle,  as  well  as  those  which  I 
shall  have  occasion  to  state  hereafter.  The  cases  on  diis 
subject  are  certainly  very  few.  I  consider  that  Caxe  v.  Dtnf 
has  nothing  to  do  with  the  question  ;  and,  with  the  stroiq^ 
opinion  I  now  entertain  on  the  subject,  if  I  had  bad  die 
honour  of  a  seat  on  the  Bench  when  it  was  decided,  1  shodd 
have  differed  with  t)ie  Judges  in  that  decision.  Of  die  cases 
I  have  alluded  to^  the  first  I  shall  mendov  it  that  of  Jams, 
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d.  Camper. v.  Fern^  (a).  I  am  aware  tbat  tbia  »  a  case  of 
negatipe  authority,'  the  point  in  question  not  having  been 
laited  there,  although  the  opportunity  was  afforded.  It 
proves,  however,  when  the  industry  and  leammg  of  the  bar 
at  tbat  period  are  considered,  that  the  objection  not  having 
been  taken,  it  was,  in  their  opinion,  as  well  as  in  that  of  the 
Coort,  not  tenable. 

In  that  case>  a  tenant  for  life  bad  power  by  act  of 
paiUament  to  grant  building  leases  for  any  term  not  ezceed- 
iog  sixty-one  years  "  so  as  in  every  such  lease  diere  be 
cootahied  a  condition  of  re-entry  for  non-payment  of  rent  :''-r* 
And  the  clauses  of  re-entry  in  the  leases  granted  by  him,  were 
for  non-payment  of  the  rent  in  forty-two  days  after  the  day  of 
payment.  The  qualification  there  was  for  a  much  longer 
period  than  the  present,  which  is  confined  to  fifteen  days,  ^nd 
yet  no  objection  was  raised  on  that  ground,  although  it  was 
stated  in  the  judgment  that  the  case  had  been  most  fully 
aigued.  The  reason  appears  to  me  to  be  self-evident,.  tiz» 
that  the  introduction  of  such  a  qualification  had  been  aflnc- 
liooed  by  a  practice  which  no  argument  could  overturn. 

The  ncKt  case  is  that  of  Hotley  v.  Scot,  which  appears  to 
me  to  have  expressly  decided  this  point.  [Here  his  Lordship 
lead  it  from  the  MS.  note  of  Mr.  Butler  (6)J  and  observed, 
that  however  young  he  might  have  been  at  the  time  it  was 
taken,  he  considered  it  to  be  perfectly  accurate ;  as  it  bore 
every  appearance  of  the  care  and  correctness  for  which  that 
learned  gentlemen  has  since  been  distinguished. 

Lord  Mansfield  there  held,  that  the  clause  was  a  good 
execution  of  the  power,  although  the  power  authorized  no 
such  stipulation  in  words  ;  and  his  Lordship  there  said,  '^  the 
daose  of  re-entry  is  short  with  words  of  course,  and  does 
not  preclude  the  operation  of  law.  A  re-entry  is  to  enforce 
the  payment  of  rent ;  by  statute,  it  cannot  be  without  a  want 
of  distress.'^  This  appears  to  me  to  be  a  most  able  epitome 
of  the'  la^  upon  this  subject.    By  ^'  words  ^of  course,''  his 
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Lordship  meant  such  words  as  were  generallj  used  by  convej' 
ancers,  according  to  a  settled  form  in  cases  of  that  descrip- 
tion ;  and  he  observed,  that  the  clause  of  re-entry  with  such 
words,  did  not  preclude  the  operation  of  law.— So,  here, 
the  general  words  do  not  exclude  such  operation,  by  the  in- 
troduction of  the  usual  covenants  under  a  lease  of  thb 
nature. 

I  use  the  decision  in  that  case  for  a  double  purpose,  viz. 
first,  that  it  is  an  authority  to  shew  that  reasonable  qualifica- 
tions may  be  introduced  into  clauses  of  re-entry,  when  the 
terms  of  the  power  are  general :  and,  secondly,  that  the 
qualification  most  objected  to  in  thi»  lease  ia  reasonable. 
Besides,  hisLordship  adverted  to  the  antecedent  existing  prac- 
tice, which  the  counsel  who  argued  Janes,  d.  Cowper  v. 
Fernet^  were  apprized  of,  and  who  therefore  did  not  raise 
the  point  in  the  course  of  their  argument  in  that  case. 

The  object  of  the  clause  of  re-entry  has  uniformly  been 
considered  to  be,  security  for  the  payment  of  rent :  and  npon 
that  ground  'it  is,  that  a  Court  of  equity  will  always  relieve 
against  the  forfeiture.  In  the  case  of  Wadman  v.Calcraft  (a), 
the  late  Master  of  the  Rolls  stated  that  to  be  the  principle  on 
which  the  Court  relieves  against  forfeiture  for  non-payment 
of  rent ;  for  be  observed,  ''  there  is  no  doubt^  equity  will  re- 
lieve against  the  forfeiture,  considering  the  purpose  of  die 
clause  of  re-entry  to  be  only  to  secure  the  payment  of  rent, 
and  that  when  the  rent  is  paid,  tbe  end  is  obtained.**  So,  m 
Hotkjf  v.  Scot,  Lord  Mansfield  said  "  a  re-entry  is  to  enforce 
the  payment  of  rent."  ITiat  being  the  only  recognized  avail- 
able object  of  the  clause  of  re-entry,  and  as  it  is  impossible 
to  shew  that  the  introduction  of  the  conditions  inserted  ia 
this  proviso  at  all  tends  to  abridge  or  diminish  the  security 
for  the  rent,  I  hold^  that  it  is  therefore  not  an  insufficient 
execution  of  the  power  given  by  the  deed,  that  such  qualifi- 
cations should  be  introduced.  But  I  mainly  rely  on  the 
position,  that,  if  tbe  creator  of  a  power  would  exclude  ibe 
(«)  lOVes.  ca» 
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effects  of  the  otherwise  necessary  operation  of  law  upon  1821. 
power;}  of  a  similar  nature ;  and  if  he  requires  a  deviation  ^^'^'• 
from  the  established  forms  of  practice  in  the  particular  in-  o. 

6tance«  it  can  only  be  effected  by  express  words:  and  if  there  ^.  ' 

be  no  such  words  of  exclusion  used,    all  the  known,  the       Jkk«et. 
usual,  and  the   Legal  qualifications  inay  be   introduced  in 
executing  the  power. 

To  alter  the  regular  course  of  law,  there  must  be  the  con- 
sent of  parties.  In  Dormet^s  Case  (a),  it  was  resolved,  (long 
before  the  statute  4  Geo.  2.  when  the  law  required  a  demand 
of  the  rent  before  a  forfeiture  should  attach)  that  *^  re-entry 
for  default  of  payment  of  rent,  without  demand  of  it,  may  be 
by  special  consent  of  the  parties."  At  tliat  time,  the  party 
meaning  to  re-enter,  must  have  demanded  the  rent  at  the  last 
period  of  the  day  on  which  it  was  due,  or  he  could  not  avail 
himself  of  the  right  of  re-entry.  However  general,  there- 
fore, the  power  might  be,  still,  the  law  qualified  it  by  a  ne- 
cessity of  making  a  demand  of  the  rent ;  and  if  it  should  be 
intended  that  the  common  course  of  law  was  not  to  take 
effect,  the  special  consent  of  the  parties  was  necessary  to  be 
expressed  in  terms  to  that  effect,  or  the  operation  of  law 
upon  the  general  contract  would  not  have  been  excluded.  If 
chat  were  so  before  the  statute,  why^  when  the  statute  has 
taken  away  that  necessity  and  created  another,  should  not 
that  other  be  regarded  as  a  legal  qualification,  and  as  neces- 
sarily implied  by  law  as  the  former  had  been  ?  The  words 
stated  in  the  report  of  that  case  are,  **  and  divers  other  cases 
were  put,  wliere  consent  of  the  parties  shall  alter  the  form  and 
course  of  the  law.''  The  use  I  make  of  that  case  is  to  shew, 
that  where  a  legal  qualification  is  not  expressly  excluded  by 
the  parties  in  terms,  the  law  attaches  and  has  the  effect  of 
controlling  and  moulding  their  general  contracts.  In  this 
power,  as  created  by  the  deed,  there  is  nothing  expressed  to 
exclude  the  operation  of  law,  and  the  established  practice  of 
IVeUmimier  Hall  \  and  the  Courts  have  always  held  these 
(a)  6  Rep.  40,  b. 
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qualifications  adopted  in  the  common  forms  of  assurances  in 
use  with  conveyancers,  to  be  reasonable  and  proper.  Then 
the  case  of  Hotley  v.  Scot  is  a  positive  authority  in  favour  of 
the  introduction  of  such  conditions,  and  is  not  in  any  degree, 
negatived  by  that  of  Coxe  v.  Day.  The  Court  there,  did  not 
^ive  such  a  judgment  as  has  been  assumed  in  the  course  of 
this  argument.  Two  of  the  Judges  (Lord  Elknborough  and 
Mr.  Justice  Bayley)Yifho  delivered  their  opinions  in  that  case, 
have  since  supported  the  determination  of  Hotley  v.  Scat, 
by  the  judgments  which  they  have  pronounced  in  the  present, 
iu  the  same  Court,  and  which,  I  consider,  is  not  affected  by 
the  decision  in  Coxe  v.  Day.  Lord  Ellenborough,  indeed, 
while  that  case  was  arguing,  threw  out  incidental  observa* 
lions,  apparently  militating  with  the  doctrine  of  Hotley  v. 
Scot ;  but  it  is  not  fair  to  hold  a  Judge  bound  by  the  oc- 
casional remarks  which  proceed  from  him  in  the  course  of 
a  discussion,  and  which  are  often  mentioned  merely  for  the 
sake  of  fixing  the  attention  of  counsel,  or  giving  a  new  di- 
rection to  the  course  of  the  argument.  It  is  only  from  the 
ultimate  decision  in  that  case,  that  any  principle  of  law  can 
be  fairly  or  properly  deduced.  The  case  of  Coze  v.  Day  is, 
however,  very  distinguishable  from  the  present,  and  from 
Hotley  V.  Scot,  and  in  this  very  material  respect : — ^There  was 
a  qualification  introduced  into  the  power  of  re-entry  in  the 
lease,  which  was  the  subject-matter  of  the  argument  in  the 
former  case,  by  the  creator  of  it,  by  which  the  landlord 
would  have  been  deprived  of  the  benefit  of  the  statute 
4  Geo.  £.,  and  the  tenant  would  have  had  all  the  undue  ad- 
vantage of  the  difliculty  attending  the  old  necessity  of  making 
a  demand  of  the  rent,  with  all  the  formalities  which  that 
statute  was  meant  to  extinguish.  The  words  of  the  condition 
of  the  power  in  that  case  are,  ''so  as  in  every  such  leases 
there  be  contained  a  condition  of  re-entry  for  non-payment 
of  the  rent  reserved,  by  the  space  of  twenty-one  days."  So 
far,  the  proviso  for  re-entry  pursues  the  words  of  the  power, 
and  if  it  had  stopped  there,  it  would,  perhaps,  have  been 
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beldsafficienty  as  it  might  then  have  been  said,  that  it  was  1821. 
a  specific  power  —  it  prescribed  all  the  terms  which  the  "^^^ 
creator  of  it  meant  should  qualify  the  right  of  re-entry,  ac-  ,« 

cording  to  the  rulci  that  expremo  unim  est  exdusio  aUeriut.  ^^* 
But  the  distinction  on  which  1  rely,  is  the  introduction  of  Jbesst. 
the  words  <'  b^ing  lawfully  demanded,^*  between  those  words 
and  the  other  member  of  the  condition,  that  no  sufficient 
dbtress  can  be  found  upon  the  premises.  In  that  case  un- 
questionably, the  proviso  in  the  Ijease  was  not,  io  that  parti«> 
cular  respect,  in  conformity  with  the  power  in  the  deed  $ 
because,  by  inserting  the  words  ^'  being  lawfully  demanded^ 
such  a  condition  was  not  only  xtol  warranted  by  the  law,  but 
U  was  contrary  to  it,  casting  on  the  landlord  a  burthen  and 
difficulty^  from  which  an  express  statute  had  been  passed  for 
the  purpose  of  relie^ring  him^  He  would  be,  by  such  con- 
ditioa,  thrown  back  into  the  difficulties  from  which  the  sta- 
tute had  extricated  him ;  be  oiusl,  in  that  case,  have  watched 
from  the  particular  day  on  which  the  rent  should  become 
due,  and  have  noade  tha  demand,  as  formally,  at  san-set,  witl^ 
all  the  fqrmaliuss  which  had  been  dispensed  w)th  by  tbe  new 
law. 

The  rejection  of  such  a  condition,  indepd,  b  fqlly  con# 

aistent  with  the  principle  that  tfaie  landlord's  right  shall  not 

be  clogged  with  difficulties  beyond  the  law.    That  fMsCt 

thereforci  I  consider  as  being  veiy  distiognishable  from  tha 

decision    in  Hfdley  v.  Scot  in  dtat  respect ;  and  for  that 

reason^  it  is  not  a  conflicting  detenmoation;  and  1  tbiok  th» 

latter,  confiriMd  as  I  have  9hf)wn  it  to  haye  been,  abundant 

anthority  for  the  decision  of  this  question  in  tba  nciptive^ 

Another  principle  to  be  considered  in  forming  an  opinion  in 

this  case,  is  furnished  by  that  of  Opey  v.  Thomadiu  (a),  vi%. 

that  ^'  ppwars  are  to  be  ^pounded  according  to  the  intent 

of  ^e  parties,''  as  was  said  by  Mr.  Jfistice  Twisd^n^ — a  mle 

reeognized  more  fully  b  Gaodtitle,  d.  Clarges  v.  Funufa^  {b% 

isbeip  L^rd  Jifan^ld,  in  giving  the  judgment  of  ibe  Cour^ 

(a)  Sir  T.  Raym>  iSf,  (6)  S  Dong.  ses.  / 
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laSl.       ^4,  ''  Powers  are  now  a  commoD  modification  of  tiiO|ieHy 
^T""^        in  land,  and  as  such,  are  to  be  carried  into  effed  accordiBir 

DMITir  /  ** 

«w         to  the  intention  of  those  who  create  tbem^Ca). 
Dor  ' 
d.  *         '  If,  then,  die  sole  tegittmate  power  to  re-enter,  which  is  now 

JxBtsrt  ^jjjy  ^  common  modification  of  the  enjoyment  of  real  pro* 
pertji  be  to  secure  the  payment  of  rent ;  and  if  the  intentioii 
t>f  the  party  exacting  the  introduction  of  such  a  power,  is  to 
be  regarded  in  construing  the  terms  of  it*-*can  any  man  doubt 
that  the  intention  of  the  creator  of  the  leasing  power  in  ques^ 
tioo  has  been  fully  satitrfied  by  the  clause  for  re-entry  inserted 
in  the  proviso  for  diat  purpose  in  this  lease  i  It  has  merely  M 
its  object  to  secure  the  rent,  and  that  is  the  only  legitimate 
purpose  of  it.  If  an  absolute  forfeiture  of  leases  was  to  be 
the  immediate  and  inevitable  consequence  of  non-payment  of 
the  rent  reserved,  on  the  day  it  became  due,  it  would  be  a  coo* 
sequence  most  prejudicial  to  the  tenant,  to  the  landlord,  to  the 
remainder-man,  and  to  the  public  ;  for  it  would  letid  to  <li»* 
counige  the  cultivators  of  land,  and  create  a  neglect  of  pro- 
pert}',  injurious  to  all  parties^  and  tb  the  combiunity  at;  luge^ 
if  forfeitures  were  to  be  rigidly  exacted  widiout  regard  to 
circumstances.  But  would  the  conditions  attached  to  this 
power  of  re-entry,  defeat  in  any  respect,  those,  or  atiy  fiiir 
views  of  either  party  to  whom  it  related,  and  for  whose 
interest  it  was  intended?  Certainly  not,  and  therefore  I 
Say,  if  the  intention  of  the  parfies  is  to  be  attended  to^ 
i  Consider  that  this  leaae  is  a  suffiei^t  execution^f  (he 
power.  But  whether  I  am  ri^t  or  not  hi- the  view  which 
I  have  taken  of  this  question,  I  have  done  enough  to  estabi- 
lish  the  validity  of  the  lease,  if  I  have  brohght  the  case 
into  doubt  and  difficulty ;— and  that  it  has  been  brought  into 
doubt,  is  apparent  from  the  various  and  protracted  diseas- 
sions  which  it  has  occasioned,  both  iri  the  Courts  below 
and  in  this  House.  I  should  be  one  of  the  last  to  advise 
your  Lordsliips,  as  a  Judge,  that  established  rules  of  law 
should  in  any  case  be  broken  in  upon,  out  of  regard  to  aify 

(a)  5^  3  Doog.  575. 
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eomiderttiotis  reMhig  upon  ^liable  grouiidb ;  because' Ins  169(1% 
awara  that  great  iniquity  is  always  the  consequeBNoa  of  ewerf  wmmk 
such  deviation  from  those  rules*    But  when  the  equity  «f  tf  i^  . 

ease  consista  vrith  the  law  arising  upon  the  CB-camstances  of  #.  ^ 

it,  as  far  as  any  settled  principles  of  hw  can  be  found  to  '*••«*'* 
W^y>  ^^  strictness  should  not  be  insiifted  upon.  EtpAtf 
is  naturally  engre? en  on  the  hearts  of  all  •  men^  learned  and 
unleanved.  Every  one  may  see  the  palpable  equky  and  thd 
jttttice  vf  this  case.  In  doubtful  matters,  conaequencttf  may 
be  weighed :  and  I  have  frequently  heard  th«  most  emineit 
Judges  aay  of  particular  cases  pending  before  them,  in  which 
th^y  hate  felt  themselves  fettered  by  the  ancient  «sage  and 
coarse  of  practice^  that  if  they  were  new,  tU^y  Mfioaid  dioide 
them  according  to  die  reason  and  equity  of  the  ctrcimstBticetf^. 
where  not  inconsiiBtent  with  the  nlleti  of  law :  and  I  Consider 
it  tb  be  sound  legal  reasoning,  that  established  priawiples  sve 
not  t6  hie  ehaken. 

But  in  this  case,  the  established  practice  and  the  weight  of 
authorities  are  decidedly  in  fsvour  of  the  obvious  reason  and 
justice  of  it ;  and  if  it  were  not  now  to  be  decided^  agree- 
ably with  that  established  coursei  the  determination  would 
shake  the  titles  of  every  person  in  the  kingdom,  who  is  in  the 
possession  of  valuable  estates  held  upon  leases  under  sirh 
•powers  as  the  present.  An  imniense  "proportibn  of-  the  landed 
property  of  diia  cottntry,  is  granted  oat  by  tenuta  for  life 
upon  leases  of  this  sort  for  finable  consideration,  <and  this 
lamentable  consequence  would  foHow,  that  claims 'for  tndea»- 
nity  to  an  enormous  amount  would  be  'aet  ■  tip  againat  funds 
which  may  have  been  long  ago  raised  by  the  pirovident  care 
of  a  prudent  father,  to  secure' provisions  for  the  younger 
branches  of  his  femily ;  and  the  grantees  of  vakiable  leases, 
fsiHy  pnrchnsed,  might  on  a  sudden  be  tatntd  out  of  poasea- 
sien  of  their  estates  for  a  mere  error  in  the  framing  of  the  in- 
strument ;  although  the  form  sliould  be  consiateni  with  ikm 
long-established  precedenu  which  have  been  foHowed  in  all 
practice.    These  le^es  are  granted  to  a  very  great  eitteht  all 
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over  the  West  of  Enghnd,  wbeie  tbb  prsctice  of  selUiDg  es- 
tates particularly  prevails.  The  estate  of  many  a  family^,  there- 
fore, in  that  pai t  of  the  country,  depends  on  the  validity  of 
such  demises :  and  I  have  reason  to  know,  from  means  afforded 
me  by  my  situation  as  Judge  upon  that  circuit,  that  similar 
attempts  have  been  already  made  to  take  advantage  of  simi- 
lar objections.  I  should  therefore  be  disposed  to  bold, 
that  it  would  be  suflkient  to  support  such  leases  against  such 
objections,  that  there  should  be  any  doubt  upon  the  question ; 
and  that  there  are  doubts  of  very  considerable  magnitude,  ths 
experience  of  this  case  abundantly  shews.  My  opinion  being, 
that  the  lease  in  question  is  valid,  makes  it  unnecessary  for 
sne  to  say  any  tbiog  upon  the  point  which  has  been  raised  as 
to  the  admissibility  in  evidence  of  the  former  leases ;  this 
power  bemg  general,  and  the  proviso  for  re-entry  contained 
in  the  lease  having  in  it  nothing  unreasonable  or  inconsistent 
with  the  terms  of  the  condition  upon  which  it  was  to  be 
exercised  :  I  therefore  feel  myself  bound  to  answer  the 
question  which  has  been  proposed  to  us  by  your  tiordsbip% 
in  the  negative* 


Mr.  Baron  Gabrow, — ^The  settlement  made  upon  the 
marriage  of  Lord  Vernon  with  Lady  Louisa  Barbara  bis 
wife,  on  the  Cd  Juiy,  1757,  on  which  this  question  arises, 
gives  a  power  of  leasing,  requiring,  with  respect  to  propertj 
of  the  nature  in  question,  that  there  shall  be  cootmned  ia 
the  lease ''  a  power  of  le-entiy  for  non-payment  of  rent/ 

In  this  power,  no  dtoTis  specified  by  vray  of  indulgence 
to  the  tenant  as  to  the  payment  of  the  rent,  after  the  day 
on  which  it  shall  fall  due,  nor  are  any  other  terms  required, 
than  that  the  person  who  from  time  to  time  shall  be  in  pos- 
session of  the  estate  shall  insert  in  the  lease  a  power  to  re- 
sume the  possession  for  non-payment  of  the  rent  The  lease 
granted  by  Lord  Femon  to  the  defendant  and  another,  con- 
tains a  clause  for  re-entiy,  if  the  rent  shall  be  in  arrear  for 
the  term  of  fifteen  days,  and  if  there  shall  be  no  sufficient 
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(fisrtre^s  apon  the  premises  to  satisfy  the  rent  \ — ^and  the  ques- 
tion is,  whether  this  is  a  good  execution  of  the  power,  or, 
in  otiier  words,  whether  thb  is  such  a  power  of  re-entry  as 
was  required  by  the  creator  of  the  settlement  i  It  is  observ- 
able, that  the  creator  of  the  power,  or  those  who  advised 
her,  knew  how  to  make  distinctions  as  to  powers  of  re-entry 
applicable  to  different  estates,  and  in  the  case  where  die 
rent  reserved  is  of  the  most  valuable  description,  thero 
the  creator  of  it  only  requires  of  those  who  shall  come 
in  succession  into  the  possession  of  the  estate  as  tenants  for 
life,  that  they  shall,  for  the  preservation  of  the  estate  in  the 
most  beneficial  form  and  extent,  for  those  who  shall  be 
from  time  to  time  interested  as  reversioners,  insert  a  provi- 
sion, that  if  the  valuable  rent  reserved  on  leases  for  years 
absolute,  shall  not  be  paid  for  twenty-eight  days,  then  there 
shall  be  a  right  to  enter  at  the  expiraticm  of  those  twenty- 
eight  days. 

In  the  case  of  the  render  of  2/.  a  year,  and  a  couple  of 
fat  capons,  or  Is.  6d.,  at  the  option  of  the  lessor,  it  is  in- 
sisted, that  the  power  of  re-entry  should  be  altogether  abso- 
lute and  unconditional,  and  that,  at  the  first  moment  when 
the  day  has  expired  on  which  the  money  is  demandable,  the 
power  of  re-entry  is  to  attach,  and  enable  the  reversioner 
at  that  instant  to  tuni  the  person  out,  who,  upon  a  valuable 
lease  for  years  determinable  upon  lives,  should  have  per- 
mitted  the  day  to  expire  before  he  had  paid  his  sum  of  2L 
1  admit,  that  if  the  maker  of  the  settlement  bad  in  express 
terms  said,  the  power  shall  be  to  re-enter  the  moment  al 
which  the  rent  is  due,  and  not  paid  or  tendered,  a  Court 
of  law  could  not  alter,  but  must  execute  such  power  so 
expressed. 

We  must  see  whether  the  power  in  question  has  beeo 
complied  with  or  not. 

The  terms  of  the  condition  in  the  settlement  are,  that 
there  shall  be  contained  in  the  leases  a  power  of  re-entry  for 
non-payment  of  rent.    Is  there  not  in  the  lease  granted  to 
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IMi.        the  defendant,  a  power  of  re-entry  for  non-payment  of  rent  i 

''^'"'^        There  is ;  but  it  bas  been  urged  with  great  force,  that  it  is 

«.  not.  such  a  compliance  with  the  power,  as  the  reversioner 

^f'        bad  a  right  to  expect  the  lessor  should  have  made,  for  he 

jBftsBT.      |)as  clogged  the  clause  of  re-<entry  with  a  delay  of  fifteen 

days,  and  also  with  the  necessity  of  seeing  that  there  is  no 

sufficient  distress  upon  the  premises.    The  answer  to  this 

appears  to  me  to  be,  that  according  to  our  experience^  such 

an  event  is  so  unlikely,  that  it  probably  did  not  occur  to 

the  maker  of  the  power  to  guard  against  it,  and  not  having 

in  express  terms  required  any  particular  form  or  terms  of 

the  clause  for  re-entry,  I  think  the  power  is  satisfied  by 

that  which  bas  been  inserted  in  the  lease  in  question,  and 

consequently  that  it  is  not  invalid. 

Mr.  Justice  Burrough. — Since  the  judgment  was  given 
in  this  case,  in  the  Court  of  Exchequer  Chamber,  I  have 
paid  the  closest  attention  to  the  subject.  I  have,  over  and 
over  again,  weighed  in  my  mind  the  various  facts  and  cir* 
cumstances  contained  in  the  special  verdict — and  have  ear- 
nestly endeavoured  to  dbcover  whether  I  had  formed  an 
^roneous  opinion,  when  I  concurred  in  that  judgment. 

After  the  fullest  deliberation,  I  am  of  opinion,  that  the 
demise  of  the  5th  September,  1803,  is  invalid — that  it  was 
valid  only  during  the  life  of  the  lessor  4  and  that  bis  death 
determined  the  estate  of  the  lessee. 

The  statute  4  Geo.  2.  c.  28.  was  relied  on  in  the  Exche- 
fuer  Chamber,  and  in  the  argument  before  your  Lordships, 
as  bearing  on  the  question.  In  my  view  of  this  case^  it  bas 
BO  application  to  the  subject  now  before  the  House.  That 
statute  (as  I  conceive),  applies  only  to  leases  which,  before  it 
was  passed,  might  and  must  have  been  avoided  by  entry — to 
cases  where  the  cause  of  avoidance  might  have  been  waived. 
Such  leases  were  valid  till  a  strict  legal  entry  was  made,  and 
before  snch  entry,  they  were  capable  of  confirmation  by 
suitable  acts  done  by  him  in  whom  the  right  of  re-entry  was; 
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bat  a  lease  by  a  tenant  for  life,  having  a  special  power  to  IMU 
demise,  if  not  made  conformable  to  the  power^  is  the  leas*  ^^^ 
of  a  mere  tenant  for  life,  and  has  validity  only  during  his  v. 

fife,  and  not  a  moment  longer^     J  cannot  see  that  any  welt-  a.  * 

grounded  argument,  from  a  provision  made  by  an  act  of  *■*•■*• 
Parliament,  in  the  case  of  demises  of  a  description  wholly 
different  from  the  present,  can  be  urged  in  support  of  that 
demise.  In  forming  our  judgments  on  the  question  submitted 
to  us  by  your  Lordships,  we  must  consider  that  we  ai<e 
required  to  give  our  opinions  on  the  construction  of  'a 
deed. 

There  are  certain  rules  of  the  common  law  which  must 
govern  us  on  such  an  occasion.  One  is — that  the  construc- 
tion must  be  made  on  the  whole  deed.  The'  principle  Of 
the  common  law  is,  that  Ex  antecedeiitibua  8^  consequend* 
bus  est  optima  interpretatio  (a). 

There  is  another  rule  which  also  strongly  applies  to  the 
case  in  question — ^and  that  is,  Quoiies  in  verbis  nuih  M 
ambiguitas,  ibi  nulla  expositio  contra  verba  fienda  est.  Act- 
ing on  these  rules,  I  contend,  that  there  is  no  ambiguity  in 
the  words  of  the  power,  and  that  it  is  manifest  from  tMe 
various  parts  of  the  deed  of  the  2d  July^  1757,  that  it  was 
the  intention  of  the  parties  to  have  those  words  understood 
as  they  are  written,  and  without  addition. 

The  clause  of  re-entry  in  the  demise,  ought,  I  contend, 
to  have  corresponded  with  the  reddendum,  which  is  to  this 
effect,  "Yielding  and  paying  the  yearly  rent  of  ^l.  atMf- 
chnelmas  and  Lady-day^  by  equal  portions,* — and  not  so 
corresponding,  I  am  of  opinion  that  the  lease  is  invalid,  first. 
Because  there  can  be  no  re-entry,  unless  this  rent  is  behind 
or  unpaid,  for  fifteen  days  from  Michaelmas  and  Lady-day, 
which  is  an  extension  of  the  time  beyond  that  in  the  redden* 
dam.  Secondly,  Because  the  re-entry  for  non-payment  of 
the  rent,  cannot,  by  the  express  terms  of  the  demise,  be 
made,  if  there  is  sufficient  distress  to  be  had  on  the  pre- 
(a)  Shep.  Touch,  c.  5.  rule  4,  Page  87. 
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**^^^        require  repetition. 
«.  It  bg8  heretofore  been  cooakiered,  diet  there  are  thme 

^^*  dietinct  powers  in  thie  deed.  I  eoncdive,  tlnit  conecQg 
J«ftM¥.  epeaking,  there  is  only  one  power,  consisting  of  three  dkf 
tiDCt  parts*  I  say  this,  because  the  enabling  woids,  ''  that 
it  shall  and  may  be  lawful,  Sie."  are  placed  at  the  head  of 
the  whole,  and  are  not  afterwards  repeated^and  the  other 
parts  are  introduced  by  the  words  '<  and  abo."  It  appeals 
to  me,  from  this  mode  of  looking  at  the  deed,  that  it  mnj 
be  fairly  collected,  that  the  framers  of  it  must  have  had 
thw  minds  directed  to  the  different  parts  of  the  power— 
and  must  have  designedly  and  deliberately  introduced  m 
additional  restriction  in  that  part  of  it  which  relates 
to  leases  for  years,  and  references  in  other  parts  to  ex- 
trinsic matters  —  and  designedly  and  deliberately  omitted 
any  such  additional  restriction  in  the  part  of  the  power  ia 
question,  and  also  all  words  of  reference  to  eatrinsic  mat- 
ter or  former  leases.  The  first  part  of  the  power  is  that 
which  relates  immediately  to  the  demue  in  question.  By 
this,  Mr.  Vernon  and  his  unfe  (who  by  the  deed  took  succes* 
sive  estates  for  life),  are  enabled  to  grant  leases  for  life,  or 
years  determinable  on  the  death  of  a  life  or  lives,  of  such 
lands  as  at  the  time  of  the  deed  were  leased  for  life  or  years 
determinable  on  the  Ndropping  of  a  life  or  lives ; — so  as  the 
ancient  and  accustomed^  yearly  rents,  duties,  and  services,  er 
more  or  as  great  and  beneficial  rents,  8cc.  be  reserved  or 
made  payable,  and  so  as  there  be  contained  in  every  sock 
lease  a  power  of  re-entry  for  non-payment  of  the  rent  there* 
by  to  be  reserved.  Now,  what  is  the  rent  thereby  to  be  re* 
served,  but  the  rent  in  the  reddendum  f  The  power  of  !«• 
entry  b  to  be  for  the  non-payment  of  that  rent.  If  it  wss 
not  paid  at  Michaelmas  or  Lady-day,  I  contend  that  it  is 
plain,  by  the  very  terms  of  the  deed,  that  the  right  of  re- 
entry ought  to  be  complete. 
It  is  not  to  be  doubted,  that  former  leases  were  admissible 
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hi  evldeMe — tbr  two  pdrposes.  Fifst^  to  shew  whtft  Itikb  IMl. 
were,  at  the  time  of  the  demise,  leased  for  life  of  yetirs,  ad  taiw 
described  in  the  deed ;  secondlyy  to  shew  what  the  ancient  •• 

and  accustomed  rents  were ; — for  former  leases  are  for  thosA  d. 

parposea  necessarily  referred  to.  But  it  appears  to  me  to  J*m"v« 
be  free  from  doubt^  that  as  to  die  power  of  re-eotiy  pre- 
scribed by  the  deed,  there  is  no  reference  to  former  leases^ 
or  to  prior  circumstanceSy  but  to  the  reddendum  only— ascer^ 
taining  net  only  the  rent  itself,  bnt  also  the  mode  and  tioM 
of  payment  This  power  of  re-entry,  prescribed  by  the , 
deed,  is  framed  in  plain  terms— it  contains  a  clear  propoaitioa 
in  itaelf-T-and  therefore  I  contend,  that  the  maxim,  diat 
Quoiies  in  verbis  nulla  est  ambiguiias,  ibi  mtUa  expoMo 
contra  verba  Jienda  e$t,  is  precisely  applicable  to  this  point; 
Thus  to  decide,  is  to  avoid  the  vicioua  mode  of  interpreta* 
tion  which  is  reprobated  by  a  maxim  to  be  found  in  Lord 
Baeon'9  Tracts  {a),  Divinatio  non  interpretatio  at,  qum 
omnino  recedit  a  liierd.  If  you  stir  beyond  what  the  <ked 
expressly  prescribes^  then  commences  the  divinatio — and  the 
inierpretatio  is  at  an  end* — Next,  foUowa  in  the  deed  whM 
I  say  is  more  properly  a  second  part  of  the  same  power, 
than  a  distinct  and  separate  power — ^the  genend  enabUag 
words  being  at  the  beginning  of  the  whole.  This  part  ia 
connected  with  the  former  by  the  words  *'  and  abo^**— ''  and 
also  by  indenture  to  demise  any  of  the  lands  in  die  aelde** 
nent,  for  any  term  not  exoeeding  twenty«*one  years  in  posses" 
sion :  so  as  there  be  reserfed  as  much,  or  as  great  and  be^ 
De6cial  yearly  and  other  rents  as  were  then  yielded,  or  the 
best  and  most  improved  yearly  rent  or  rents  as  can  be  rea* 
sonably  had  or  obtained;  and  so  as  in  every  such  lean  for 
an  absolute  term  of  years  (thus  distinguiahing  tUs  form 
from  the  former  leases),  there  be  contained  a  clause  of  re» 
entry,  in  case  the  rent  or  rents  thereupon  to  be  reserved,  bo 
behind  or  unpaid  for  the  space  of  lwenty*eight  days  after 
the  times  thereby  respectively  appointed  for  payment,  tbaro- 
(«}FoHe4r. 
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^83t.  ^'**  Thw  part  of  the  power,  which  is,  as  it  were,  uttered 
HvMy  JQ  the  flune  broeth  ^h  the  former  part  mder  the  same  en- 
^^«J^  |iUiBS'W0id9>  and  imited  to  ihem  by  the  words  ^  aild  dso,^ 
^2"i  affords  very  important  observations.— Firsty  the  rcAts  to'Hbc 
Jteswr^  f^fiejmed  in  these  leases  are  to  be  as  much,  or  as  great  and 
heneficial»  as  were  tbep  yielded.  Here,  therefore,  is  a  pUmi 
reference,  to  jtbe  then  existing  state  of  rents.  To  prove 
Ibis,  the  fonner  leases  were  good  evidence.  Or  secondly, 
the  rants  are  to  be  the  best  and  most  improved  that  can 
bfi  reasQiiably  gotten.  This  admits  too  of  reference  to  ex- 
trinsic matters.  The  third  observatipn  is,  as  to  the  clause  oF 
n>«ntry  preactibed  by  this  part  of  the  power,  in  ease  the 
xant  b^  bahind  or  unpaid  for  twenty-eight  days.  With  great 
4alemioa  to^the  judgment  of  those  who  entertain  a  different 
idea^  I  csnfi^t  refrain  from  expressing  my  strong  opinion 
oiMhia|Mrt  of  the  deed.  In  my  mind,  it  affords  an  aiga* 
ment  of  irresistible  weight— rthat- the  parties  tothb  deed, 
iuMintioiiayy  omitted  an  extension  of  the  Ume  of  payment 
Ml  the  first  part  of  the  power,  under  which  the  demise  in 
l|UMtion  is  contended  to  be  valid;  and  that  theyintentioff- 
pily  anaestad  the  e%tei|sion  of  twenty-eight  days  in  the  se^ 
cond-pwrt  And  1  confess  I  feel  myself  alanned  for  the 
ftte  of  m^n's  deeds — ^if  it  shall  be  holden  by  your  Lorddiips 
that  •the  deatuse  in  question  is  valid,  which  contains  an  ex- 
ieasion  of  the  time  of  payment  of  the  rent  to  fifteen  addi*^ 
liomddaj^s— not  hinted  at  in  the  power  itself,  and  incon- 
aktfllit  wilh  the  reddendum ;  and  which  also  contains  a  pro- 
vitoon  which  deprives  the  reversioner  of  his  re-entry,  if  oa 
amf  paf  t  of  the  premiaes  there  may  chance  to  be  a  sufficient 
distress.  That  the  clause  of  distress  imposes  a  difficulty  on  the 
reversioner,  is  proved  by  the  Case  of  jR^es,  d.  Powell  v.  King, 
which  was  tried  before  Mr.  Justice  Hedth,  at  Hereford, 
in  1800,  whose  opinion  was  ratified  by  that  of  the  Judges 
of  the  Court  of  Exchequer,  in  the  following  Tetim  (a). 
It 'Win  there  Md,  that  a  clause  of  fbrfeitnre  in  a  lease,  ia 
^  (a)  Sei  Forr/ 19. 
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caieMMfitiaiitdiftnMWis  to  be  foudoii  JmpmmiMM,  mt» 
mmt  W  INiniied  siricdy,  aad  every  pert  of  die  prenlies  ^|^^ 
wmai  be  eearolwd,    llie  third  pert  of  tbepoereris  introduced  «. 

k  the  aune  menner  ••  tbe  aecond.  Thb  is  the  part  which  ^Sf' 
tttpewen  die  leesug  of  mines  tbeo  open,  or  leade  whereon  J'^^'^* 
pmoos  wiay  be  willing  tp  open  mines.  Ammed  le  tfaisn 
thers  ere  several  restrictions  running  in  this  langui^ : — *^  Sd 
as  in  ereiy  sach  lease  there  be  reserved  or  made  peyrtle 
sttch  parts  of  the  leed,  copper^  ore,  coel,  and  other  pro- 
duce, to  be  gotten  from  the  said  mines,  or  such  other  yearly 
rent  or  income  in  respect  thereof,  as  can  be  reasonably  had  ^ 
or  gotten  for  the  same,  widiouC  talcing  any  fine,  lie. ;  and 
so  as  the  lessees  execute  counterparts ;  and  so  as  there  be 
inserted  such  proper  and  usual  covenants  for  the  efleetuaily 
working  the  mines,  fcc.  and  doing  all  proper  and  necemary 
sets,  as  are  usually  inserted  in  leases  of  Che  fike  nature/' 
It  is  to  be  observed,  that  with  respect  to  those  leases,  there 
are  special  restrictions  peculiarly  applicable  to  them.  Hie 
parties  to  tbe  deed  had  all  the  parts  of  this  power  before 
them,  and  have  cautiously  introduced  restiictions  applicable 
to  each  pari — and  can  a  Court  of  law  add  to  these  restric* 
tions? 

The  rents  of  the  mines,  or  the  parts  of  the  produce  to 
be  reserved,  are  lo  be  such  as  can  be  reasonably  gotten ;— - 
the  covenants  are  to  be  the  usual  covenants  for  effectually 
working  them,  and  doing  all  necessary  acts.  In  the  second 
and  third  parts,  the  word  **  reasonably*^  is  introduced ;  but  it 
11  whoUy  omitted  in  the  first.  Is  a  Court  of  law  authorised 
to  transplant  the  word  ''  remonable  "  to  the  first  part,  when 
tbe  parties  have  introduced  it  in  the  second  and  third,  and 
omitted  it  in  the  first  i  I  humUy  submit  that  this  cannot  be 
done,  if  it  varies  the  construction  of  the  words,  as  the  parties 
have  penned  them. 

We  are  required  to  state  to  your  Lordships  our  respective, 
opiniotta,  ^*  Whether,  having  due  regard  to  the  true  intent  and 
meanpng  of  the  indenture  of  the  £d  July,  1757,  according  td 
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the  legal  constructum  of  the;  several  parU  of  it;  and  having 
due  regard  to  the  1^1  e&ct  of  all  the  facta  and  cir* 
cumstances  found  by  the  special  ▼erdict,  the  demise  is,  for 
any  and  what  reasons^  invalid  i" 

I  feel,  that  if  1  depart  from  die  plain  meaniag  of  intdlir 
gible  wordsj  made,  (if  it  were  possible),  more  plain  by  the 
context  mattery  I  shall  be  at  .sea  without  a  compass.  If 
the  demise  in  question  bad  ^onlaioed.a  power  of  re-entry, 
framed  in  words  literally  corresponding  with  the  power  in  the 
setdement,  1  conceive  it  would  have  be^  ;good«  I  have 
heard  no  valid  objection  to  such  a  power  of  re-entry. 

Notwithstanding  tlie  most  earnest  attention  to  the  subject, 
before  and  since  the  arguments  in  the  Excb^fuer  Chamber^ 
and  before  your  Lordships^.  1  have  not  been  able  to  raise  in 
my  mind  a  doubt  of  the  fitness  of  such  a  clause,  or  of  iu 
being  that  which  the  parties  intended.  For  the  reasons  I  have 
stated,  I  am  of  opinion,  Ficst,  that  the  former  leases  were 
not  admissible  in  evidence^  to  shew  that  they  contained  clanaes 
similar  to  those  to  be  found  in  the  demise  in  question,  respect- 
ing the  extension  of  the  time  for  payment,  and  respecting 
the  distress.  Secondly,  that  the  demise  iq  question  is  invalid. 
The  House  has  been  told  at  the  bar,  that  a  decision,  that  this 
demise  is  invalid,  will  have  the  effect  of  destroying  other 
leases  made  under  similar  powers.  I  cannot  take  notice  of 
such  a  statement : — First,  because  it  is  an  assertion  of  a  fact, 
of  which,  as  a  Judge  in  a  Court  of  law,  I  can  have  no  know* 
ledge.  Secondly,  if  it  were  fit  that  it  should  weigh  with  us, 
ought  we  not  to  see  the  setdements  and  the  leases,  in  order 
to  know  that  the  antecedentia  et  consequerUia  are  the  same 
as  in  the  case  before  your  Lordships?  A  variation  in  the 
words  and  context-matter,  might  vary  the  grounds  of  our 
judgment.  Thirdly,  if  there  were  other  leases  made  under 
circumstances  precisely  similar  to  the  present,  it  would  not 
vary  the  opinion  1  have  formed.  I  cannot  accommodate  my 
sentiments  to  the  convenience  of  lessees  under  powers. 
Their  estates  must  stand  or  fall  by  the  authority  under  which 
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thej  were  made.  It  is  a  maxim  of  our  law,  thai  k  is  belter 
to  suffer  a  mischief  than  an  inconvenience.  The  mischief 
(if  it  be  any)  we  can  see  the  extent  of.  It  will  be,  that  cer- 
tain^demises,  in  consequence  of  the  carelessness  or  ignorance 
of  those  who  drew  them,  will  be  invalid,  and  they  who  were 
intended  to  take,  in  the  event  of  there  being  no  good  sub- 
sisting leases,  will  take.  On  the  other  hand,  no  one  can 
foresee  the  end  of  inconveniences  which  would  arise  from  the 
relaxation  of  the  rules  of  law  in  the  construction  of  deeds 
of  this  description. 

I  have  only  a  few  words  to  add,  as  to  the  cases  of  Hotley 
V,  Scot  and  Coxe  v.  Day.  From  the  report  of  the  first  (n), 
I  cannot  discover  what  was  decided.  It  is  to  me  unintelli. 
gible.  But  supposing  it  to  be  applicable  to  the  present^  we 
have,  in  the  later  case  of  Coxe  v.  Day^  the  decision  of  four 
learned  men  on  the  question,  as  to  the  sufficiency  of  the 
disteess,  which  has  great  weight  with  me ;  and  I  cannot  see 
why  it  ought  not  to  guide  our  judgment  on  the  present 
occasion.  It  is  well  known,  that  the  late  Lord  Chief  Justice 
of  the  Common  Pleas  (Sir  Vicary  Gibbi)  thought  that  de- 
cision right,  and  was  of  opinion  that  the  present  lease  was 
invalid.  He  presided  in  that  Court  when  the  present  case 
found  its  way  into  the  Exchequer  Chamber* 

Mr.  Justice  Holroyd. — I  think,  that  having  due  regard 
to  the  true  intent  and  meaning  of  the  indenture  of  the  2nd 
July,  1757,  according  to  the  legal  construction  of  the  several 
parts  of  that  indenture,  as  stated  in  the  special  verdict,  and 
having  also  due  regard  to  the  legal  eflfect  of  all  the  facts  and 
circumstances  found  by  such  verdict,  the  demise  of  the  5th 
September f  1803,  as  the  same  is  therein  stated,  is  invalid. 

By  the  death  of  Lord  Vernon,  the  lessor,  who  had  an  estate 
in  him  for  life  only,  that  demise  became  invalid,  unless  it  were 
made  in  conformity  to  one  of  the  powers  of  leasing  contained 
in  the  above-mentioned  indenture  of  the  Snd  July,  1757. 
That  indenture  contains  three  powers  of  leasing  :  one  for  a 
(a)  LofTt.  316. 

BBS 


373 


1821. 


Smith 

r. 

Dob, 

d. 

JiBSSY. 


374 


CASBft  IH   BASTEH  T&RV, 


1821. 


Smith 

V. 

Dob, 
(I* 

JlMST. 


life  or  lif  69,  or  for  years  determinable  on  a  Kfe  or  Ii?et ;  an- 
other for  years,  not  exceeding  tirenty-one ;  and  die  third  for 
working  mines,  or  ore,  for  years  not  exceeding  thirty-one. 

Each  of  these  powers  is  clogged  widi  qualifications  of 
two  descriptions  ;  one  class  of  which  is  comparative,  or  with 
reference  either  to  the  existing  or  previous  state  of  things, 
or  to  usage  or  custom,  or  to  what  can  reasonably  be  had  or 
obtained ;  the  other  class  is  direct  and  absolute,  witfiout  any 
reference  or  regard  either  to  the  existing  or  previous  state  of 
things,  or  to  usage  or  custom,  or  to  what  can  be  reasonabfy 
had  or  obtained,  or  to  any  matter  whatever.     These  last 
qualifications  are  superadded  by  the  creatrix  of  the  power, 
to  be  complied  with  at  all  events,  as  I  think,  without  refers 
ence  or  regard  to  any  matter,  and  not  to  be  varied,  changed^ 
or  altered  by,  or  at  all  to  depend  upon  any  usage  or  custom, 
or  state  of  things,  or  any  matter  whatever,    llie  first  of  the 
above  powers  of  leasmg  is  that  upon  which  the  present 
question  depends — ^the  power  of  leasing  for  a  life  or  lives,  or 
for  years  determinable  upon  a  life  or  lives.    The  qualifica- 
tions with  which  that  power  is  clogged,  are,  as  to  the  reser^ 
vation  of  the  rents,  duties,  and  services,  that  tfiey  be  such  as 
were  the  ancient  and  accustomed,  or  more,  or  as  great  or 
beneficial  as  at  the  time  of  the  demising  were  payable,  or  as 
much  as  a  just  proportion  thereof  amounts  to,  according  to 
the  value  of  the  premises  demised,  or  more,  with  the  excep* 
tion  of  heriots.     These  qualifications  are  comparative,  or 
with  reference  expressly  to  the  things  there  expressed,  and 
must  be  such  as,  on  such  comparison  or  reference,  shall 
be  found  conformable  thereto,  and  are  wholly  dependent 
thereupon.      But  the  other  class  of  qualifications  soper-* 
added  to  this  power,  is  direct  and  absolute,  and  without  refer-* 
ence  to,  and  wholly  independent,  as  it  seems  to  me,  upon  any 
otlier  matter,  except  what  the  law  requires,  and  to  be  conn 
plied  with  at  all  events,  whatever  may  be,  or  may  have  been, 
any  usage,  custom,  or  state  of  things  whatever.    These  other 
qualifications  are,  that  the  rents,  duties  and  serrices,  be  ind- 
dent  to,  and  go  along  with  the  reversion  and  remainder ;  lliat 
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the  leaics  coiiltin  a  power  of  re-entry  for  non-payment  of 
tlio  rent  reaenred ;  and  do  not  contain  any  express  clause, 
fretiog  the  kssees  from  impeachment  of  waste;  and  that 
such  lessees  seal  and  deliver  counterparts  of  the  leases.  It 
is  4ipoii  one  of  these  direct,  absolute,  and  independent  quali- 
ficatiooa  of  that  power,  that  the  present  question  has  arisen. 

That  qualification  is  in  the  following  words: — **  so  as 
there  lie  contained  in  every  such  lease  a  power  of  re-entry  for 
iioa*pajment  of  the  rent  thereby  to  be  reserved/*  "l^iis 
qaalification  being  expressed  in  words  that  are  direct  and 
absolute,  and  without  reference  to  any  former  leases,  or  to 
any  prior  or  then  existing  state  of  things,  or  fbrmer  manage* 
aaent  or^disposition  of  the  property,  the  fact  found  by  the 
J«ry,  with  respect  to  the  former  leases,  cannot,  I  think,  vary 
the  legal  construction  to  be  given  to  this  qualification.  Thene 
is  no  latent  aanbiguity  in  the  words,  which  those  former  leases 
either  raise  or  remove,  if  the  words  be  not  clear  and  ex* 
plicit  in  themselves,  their  ambiguity,  if  any,  is  upon  the  face 
of  the  deed  itself;  and  they  cannot,  I  think,  by  law,  be 
allowed  to  crave  in  aid  any  former  usage  to  vary  or  alter  their 
eonataiictioo  ;  and  this  more  especially,  in  the  case  of  such  a 
deed  as  Urn  present,  wherein  the  parties  expressly  direct  that 
a  refarenea  to  the  then  existing,  or  to  former  usage  should  be 
bad  reoousae  to,  where  they  intend  that  either  of  them  should 
beicalled  in  aid  on  the  subject-matter  of  these  qualifications. 
Besides,  it  has  been  held  by  the  Court  of  £titg*s  Bench,  in 
IgguUen  v.  May  (a),  as  well  as  by  the  Lord  Chancellor  in  the 
same  case  (i),  (ratifying  a  similar  doctrine  that  had  before 
been  held,  both  by  Lord  Jlvankjf  and  Sir  William  Grant, 
when  Masters  of  the  Rolls,  on  covenants  for  the  renewal  of 
leases,)  that  the  construction  of  deeds  cannot  be  varied  by  the 
acts  of  die  parties ;  and  therefore,  various  other  leases  that 
had  been  before  successively  made  by  the  owners  of  the  in- 
heritance for  the  time  being,  could  not  be  taken  in  aid  to 
constrne  the  meaning  of  a  covenant  for  renewal.    The  in- 

(a)  7  East,  t37 (6)  9  Vc8.  3t9. 
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stability  and  uneeitunty  introduced  into  ri^^ts  of  property 
cieated  by  deed,  by  letting  in  such  extrinsic  evidence,  and 
the  mischiefs  arising  therefrom,  would  appfy  equally,  as  it 
seems  to  me,  to  this  case. 

The  present  question  arises  in  a  case  wkere  the  exercise  of 
the  power  is  by  a  person  {uz.  Lord  Femon)  who,  previous  to 
the  creation  of  the  power,  was  a  stranger  to  the  estate ;  and 
in  a  case  where  this  qualification  of  the  power  given  to  him 
by  his  wife,  must  be  taken  to  have  been  inserted,  as  well  for 
the  benefit  of  herself  as  of  the  several  other  persons  in 
remainder,  in  derogation  of  whose  rights  bis  exercise  of  the 
power  would  operate,  so  long  as  the  lease  shouM  continne 
valid  after  the  extinction  of  bis  own  life  estate.  It  would 
operate  in  derogation  of  her  and  their  rights,  by  depriving 
them  successively,  of  the  actual  occupation  and  enjoyment  of 
the  demised  premises  themselves,  which  they  would  otherwise 
be  entitled  to  have,  and  giving  them  succesrively,  in  lieu 
thereof,  a  rent  or  rents,  such  as  the  power  required,  however 
inadequate  the  same  might  be.  The  power  given  to  the 
tenant  for  life  to  lease  for  a  term  that  may  last  beyond  hb 
own  Kfe,  is  agreeably  to  what  is  SMd  by  Loid  Eiknlwroi^k 
in  Coxe  V.  Day  (a),  *'  for  the  benefit  of  the  tenastt  for  life ;  the 
qualifications  only,  (as  he  there  also  says)  are  for  the  benefit 
of  those  in  remainder" ; — and  in  this  case,  those  in  renuhider, 
whp  are  to  be  protected  by  these  qualifications,  except  the 
creatrix  of  the  power  herself,  aie  not  parties  or  privies,  but 
are  strangers  to  the  deed ;  and  therefore,  aa  to  them,  the 
words  of  the  deed  are  to  have  their  full  operation  for  their 
protection  against  the  tenant  for  life  who  executed  the  pow« 
er  ;-'*-«nd  Against  whose  act,  which  would  or  might  be  to  their 
detriment,  tbey  were  to  be  protected  by  this  qualification* 

The  very  intent  of  prescribing  these  requisites  is  to  protect 
the  several  remainder-men  firom  the  discretion  of  the  tenant 
for  life,  in  the  exercise  of  this  power  of  leasing  giyen  to 

(o)  13  East,  1  ir- 


IN  THE  SECOND  YEAR  6F  GEO-   IT. 


377 


The  object  of  the  qual^cation  is  to  '  secure  to  them  the 
rent  only,  and  not  to  give  them  any  sabstitute  whatever  in 
lieu  thereof,  other  tlmn^and  except  the  land  itself  upon  which' 
the  rent  was  to  be  paid*     For  this  purpose,  this  qualification 
looks  to  and  speeifies  some  occasion  or  event,  and  that,  a 
simple  unqualified  one,  viz.  the  non-payment  of  rent,  not  under 
any  particular  circumstances  only,  but  generally,  wtienever 
there  is  a  non>payment  of  rent;  that  is  to  say,  it  looks  to  and 
sj^ifies   the  default  of  the  lessees  by  the  non-payment  of 
the  rent,  as  the  occasion  or  event  on  M'hich  those  who  are 
entitled  to  the  rent  to  be  paid  for  the  land,  shall,  for  want  of 
the  rent,  have  the  land  itself— the  quid  pro  quo  the' rent  wa^' 
to  be  paid.     Whenever  that  event  or  default  arises,  the  case 
then  exists,  I  think,  on  which  the  land  was  to  be  had  for  that 
defimlt,  without  any  other  matter  being  to  be  superadded 
thereupon,  except  what  the  general  rules  of  law,  indepen- 
dently of  particular  terms  of  contract,  would  require; — such 
as  those  requiring  in  a  particular  manner  and  form,  a  demand 
of  the  tent  due. 

The  words  applying  to  the  power  of  re-entry  required  to 
be  cMtiiined  iti  the  lease,  are  ''  a  power  of  re-entry  y or  non- 
porfmentof  th^  rent  thereby  to  be  reserved,"  that  is,  as  t 
think  such  a  power  as  will  authorize  the  party  wlienever  there 
is  a  non-payment  of  the  reserved  rent,  to  re-enter.  That  is 
the  express  cause,  on  account  of  which  he  is  to  be  at  liberty 
to  re-enter,  which  liberty  must,  I  think^  be  co-extensive  and 
co-existent'  with  that  cause :  and  that  cause  (which  is  n6n-^ 
payment  of  rent — such^  I  mean,  as  will  authorize  a  re-entry^ 
exist*  tfom  the  very  instant  that  diere  is  such  a  default  ot 
payinenc  as  the  law  requires  to  authorize  a  re-entry:  and 
that  default  of  payment  equally  exists  irotn  the  moment  of 
such  a  demand  bekfg  made  -ef  the  rent  due,  and  non-pay- 
ment thereon,  without  any  subsequent  definite  period  of  time 
having  elapsed  ;  and  whether  there  be  or  be  not  distrainabl^ 
goods  on  the  premises;  suflicient  to  satisfy  the  arrears  of  the 
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109X«       i^  <Acl  by  the  8a|9  of  which  the  rematudeMiwi  tmg,  «l  fai« 
^^'^        own  trouble  and  risk^  |>ay  bimaeif  those  anemi*    Hm-woviie 
V. '        <<  for  non-payment,"  must,  in  this  case,  I  think,  be  take»to 
^^»         mean  the  same  as  either  '<  because  oC, "  byieasoapf  **>.  ^  on 
Jsstftt.      account  of  **,  or  ''  in  case  of  non-payment;  that  ialp.^fy 
when  that  event  occurs;  and  the  same  tbtrffapenadif-lba. 
words  were  **  on  non-payment  of  rent***    That.ap|»aiB  l» 
me  to  be  the  proper  sense  and  meaprng  of  the  words ;  and  it 
is  also,  as  I  think,  agreeable  to  the  object  of  the  qi|«IifiQ»?: 
tipn,  which  is,  that  the  party  shall  have  the  land,  wheneisr. 
the  lessee  fails  to  pay  the  rent  for  it    The  lessee's  hSifup  dt 
default  in  the  performance  of  a  duty,  which  it  is  i^cwn*: 
bent  upon  him  to  perform,  is  the  sole  ground  and  considss)-^ 
ation*  for  entitling  the  party  to  re-enter  and  have  .again  Uie 
land,  without  regard  to  any  possibility  or  power  the  areot-, 
owner  may  have  to  obtain  the  rent,  by  any  other  means  «r 
exertions  of  bis  own.     But  it  has  been  ai]gued,  thai  l|#S' 
Ratification,  in  requiring  a  power  of  re-entry,  ii  «leiit;ai  'U^ 
the  time  when  it  should  be  carried  into  effect,  and  thersfpw^r 
that  it  may  be  considered  to  require  only  that  ihere  ehodd . 
be  some  reasonable  power  of  re-entry  for  non-paymefit  ei  tfas' 
rent;  and  that  the  pow^r  of  re-entry  reserviid  iipon  the  lease 
in  question,  is  a  reasonable  power  of  le-eatiy  for  mpi«|M^ 
ment  of  the  rent ;  and  therefore  as  much  as  the  cieatrix  «f  Ar. 
power  has  required.    To  this,  (besides  observing  that  the 
word ''  reasonable  **  is  not  here  used  in  the  deed,  though  it 
is  used  m  two  other  instances  in  giving  those  powers,  where  a 
discretion  was  intended  to  be  given)  I  answer,  th«l  thia  i 
fication,  in  my  opinion,  b  not  to  be  so  considefed»  i^* 
the  due  and  proper  construction  of  this  leasing-  posser^  it 
fully  executed,  it  would  have  authoriied  a  re<ientiy  An  mm- 
payment  of  rent  in  any  case,  in  which  such  recently  wooU 
not  be  authorized  for  non-payment  of  rent  npoO'.lhe  kase'in 
question.    And  I  say  that  there  are  casef^  in  wbieb,  if  4ha 
power  pf  leasing  had  been  fulily  execntedj  a  re-«itq^  might 


IN  TM  iSCOND  YffAII  Oif'QW.O.  IT. 

'  *•  ■•  * 

t»  iMMly  made  fbr  the  non-paymeiit  of  rent,  lo  which  it 
•Mfat'OOt  lawMly  te  made'for  such  uoA-payoient  un^r  ^ii 

T6  try'iwdetiier  th»  be  so  or  noti  suppose  the  right  of  re- 
^my^Veserted  by  the  lease*  instead  of  being  in  its  present 
AMto,  bad  used  the  very  words  of  qualification  used  in  the 
died  «i«ifing  the  power  of  leasing.  Suppose  the  words  in 
ih&lMse  bad  been  ^  P^^ded  that  it  shall  be  lawful  for  the 
lettom*  Arc.  to  re-enter  (or '  that  they  shall  have  poorer  of 
ft^ntryO  for  non-payment  of  the  rent  hereby  reserved.*! 
TkaH  as  an  easy  and  obvious  way  of  framing  the  proviso,  anc^ 
moM  Mcely  to  be  adopted^  as  I  should  think,  by  a  person 
having  recourse  to/  and  looking  at  the  leanng  power,  as  he 
ought  to  do,  who  is  anxious  to  be  secure ;  and  that,  clearly, 
I  tlttok,  would  have  been  a  due  execution  of  the  power:  and 
under  such  an  execution  of  the  power,  by  using  those  words 
in  4be  lease,  whenever  there  was  a  default  of  payment  of  the 
red t,  whether  fifteen  days  had  elapsed  or  not  since  the  rent  be-> 
casBtf  due,  or  whether  a  sufficient  distress  was  on  the  demised 
pimaises  <^r  not,  the  right  of  re-entry  would  have  arisen,  in 
cmb  Ae  tandtoid  had  made  such  a  demand  of  the  rent  as  the 
last!  Ar  tfiat  porpose  requires :  so  that  the  same  construction 
wottid'^  given  to  those  words,  where  used  in  the  lease,  as 
if -Ae^-irdrds  had  been  ^  on  non-pajrment  of  rent ;"  whereas, 
aeMrding  to  die  r%ht  of  re-entry  actually  reserved,  the  land- 
losd  has  no  such  right  of  re-entry  (though  the  rent  is  due, 
aad>batf  been  so  demanded)  for  fifteen  days,  during  which 
beiMNdd  ba^  such  a  right,  under  such  a  due  execution  of 
tbnfower  of  knmgp  as  I  have  supposed: — nor  would  he  have 
such  right  of  rfr^ntry  at  any  period  of  time,  when  there  was 
a  aufficiant  distress  on  the  premises,  on  which  he  might  levy 
fcV'iiis  rent,  though  upon  the  goods  of  innocent  third  persons, 
wfaiiakffigblof  re-entiyhe  would  have  during  all  that  period  in 
tfaffodier  instattce,  and  without  the  painful  necessity  of  being 
^titmif  iffti^fxmie,  id  his  remedy  by  distress  npon  the  goods 
of  iuBooent  strangers.    So  that  he  has  not  that  right  and 
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1821.  specific  remedy  in  lieu  of  bis  rent  in  those  cases^  Qtariflt  thfc 
Smitb  '®*^®  ^^  question,  wUch  be  would  have  had  under  it  on  audi 
^'  a  due  execution  of  the  leasing  power  as  I  have  above  sap- 

d.  _      posed ;  but  a  different  one,  and  such»  as  in  some  of  those  cases 
at  least,  some  conscientious  persons  would  not  res<»rt  to  or 
enforce — such  as  enforcing- the  power  of  distress  upon  hinocetit 
third  persons.     The  construction  of  the' words  in  question, 
therefore,  if  used  in  a  lease  instead  of  being  used  in  n  leastng 
power,  taken  according  to  the  proper  and  ordinary  sense  ani 
meaning  of  the  words  used,  would,  as  it  appears  to  me,  hav% 
given  a  right  of  re-entry  immediately  on  non-payment  of  the 
rent.    They  cannot,  therefore,  I  think,  be  properly  deemed 
to  have  a  different  import  and  signification,  when*  used  in 
the  leasing  power,  from  that  which  they  would  have  bad  wbea 
used  in  a  lease  made  in  conformity  to  that  power;  or  Ibaa 
they  would  have,  if  they  were  used  in  any  lease  whatever. 
There  is  not  only  no  right  of  re-entry  given  for  non-payment 
of  the  rent,  until  a  default  of  payment  for  fifteen  days ;  bat 
even  on  such  default,  the  right  given  by  the  proviso  is  not  a 
right  of  re-entry  to  possess  or  enjoy  the  land,  but  a  light 
only  of  distress  in  case  there  be  a  suflident  distress  upon 
the  premises.    In   the  forms  of  leases  contained  in  Horse* 
man's  Conveyancings  in  the  edition  that  I  have,  I  have  been 
able  to  find  only  one  that  is  clogged  with  the  insofidefiGy 
of  distress;  all  the  others  appear  to  be  without  it.    Those 
Leases   appear  to  have  been  made  between  the  times  of  die 
statutes  of  fViU.  ^  Mary,  and  Geo.  £•  and  several  of  tliftco»* 
veyances  there,  for  securing  annuities,  give,  firat  a  power  of 
distress  in  case  the  annuity  be  in  arrear  for  a  given  mwibtir 
of  days,  and  a  right  of  re-entry  and  enjoyment^  till   satis* 
faction,  in  case  it  be  in  arrear  for  a  larger  number  of  days^ 
without  regard  to  whether  there  be  or  be  not,  any  soflkient 
distress  upon  the  premises.     I  think,  too,  that  it  aflbrds  an 
argument    in    favor     of   the   above  constructron,  and  that 
potkijig  else  can  be  legally  deemed  to  have  been  iu  the  con* 
templation  or  intention  of  the  creatrix  of  the  kasing  power, 
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alie  used  the  words  in  question,  than  a  mere  simple        Itt^i. 
woo^ymeOiV  or  default  of  payment  of  rent  generally/,  uvr       g^^J^ 
■ccompaooed  with  any  other  fact  or  circumstance,  except        .  •• 
that  wbieb  the  general  rule  of  law  requires,  viz.  a  demand.  d. '  . 

It  i»  oMimfest,  that  when  she  meant  that  any  other  fact  or      J^**^- 
cirettrnfltance  should  accompany  that  non-payment,  before 
the^  right    of  re-entry  should  be  given^   she  has  expressly 
mentioned  it ;  for  in  the  second  leasing  power,  she  enables 
leases  to  be  granted,  though  the  right   of  re-entry  be  not 
reserved,  except  upon  a  lapse  of  non-payment  for  twenty- 
eight  days  after  the  time  appointed  for  payment  of  the  rent ; 
and  1  do  not  see  how  the  lease  in  question  can  be  held  to 
be  vilid,  except  upon  principles  of  law  that  would  have 
Midered  it  also  valid,  in  case  the  creatrix  of  the  leasing 
powers  had  also  expressly  added  in  the  second  leasing  power 
aootber  ingredient  besides  that  lapse  of  twenty-eight  days, 
viZm  the  want   of  a  sufficient  distress   upon  the  premises, 
without  both  of  which,  in  addition  to  the  mere  non-payment 
of  rent,  a  right  of  re-entry  need  not  in  that  case,  have  been 
veaerred.  mider  the  second  leasing  power.     Bat,  in  truth,  the  ^ 

reserved  fight  of  re-entry  which  is  now  in  question  (whether 
it  is  to  be  deemed  reasonable  or  unreasonable),  is  not  a  right 
of  re-entry  for  non-payment  of  rent,  but  is  a  right  of  re* 
entry  for  a  diflferent  thing,  which  may  never  exist,  notwith* 
standing  there  is  a  default  of  payment  of  rent,  viz.  for  an 
aggfc(gate,  coosistiog  in  par^  indeed,  of  that  default,  but  of 
two  otbf  r  things  besides,  viz.  a  certain  lapse  of  time,  and  a 
waot  of  suficient  distress*  It  is,  in  reality,  not  a  right  of  re- 
CMtrj  for  non-payment  of  rent,  but  a  right  of  re-entry  for  want 
of  a  suflicieni  distress  in  case  of  such  non-payment.  Instead 
of  giving  a  right  of  re-entry  for  non-payment  of  rent,  it  refers 
the  remainder-man  to  the  right  of  distress  on  that  event — a 
right  which  he  would  have  been  entitled  to  by  the  general  law, 
even  without  such  reference ;  and  it  gives  him  the  right  of 
reentry  only  at  a. later  time,  for  a  different  thing,  and  on  a 
further  event,  viz,  the  want  of  a  sufficient  distress.    It  is  not, 
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1821.       therefore^  in  reality,  a  right  of  re-entry  for  the  sanie  tfuog 
which  the  creatriz  of  the  leasing  power  requiied  it  dioiiUlMi 


*«  for  (and  which  right,  as  I  have  said  before,  muit,  I  tbiiifc» 

A,  '  be  co-extensive  with  the  existence  of  the  thiag,  or  event, 
'  or  default,  for  which  it  was  given),  but  it  is  .a  right  of  le- 
entry  for  a  combination  of  things,  all  of  which  must  esiat| 
before  the  right  of  re-entry  can  be  exercised;  and  bow  scft- 
aonable  soever  it  may  be  thought,  that  this  qualificatioii 
of  the  leasing  power  might  have  been  given  by  its  creatra 
for  the  securing  of  the  rent,  instead  of  the  qualificatioD  she 
has  actually  given  to  it;  it  cannot,!  think,  be  substituted  for 
the  qualification  which  she  has  actually  given  and  required. 
But  it  has  been  argued,  that  aU  this  is  immaterial^  b»* 
cause  of  the  general  clause  of  re-entry  that  follows,  for  defiiuk 
of  performauce  of  any  of  the  reservations,  coveaants,  &€• 
But  it  is  so  completely  settled,  both  on  the  maxims  and 
authorities  of  law,  that  the  general  clause  of  re-eotijr  cui 
only  extend  to  cases  not  before  specially  provided  for;  more 
especially  when  it  would  otherwise  contradict  and  defeat  iim 
prior  express  provision,  that  I  shall  say  no  more  upoo  this 
point.  t 

It  has  been  further  objected,  that  this  leasiqg  power. 
bteing  i^iven  and  executed  smce  the  statute  4  Geo.  %^  c,£8. 
s.  2.  the  insertion  of  the  want  of  a  sufficiept  distress  oa  the 
demised  premises  in  the  lease,  in  onler  to  give  the  right  o£ 
re-caitry,  has  become  immaterial,  because,  (it  has  he^  Wfpi), 
that  since  that  statute,  no  right  of  re-entry  for  nontpajmeot 
of  rent  can  be  rendered  effectual,  so  as  to  regaift  the  admi 
possession^  miless  where  there  is  i|o  sufficient  diatresa  t#  be 
found  on  the  demised  premises  countervailing  the  arreao 
of  rent  due*  But  that  statute]  does]  bo(  appear  to  me  to 
make  any  difference  in  the  present  case ;  it  applies  only  to 
cases  where  the  landlord  has  omitted  to  make  such  a  demand 
of  the  rent  as  would  entitle  him  to  the^  forfeiture  lipid  sub- 
stitutes for  his  relief,  other  things  to  be  do^^  in  Jlieu,  and 
then  gives  him  the  benefit  of  a  (orfeiture,  to  whicbhe  wouU 
"r^  not  otherwise  be  entitled^  and  it  gives  him  that  benefit  only 
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in  certdo  cases,  amongst  which  is  the  want  of  a  sufficient 
ifistress,  and  on  certain  terms.  But  notwithstanding  that 
statute,  when  a  due  demand  of  the  rent  has  been  made,  m 
right  of  re-entry  may  be  given,  and  effectually  enforced, 
though  a  sufficient  distress  be  upon  the  demised  premises. 
That  statute,  too,  applies  only  to  cases  where  faa1f-a-year*s 
rent  is  in  arrear,  and  not  to  those  where  a  less  arrear  of  rent 
is  due,  as  may  be  on  the  lease  in  question,  by  a  part-pay- 
ment, although  the  rent  is  not  reserved  quarterly,  but  half- 
jearly. 

It  has  been  further  urged,  that  not  only  the  above  statute, 
but  all  the  cases  both  at  law  and  in  equity,  shew  that  the 
object  of  a  power  of  re-entry  is  only  to  secure  the  payment  of 
the  rent.  It  was  then  contended,  that  this  payment  of  the 
rent  is  as  effectually  and  beneficially  secured  by  the  power  of 
re*entry  actually  reserved  in  the  present  case,  as  if  that  power 
had  been  in  the  words  used  in  the  leasing  power;  inasmuch 
as  it  is  said,  that  it  reserves  the  right  of  re-entry  in  all  cases 
Miere  (he  landlord  cannot  himself  by  a  distress,  obtain  the 
payment  of  the  rent.  This,  it  was  argued,  appears  by  the 
necessity  there  is  (even  after  entry)  of  obtaining  judgment 
and  ezeeution  in  an  action  of  ejectment,  before  possession 
can  be  obtained,  and  by  the  relief,  which  the  Courts,  both  of 
law  anfd  equity,  but  more  particularly  the  latter,  give,  in* 
dependency  of  the  promons  of  that  statute,  in  cases  ot 
foiftitttre  for  non-payment  of  rent.  But  let  us  see  how  die 
case  stands  as  to  this  point.  If  the  right  of  re-entry  re- 
served had  been  merely  for  the  non-payment  of  the  rent  in 
th%  t^rms  of  the  right  of  re-entry  required  by  the  leasing 
power,  1  think  it  is  clear,  that  on  a  due  demand  of  the  rent' 
being  made  (and  by  the  statute  4  Geo.  2.  even  without  such 
demand  where  half-a-year's  rent  remains  due,)  the  landlord 
would*  have  been  entitled  either  to  have  the  rent  itself 
actitally  paid  to  him,  or  to  have  the  land.  No  other  act  in 
that  case  need  be  done,  nor  any  trouble  or  risk  undergone  by ' 
him  with  r^rd  to  the  rent;  but  without  further  act,  trouble^ 
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or  risk  on  his  part,  be  might  iomiediatdy  eater  into  the 
land,  or  immediately  proceed  to  recover  the  ponesskm 
thereof  by  an  action  of  ejectment,  against  which  the  tenant 
could  not  get  relief  without  his  paying  the  rent  itself  with 
costs :  and  unless  he  dms  gets  such  relief^  the  landlord  wonld 
be  entitled  to  recover  all  the  mesne  profits  from  the  time  of 
defiiult  by  non-payment  of  the  rent.  The  ri^t  of  re-eotiy 
actually  reserved  m  the  present  Case,  g^ves  him  no  power  to 
reenter  or  to  proceed  by  ejectment,  until  the  expiration  of 
fifteen  days,  nor  at  any  period  of  time  until  there  is  the  waat 
of  a  snfiicient  distrcKss  upon  the  premises,  nor  any  right  to 
recover  the  mesne  profits  further  back,  than  not  only  the 
expiration  of  the  fifteen  days,  but  also  the  time  when  tfatft 
con  be  proved  to  be,  or  when  there  was  such  want  of  dis- 
tress; and  so  long  as  there  continues  such  a  distress,  the  only 
remedy  the  landlord  has  for  the  rent,  b  by  action  for  it,  or 
by  distress ;  so  that  instead  of  having  the  rent  by  the  pay- 
ment and  act  of  the  lessee  himself,  or  in  default  thereof,  an 
immediate  right  to  enter  or  recover  possession  of  the  land 
itself,  the  remainder-man  is  driven  to  the  necessity  of  in- 
curring, not  only  the  trouble  and  expence  of  ascertaining 
whether  there  is  or  is  not  a  sufficient  l^;al  distress  upon  the 
premises,  whether  of  the  property  of  the  tenant  or  of  third 
persons,  and*  of  waiting,  where  the  distress  is  of  standing 
corn,  until  it  is  ripe  and  cut  (for  till  then,  it  cannot,  by  the 
statute,  be  appraised  or  sold  for  the  payment  of  the  tent), 
but  also  of  incurring  the  trouble,  delay,  and  risk  attending 
the  making  the  distress,  in  such  manner  as  is  in  no  impact 
illegal,  either  by  reason  of  the  manner  of  making  or  dis- 
posing thereof,  or  by  reason  of  the  dbtraioed  property 
being  privileged  from  distress  by  the  same  being  m  the  way 
to  market,  or  by  reason  of  trade  or  otherwise. 

But,  further,  the  tenant  may  dcf^rive  him  of  tlie  power  of 
sale  by  a  replevy  of  the  distress,  and  it  may  happen  at  the 
end  of  the  replevin  suit,  that  by  the  eloignment  of  the  dis- 
trained properly,  the  insufficiency  of  die  pledges  in  replevin. 
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•ikI  the  insolveDty,  or  dieftth  wMbout  mifficient  assets  unad-  1021. 
ministered  of  the  sheriff  and  the  t^naut,  his  remedy  by  dis-  g^JJ^ 
tress  may  finally  fail,  with  the  additioiial  loss  and  costs  of  v. 

both  the  distress  and  of  the  replevin  suit ;  and  if  this  does  d.  * 

not  happen,  he  may  still  be  without  his  rent>  unless  he  tak^  j£atEV. 
upon  himself  the  trouble  and  expence  of  prosecuting  esL* 
ecuiion  pro  retorno  liabendo,  or  for  his  debt  and  costs,  and 
the  trouble  and  risk  of  prosecuting  some  further  action  or 
actions  against  the  sheriff  or  the  bail  in  replevin,  la  case 
such  execution  shall  prove  ineffectual ;  and  his  remedy  irf 
ejectment  would  be  delayed  in  that  case,  until  these  results 
of  the  replevin  suit  shall  have  been  ascertained^  even  if  an 
action  of  ejectment  would  then  lie  for  the  non-payment  of 
that  rent,  which  had  been  before  distrained  for.  So  that 
after  the  termination  of  the  distress  and  replevin  suit,  it 
may  happen  that  the  remainder-man  may  lose  his  rent,  ami 
with  the  addition  of  costs.  The  payment  of  the  rent,  is  not 
therefore,  1  think,  as  effectually  and  beneficially  secured  by 
the  right  of  re-entry  actually  reserved,  as  if  that  right  had 
been  reserved  in  the  words  of,  or  according  to  the  leasinjf 
power. 

I  have  considered  the  question  as  above,  independently  of 
the  disputed  authorities  of  Coxe  v.  Day  (fi),  and  Doe,  d» 
Vaughan  v.  Meykr  (&),  both  of  which  I  think  were  rightly  de« 
cided,  notwithstanding  the  prior  case  of  Hothy  t.  Scot.  I 
have  considered  the  question,  too,  as  if  in  the  lease,  the  rent 
reserved  bad  been  a  money  rent  only ;  because  it  has  been  so* 
treated  in  the  arguments  here,  and  in  the  Courts  below ;  but 
it  is  to  be  observed,  that  this  is  not  the  case  of  a  lease  for  a 
money  rent  only,  but  also,  for  a  rent  of  another  nature,  al- 
though, certably,  a  very  small  one,  viz.  the  additional  rent 
of  a  couple  of  fat  capons,  or  money,  at  the  election,  not 
of  the  tenant,  but  of  the  lessor  or  remainder^man,  who 
would  therefore  be  entitled  if  he  pleased,  to  have  that  rent 
in  kind,  instead  of  money. 

(a)  IS  East,  118.  {b)  t  Haul.  &  Selw.  S76. 
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1891*  ItluM  beencoonderad  oaaUsidM,  asllMCueof  aletse 

Sifira       '^  '  monejr  rent  onlj ;  X  presamei  oo  tliia  gfonm^  that  the 

V-  ipecial  right  of  re-eDtry,  depending  oo  the  want  of  a  sufficient 

d.  distress,  does  not  applj  to  this  additional  rsat  or  i 

Jufiv^      but  to  tha  moaiqrrent  onlj;  and  that tha aight of 

applicable  to  diis  additional  rent,  is  the  generaLxigpfttof  ra> 
cntrj  subsequently  given  by  the  lease,  in  case  of  d^Milt  in 
payment  or  performance  of  any  of  the  reservations,  cofaoaoti^ 
Sic.  and  this  may  be  the  case  if  the  statute  2  IfilL  4r  J^vry  (fl)f 
(which  is  the  statute  giving  the  power  of  sale  oi  a  ilistiafB 
for  rent  arrear),  be  deemed  to  be  confined  to  monqr  i^sn^ 
only;  but  if  the  default  of  payment  of  this  additional  rent  be 
within  the  special  right  of  re-entry  depending  on  tfaie  want  of 
a  sufficient  distress,  mora  especially,  if  this  kind  of  rent  be 
also  net  within  the  above  statute — so  that  this  distress  coaU 
not  be  sold  under  that  statute  for  the  purpose  of  raising  or 
paying  that  rent,  though  if  it  could  be  so  sold  for  that 
purpose,  it  would  not  raise  the  rent  in  kind  i^preeably  to  dm 
landlord's  right  of  election,  but  in  money  only,  at  least,  not 
widiont  additional  trouble  or  expeBce  to  the  landlord  of  pus* 
chasing  the  rent  in  kind  with  the  money  raised  by  the  sak^ 
that  »#  eidier  by  doing  it  himself,  or  procuring  anotlnr  la 
do  it  for  him ; — I  say,  that  in  such  case,  the  question  propoaed 
to  us  by  your  Lordships,  as  it  appears  to  me,  w«uU 
still  further  considerations  arising  from  those  drci 
as.  the  distress  for  that  smdl  rent  in  kind,  viz.  the  two 
would,  in  that  case,  (that  is  to  say,  if  it  coirid  not  he  sold 
uqder  the  statute)  remain  only  a  dry,  unprofitable, 
aMoi  pledge  for  such  rent,  in  lieu  of  the  produelive 
and  ^nj<qrroent  of  the  land.  This,  however,  it  is  unoeaos* 
satyior  me  to  consider,  inaanmch  as,  whechev  the  nrtdifirmsl 
rent  in  kind  would  embrace  former  considerations  «s  to  iha 
law  of  the  case  or  not,  I  think,  for  theseastms  vriuob  I  havw 
before  staled^  dwg  having  due  r^gaid  ta  every  lU^g  allsidnfi 

(^  Sets,  1.  csp..6ft.s.  i« 
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to  *nl  tbe  qaefltion  proposed  to  us  by  yoar  Lordships,  the        1821. 
leftse  in  qiiestioo  is  invalid.  snnti 

Mr.  Justice  Park. — I  shall  answer  die  question  pro-  d. ' 

posed  by  your  Lordships  very  shortly ;  because  I  have  so  ^*^* 
fidly  given  my  opinion  upon  it  in  another  place,  a  full  and 
atoirate  report  of  which,  in  two  different  books  (a),  is  in 
the  hands  of  some  of  your  Lordships ;  and  meaning  in  what 
I«n '  to  trouble  the  House  with,  to  adhere  to  the  opinion  I 
fohnerly  delivered,  I  of  course,  in  answer  to  your  Lordships' 
question,  must  state,  that  the  demise  of  the  5th  September, 
MOS,  is,  in  my  opinion,  invalid.  I  shall  proceed  to  assign  to 
your  Lordships,  as  the  question  requires,  my  reasons  for  so' 
thinking:  but  before  I  do  so,  I  beg  your  Lordships  to 
believe  tne,  when  I  positively  disclaim  the  notion,  that  1  thus 
give  my  ojpinion,  in  order  to  preserve  my  own  consistency. 
I  have  often  heard  eminent  Judges  so  declare;  but  surely, 
consistency  in  error  is  no  credit  to  the  man  or  the  Judge. 
For  one,  1  should  never  be  ashamed,  (and  have  lately  so 
aclid  upon  that  feeling,  where  my  understanding  is  con- 
vinced diat  I  had  on  some  former  occasion  founded  an 
erroneous  judgment),  manfully  and  fearlessly  to  acknowledge 
if;  end  as  speedily  as  possible  to  retrace  my  steps.  Hie 
objeclsons  to  this  lease  are  two  :  viz.  that  it  does  not  pursue 
this  power,  inasmuch  as  a  clause  is  required  to  be  in  every 
leesein  these  words,  ^'  So  as  there  be  contained  in  evety  such 
lease  a  power  of  re-entry  for  non-payment  of  the  rent 
tbonriiy  to  be  reserved,''  and  nothing  more  ;  whereas,  it  is  said^ 
tUa  lease  contains  a  power  of  re-entry  not  generally,  but 
cli^gged  with  two  conditions, — **  Provided  the  rent,  &c.  shall 
be  behind  and  unpaid,  Sic*  for  fifteen  days,  and  no  sufficient 
disliess  can  or  mi^  be  had  or  taken  upon  the  premi^/'  These 
two  ol|}ectioiis  Ml  nnder  very^  different  considerations;  but  it 
most  be  admitted,  that  if  either  of  them  prevail,  the  kase 

(a)  See  aote,  vol.  iii.  pige  440.    l  Brod.  &  Biog.  ITU  ^ 
VOL,  ¥•  C  C 
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1821.  18  mrafid.    As  (o  the  general  niles  wbich  ginr^m  the  Cottftg 
Sxirn  '"  ^'^^  construction  of  leasing  powenr,  they  are  all  now  weH 
^  understoodi  and  ha?e  been  so  fully  explained  and   com- 
et, mented  upon  by  sonw  of  my  learned  Brothers  mho  hne 
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preceded  me,  that  it  would  be  a  silly  pora^  of  learmng, 
and  a  useless  waste  of  the  time  of  the  House,  to  enter  upon 
them :  it  beii^  sufficient  to  state  that  the  intention  of  the 
parties/  as  it  is  to  be  collected  from  the  whole  of  the  in- 
strument, is  to  be  the  governing  principle  in  the  constructioa. 
Tlie  words  of  the  power  having  been  read  to  your  Lordships, 
^  So  as  there  be  contained  a  power  of  re-entry  for  nob- 
payment  of  the  rent  Aereby  to  be  reserved,"  a  ^luestiotfi  was  put 
at  the  bar, ''  if  a  plain  man  were  asked  how  he  would  execute 
such  a  power,  what  his  answer  ^ould  bef**  I  state  dis- 
tinctly, that  he  would  say,  '^  insert  a  clause  in  the  very  words 
of  the  power,  that  the  lessor  shall  have  a  power  to  re-enter 
for  non-payment  of  thie  rent  thereby  to  be  reserved.**  Iti  my 
conception,  he  would  be  very  much  surprised  to  find  two  con- 
ditions, which  he  would  in  vain  look  for  in  the  pov^^r,  but 
which  materially  alter  the  rights  of  the  remainder-man.  ^Tbe 
power  to  make  leases  n  to  be  eohstmed  do  as  to  )^an 
neither  to  the  one  party  nor  the  other,  for  the  creAtriit  6T  Ae 
power  certainly  intended  that  they^  should  operate  for  the 
benefit  of  both : — of  the  one,  by  his  enjoying  duHhg  his  fite,  I 

an  estate  well  <^ultivated — of  the  oUier,  (m.  the  remiulider-  j 

man),  by  his  not  coming  to  an  impoverished  one.    It  seems  \ 

to  me,  that  to  contend  for  what  is  relied  on  by  the  plaintiff 
in  error,  is  to  say,  that  absolute  and  conditional  mean  the  I 

same  thing : — or  that  a  power  clogged  with  two  comfitions,  b 
ihe  same  thing  as  an  unclogged  and  unconditional  power. 

When  this  case  was  before  the  Court  of  Exchequer  Chamber, 
I  stated,  that  if  the  only  objection  to  the  lea^e  in  question, 
was  the  time  given,  before  the  lapse  of  ^ich  the  party  coidd 
not  re-enter  for  non-payment  of  the  rent,  as  then  advised,  it 
would  be  a  fatal  objection  (a).  I  have  heard  nothmg  aiuce> 
(a)  See  ante,  vol.  iii.  page  443. 
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to  remove  my  doubt.  It  is  said^  indeed,  that  the  indefinite 
article  a  beii^g  used,  viz.  a  power,  any  power  that  is  reason- 
able maj  be  inserted.  But  what  right  have  we  to  do  this 
for  t^e  |;rantor  of  the  power?  Who  has  a  right  to  insert 
ibis  word?  Who,  if  inserted,  is  to  construe  it  J  The 
Court  Of  t^e  Jury  i  If  fifteen  days  be  reasonable,  why  not 
twenty,  twenty-five,  or  thirty?  That  this  was  never  con- 
templated by  the  creatrix  of  the  power,  I  think  quite  clear ; 
for  \v,henever  time  is  meant  to  be  given,  it  is  expressed, 
and  therefore  she  must  be  presumed  to  have  known,  that 
where  she  meant  to  give  time,  it  ought  to  be  expressed ; 
lest  the  giving  it  in  one  case  should  be  construed,  as  1  con- 
strue it,  viz.  that  it  was  not  intended  to  be  given  in  the  other. 
But  I  have  said,  and  I  repeat,  what  right  have  we  to  insert 
the  liivord  rtawnable  into  this  power  ?  If  this  word  never 
found  its  way  into  powers,  it  might,  perhaps,,  more  fairly 
be  ,ar||ued  that  it  was  inherent  in  all.  But  looking  at  pre- 
cedents aqfl  adjudged  cases,  we  find  the  words  usual  and 
reoj^nable  soipetimes  jointly  introduced,  sometimes  sepa- 
rately; and  these  words,  when  introduced,  compel  the 
Cpurta  to  consider  what  are  usual  aud  what  are  reasonable 
coveui^nts  under  such  powers.  If,  then,  it  is  not  unusual 
to  insert  such  words,  wh^  are  the  Courts  to  introduce  them 
wh«re  the  maker  of  the  power  has  not,  and  who,  ^y  omitting 
theiD,  must  be  taken  to  have  intended  that  they  should  not 
be  inserted  ?  But  I  apu  stajQ^ered  by  what  is  said  in  a 
book  of  great  authority  (a),  and  to  which  I  think  the  pro- 
fe^on  and  public  are  much  indebted,  that  **  if  this  ol^ec- 
tion  were  to  prevail,  it  would  invalidate  nine-tenths  of  all 
the  leases  in  the  kingdom  granted  under  powers."  I  can 
only  say,  that  si|ch  ft  consequence  is  to  be  deeply  deplored ; 
but  it  is  epUrely  owing  to  this,  that  those  who  have  prepared 
such  leases^  have  chosen  to  follow  their  own  ne\y-fangled 
cqin(;eiva|  instead    qf  usiqg  the  exact  words  of  the  power. 


1821. 


Smitr 

'«. 
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a. 

Jbrskt. 


(a)  Sogden  on  Ppwera,  Sd  edit,  page  6tS. 
C  C2 
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1821.        confenrhig  the  right  to  lease  upon  certain  terms,  and  open  ccr- 

^l^fi        tain  terms  only.    This  aigument,  that  many  leases  will  be  imr 

••  validated^  may  be  a  TCiy  good  one  with  respect  to  your  I^rd- 

d. '         ships  in  your  I^slative  capacity,  on  account  of  the  hardabip 

of  the  case,  but  cannot,  and  ought  not,  to  infloeace  you  wbcn 

your  province  is  jiis  dicere,  non  dare*     However,  if  this 

were  the  only  objection  to  the  tease  in  question,  on  accomt 

of  the  long  practice  which  has  prevailed,  as  it  is  aBeged,  I 

might  be  inelined  to  pause  before  I  presumed  to  offer  my 

humble  opinion  to  your  Lordships,  that  on  this  ground  alone 

the  lease  would  be  void. 

But  the  second  objection  seems  to  me  to  be  imposribie 
to  be  got  over.  I  have  thought  much  about  it,  both  be- 
fore I  gave  my  opinion  in  the  Exchequer  Chamber,  and 
since ;  I  have  turned  it  in  every  point  of  view ;  I  have 
heard  all  that  the  learning  and  ability  of  the  bar  could 
suggest ;  I  have^  of  course,  been  present  at  all  the  confer- 
ences with  my  learned  Brothers ;  I  have  been  most  desk' 
ous  to  be  convinced,  whether  my  opinion  was  erroneous ; 
but,  after  dl,  I  cannot  raise  in  my  mind  a  probable  doubt; 
and,  thongb,  if  the  decision  of  your  lordships  should  be 
ultimately  in  favor  of  the  lease,  it  will  be  my  duty  to  con- 
form to  that  opinion ;  I  am  at  present  bound  to  state  ray 
entire  concurrence  upon  this  point  with  my  learned  Brothers 
(Mr.  Justice  Richardson,  Mr.  Justice  Burrough,  a»dMr. 
Justice  Holroyd)  who  have  preceded  me.  Their  himinoos 
exposition  of  the  argument,  and  my  own  judgment  in  the 
Exchequer  Chamber,  which  is  very  accurately  reported  boA 
by  Mr.  Moore,  and  by  Messrs.  Broderip  and  Bingham^  render 
it  unnecessary  for  me  to  do  more  on  this  head,  than  to  make 
an  observation  or  two  on  the  cases  which  have  been  cited. 

The  main  reliance  on  the  other  side  is  on  the  case  of 
Hotletf  V.  Scot  {ay  Of  the  reporter  of  that  case,  I  sbaM 
say  no  more  than  this,  (without  foimiiq;  any  judgment  of  ooy 
own),  that  during  a  professional  life  of  forty  years^  Lo£l'^ 

(a)  Lofft,  316. 
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Reportfy  embracing  a  period  of  that  grekt  man's  life,  who  1821. 
then  presided  in  the  Court  of  King's  Bench,  during  which,  gjj^ 
aa  to  this  part  of  them,  there  is  no  other  reporter  (for  the  Re-  «. 

ports  of  the  very  learned  person  now  at  your  Lordships'  tabb  (a),  d. ' 

did  not  commence  till  1774,  which  was  nearly  two  years  after  Je*»bv. 
the  decision  of  Hotley  v.  Scot),  and  I  never  heard  LoffVs  Re- 
ports quoted  three  times  in  any  Court.  But,  without  any  ob- 
servations of  this  kind,  it  is  quite  clear  from  that  report, 
that  none  of  the  learned  Counsel  then  at  the  Bar,  neither 
Mr.  Dunning  nor  Mr.  Bearcwft,  nor  my  Lord  Mansfield, 
nor  any  of  the  Judges,  appear  to  have  taken  the  least  notice 
of  the  condition  as  to  the  want  of  a  sufficient  distress,  which 
is  the  very  point  now  under  consideration,  and  which,  from 
the  terms  of  the  power  and  lease  in  that  case,  might  have 
arisen.  But  it  is  said,  that  Mr.  Butler  has  a  note  of  that 
case(&),  which  was  taken  by  himself,  and  in  which  it  appears 
to  have  been  mentioned.  I  have  not  seen  that  note,  and 
therefore  can  say  nothing  about  it.  I  entertain  great  re- 
spect for  that  gentleman,  and  I  do  not  wish  to  depreciate 
the  labours  of  the  young,  but,  unless  he  be  much  more  ad- 
vanced in  life,  than  for  the  sake  of  the  public  I  wish  him  to 
be,  he  must  have  been,  forty-eight  years  ago,  a  very  young 
man.  But,  admitting  the  point  to  have  been  mentioned,  it 
cannot  have  formed  a  prominent  feature,  either  in  the  argu- 
ment atjhe  bar,  or  in  the  consideration  of  the  Court;  for 
if  it  bad,  it  is  impossible  that  Mr.  Lqffi,  or  any  other  man, 
in  a  report  of  four  pages,  should  have  omitted  it.  Can 
sach  a  case,  for  a  moment,  be  put  in  competition  with  that 
of  Coxe  V.  Day  (c),  where  this  clause  was  the  main  objection 
to  the  lease — a  case  most  ably  argued  at  the  bar  by  the 
now  Chief  Justice  of  the  Court  of  King's  Bench,  and  re- 
ceiving the  deliberate  certificate  of  four  very  eminent  Judges? 
In  the  course  of  the  argument  in  that  case.  Lord  EHen- 
iorotigk  said,  *^  There  can  be  no  doubt,  that  it  is  more  bene«« 

(a)  Mr.  Cowptr.  (6)  Ante,  page  546>  ■         (<?)  13  East,  118. 
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ficial  to  the  owner  t)f  the  estate  to  have  a  power  of  re-entry 
at  once  upon  the  tenant,  upon  non-payment  of  the  rent,  withia 
a  certain  time,  than  to  have  such  a  power  only  in  case  there 
shall  be  no  sufficient  distress  upon  the  premises.**    And  in 
another  part  of  that  ai^ument,  when  Mr.  Abbott  was  strongly 
pressing  on  the  Court  that  such  a  clause  secured  the  land- 
lord's object,  viz,  by  satisfying  his  rent  more  speedily  than 
in  any  other  way,  his   Lordship  observed,  in  answer,  "In 
the  one  case,  it  is  to  be  secured  from  time  to  time,  by  suc- 
cessive  suits,  with   the   risk  of  sureties,  if  the  distress  be 
replevied :  in  the  other,  it  is  secured,  once  for  all,  by  the 
landlord's  re-possessing  himself  of  the  land  out  of  which 
tlie  rent  is  derived."     Can  any  one  say,  that  the  one  remedy 
is  not  more  easy,  more  direct,  and  less  circuitous,  than  the 
other  ?  And  Lord  Ellenborough  again  said, ''  Surely  the  direct 
power  is  more  beneficial  to  the  landlord."    Besides,  the  cer- 
tificate of  all  the  learned  Judges  is  in  direct  conformity  with 
these  dicta  of  his  Lordship ;  for  it  is  in  the  following  terms, 
viz. ''  We  are  of  opinion,  that  the  power  of  re-entry  reserved 
iu  and  by  the  said  lease  for  non-payment  of  the  rent,  is  not 
made  in   conformity  to   the  power  in  the  settlement  for 
granting  leases  of   the  freehold  part  of  the   said   demised 
premises,  and  that  the  lease  is  void  on  that  ground.* 

Not  having  seen  any  report  of  the  judgment  of  the  Coiirt  of 
King*s  Bench  upon  the  present  case  (a),  I  cannot  tell  whether 
that  of  Coxe  v.  Day  was  recalled  to  their  attention ;  but  I 
am  quite  sure  it  is  impossible  to  reconcile  the  one  Mrith  the 
other.  This  was  so  strongly  felt  by  two  very  learned  Judges 
in  the  Court  below,  that,  at  once  they  doubted  the  propriety 
of  that  decisipn:  and  one  of  them  said,  ''it  was  not  law;  for 
it  was  diametrically  opposite  to  reason  and  common  sense.* 
lam  sorry  to  say  I  think  directly  tlie  contrary;  but  1  for 
one,  seriously  object  to  this  mode  of  getting  rid  of  decisions, 
because  they  militate  against  our  own  notions.  T  agree  with 
the  pointed  manner  in  which  this  was  lately  expressed  in 
(«}  See  5  Maul.  &  Selw.  475. 
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tdb  Houee  hg  the  preaeni  Lord  Chief  Justice  of  the  Common 
Pleas:  an^  I  hope  I  shttU  be  excused  for  using  his  language, 
viz.  **  If  the  law  so  settled,  is  now  to  be  considered  as  unsettled, 
1  koomr  «ot  pD  what  foundation,  in  point  of  law,  any  decision 
iUMi  stand  (a)/'    But  the  cfise  of  Coxev.  Day  is  not  a  solitary 
oiia ;  for  Ifae  question,  in  about  three  years  afterwards,  agajn 
4;ame  vnder  tlie  consider9tion  of  t|u)ee  qf  tli^e  sanie  Judges  who 
decided  that  case,  viz.  L^rd  Elkn/nmug^f  14^*  Justice  Le 
Iflanc,  and  Mr.  Justice  Bt^kiff  ^^^  ^  addition  of  another 
le^mH  perooo,  now  so  more,  QAr.  Juatjce  J)ampifr) ;  and  tjbey 
cpiild  not  liave  decided  z»  they  dMf  wiihout  determining  that 
anch  a  chuae  as  we  are  opw  .€;o9^eri^g,  rendere^l  a  lease 
•vqid^  jwhere  tbe  power  did  not  ^^thprlze  it,    llie  case  I 
allude  tp«  is  Doe,  d.  VaughfiH  v.  M,€yhr(J)\  which  was  tried 
bafore  tfae  latter  Judge  at  Ujcreforfi,  who  thought  the  ob- 
jection^ aach  as  we  have  jhere,  \vas  one  that  .ni-ent  to  t^e 
.vholQ  l^aae;  thougl^  it  WM  partly  of  lands  of  which  the 
If^oi*  was  seised  in  fee,  and  of  lands  jn  which  be  had  oi^y 
^ao  eatate  for  li&,  widi  a  leasing  power,  provided  di^re  was  a 
xslauae  of  re-renitry  for  Qon-paynent  of  die  rent  for  6fteen  days. 
There,  (the  lefiae  was  not  ejcecuted  accordipg  to  that  power ; 
for  jit  added,  ^'.and  if  there  be  no  sufficient  distress :" — But 
the  Court  held,  thi^t  though  the  .lease  was  void,  because  it 
was  .not  executed  aococding  to  the  jK>wer,  y^t,  it  was  gppd 
.aa  to.  the  IfUid  .of  lahieh  the  je^sor  w^s  seised  in  fee,  apd 
they  apportioned  the  .rent:  wjiich  was  an  erroneous  ju^g- 
jpent,  if  ,lfae  oiyection  to  .the  pres^qt  .lepi^e  b^  not  a  good 
xaie.    The  case  of  Seou  d.  Powell  v.  King  (£)f  '  formerly 
. though ty  itod  stiU  am  of  the  same  opinion,,  sets  this  point 
at  rest,  :by.«heiaing.tbat  sMch  a  clause  as  this,  throws  a  bur- 
tl^en  upon  .the  right  of  re^^ptry,  .whiph  the  maker  of  t)ie 
power  never  contemplated.    That  case  having  been  mo  often 
mentioned,  it  is  ^ough  for  qie  to  say  of  it,  th^t  it  has  decided 
.tbat-before  a|)iaint|ff  in  ejectment  can  recover  upon  a  clause 
of  r^-entry  in  a  lease,  in  oase  there  be  no  suffiqient  distress 

(«)  See  iRMM  T.  Ycungy  t  Brod.  &  Biag.  f  75.  (*)  9  MaaU  & 

Selw.  276. (0  Forr.  19. 


1821« 


Smitv 

V. 

l>os, 
d. 

4Ea»ST» 


994 


CASES  IN   BASTBR  TKRM, 


1821. 

Smith 

o« 

Doe, 

d. 

Jersbt, 


upon  the  premises,  he  must  shew  that  eterj  pert  of  the 
premises  fats  been  searched^  or  else  he  caimot  eay  there  was 
no  siifficient  distress. 

The  Judge  who  first  decided  this,  was  wdl  known  to  some 
of  your  Lordships ;  and  no  man  'will  decry  the  knowledRS 
of  the  late  Mr.  Justice  Heath,  and  his  opinion  was  oob- 
finned  by  the  Court  of  Exchequer. 

If  the  Courts  of  fVesitmnsier  Hall  were  to  overtnni  that 
decision,  it  would  go  a  great  way  to  shake  my  present  opi* 
nion;  but  I  do  not  learn  that  any  of  my  Brethren  are  pre- 
pared to  do  so;  and  if,  therefore,  I  feel  myself  bouud,  Xu 
I  shall  do),  to  call  upon  any  plaintiff  in  ejectment  on  the 
circuit,  who  has  such  a  clog  on  his  clause  of  re-entry  as 
this,  lo  prove  that  he  has  made  a  full  search  for  a  distiesi^ 
before  I  permit  such  a  plaintiff  to  recover,  I  cannot  con- 
scientiously advise  your  Lordships  that  this  lease  is  valid  i 
most  sincerely  wishing  however,  that,  consistently  with  my 
honest  opinion,  I  could  do  so. 

Of  one  other  point  I  must  take  notice,  vk.  that,  as  tins 
lease. contains  a  general  clause  of  re-entry,  it  must  neces* 
sarily  control  the  special  clause.  To  that  position,  I»  for 
one,  cannot  at  present  agree;  for  I  find  the  contraiy  doc- 
trine mabtained,  from  Aliham*B  case  (a)  down  to  the  pre- 
sent day.  In  that  case  we  find  this  position,  or  rather  thb 
maxim  adopted.  In  the  first  part  of  the  argument,  pn^ 
ting  every  point  that  can  possibly  occor.  Lord  C<Ae  says, 
''  Quando  carta  continet  generalem  c/atiSM&nn,  posieafue 
dtBcendU  ad  verba  spedalia,  qua  clauiuke^etieraU  MUMtton- 
sentanea,  interpretanda  est  carta  secundim  verba  spiddia.^ 
But  he  goes  on  to  add,  there  is  another  rule  or  principle  of 
law,  viz.  **  Generalis  clauwla  non  parrigiiur  ad  ea  qitm 
antea  speciaUter  sunt  comprehensa'*  Therefore,  I  say, tbia 
point,  for  which  I  am  now  arguing,  being  first  specially  de- 
fined, cannot  be  enlarged  by  a  subsequent  general  clause, 
which  can  only  apply  to  cases  not  before  specified  or  defined. 
So,  in  Sheppard^$  Touchstone  (which  is  supposed  lo  be  the 
(a)aR9p.l5i(b}« 
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work  of  Mr.  Justice  Doddridge),  on  the  exposition  Of  ld2U 
deeds  in  cotifirmation  of  the  above  doctrioe,  that  writer  g^^ 
*»y«(«)»  "  If  there  be  two  clauses  or  parts  of  tiie  deed  re-  •• 

pagnant  to  one  another,  the  first  part  shall  be  received,  and  ^  6.* 
the  latter  rejected,  unless  there  be  some  special  reason  to  the 
contrary/'  If  we  descend  to  more  modem  times,  we  find 
the  same  rule  universally  adopted  and  confirmed  by  Judges 
on  particular  cases  depending  before  them.  In  Coihery* 
Merriek,  Mr.  Baron  Nicholas,  quoting  the  Year  Book  of 
Hen.  6,  m  support  of  his  opinion,  says  (b),  '<  Where  there 
are  two  clauses  in  a  deed,  of  which  the  latter  is  contradie^ 
tory  to  the  former,  there  the  former  shall  stand.''  And  not 
to  multiply  authorities  upon  a  point  on  which  Lord  Elkn- 
borough  entertained  a  strong  opinion,  against  the  validity  of 
an  ai^ument  founded  on  such  a  point,  I  shall  only  quote  one 
more,  from  what  Lord  Chief  Justice  HoU,  and  two  of  his 
Brethren  said,  in  Thomas  v.  Howell  {jc),  that  ^  in  deeds,  it 
was  admitted,  that  subsequent  clauses  which  are  general, 
shall  be  governed  by  precedent  clauses,  which  are  more 
particular.*  1  therefore  think  that  this  ground  does  not  in 
any  way  strengthen  the  argument  as  to  the  validity  of  the 
lease  in  question.  The  point  upon  the  statute  4  Geo.  £. 
has  been  so  ably  handled,  and  so  luminously  explained  by 
my  Brother  Holroyd,  who  has  preceded  me»  that  I  shall  not 
trouble  your  Lordships  upon  it,  but  merely  to  say,  that  I 
entirely  concur  with  him. 

The  next  point  is^  whether  the  other  leases  should  be 
admitted  as  evidence  ?  And  upon  that  question  I  shall  trouble 
.  the  House  very  shortly.  I  am  willing  to  admit,  that  if  this 
deed  upon  the  clause  in  question^  contains  any  latent  ambi^ 
gttity  raised  by  extrinsic  evidence,  parol  or  extrinsic  evidence 
may  be  admitted  to  explain  it,  or  to  render  it  unambiguous. 

But  I  have  never  heard  the  general  rule  contradicted^  that 
parol  or  extrinsic  evidence  cannot  be  admitted  to  contradict, 
vaiy,  or  add  to  the  terms  of  a  deed.    It  would  be  of  a 
(a)  Cap.  5.  p.  88.  fol.  7.«-.(6)  Hardr.  94.^-^(0  4  Mod.  69. 
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^»**Y-  cue  at  the  bar,  to  matter,  of  which  at  the  tiaie  of  oiu- 


tfucting,  thegr  might  have  had  no  hoowledge,  and  of 
they  never  inteuded  to  be  under  die  eoulrel.  The  wnHoa 
instnmeu^  therefore,  unlem  in  caaes  «f  frpud^  or  olher 
excepted  caaes,  >witfa  which  I  lieed  not  lioiiWe  yoiu*  Jjorir 
ships,  <and  of  «hkh  I  insist  this  is  not  «k),  must' be  con- 
sidered as  ipeakiog  the  aense  of  the  paitiss  to  dM  deed  er 
instrument. 

Uipon  diis  ground  I  conaeive  iit  ama^  ihal  ibe  caae  ef 
*  Cooke  V*  Booih{u) met  wtflh  such  a  d^Otdud  ^pminu  ugaimt 
it  m  Boynhuiu  v.  Gity*s  Ho^ikilii\  bf  Load  Ahpmitg, 
when  Master  of  Ibe  fiolls,  who  not  only  ataled  bis  mtb 
opinion,  *ut  ihat  of  the  late  .Mr.  /ustifce  Wftisi,  ^wbo  had 
^ued  Ifae  fenbercaae,  and  who.  Lard  AVdfiisf  said,  was 
astonished  at  the  dedsbn;  and  it  was  also  4impfmmi  of 
by  Lord  ll^mrhm>.  The  Master  of  the  Kolb  mU,  '<  I 
strongly  protest  against  the  argument  of  the  leatoned  Judges 
in  Cooke  v.  Sooth,  ;as  to  constiuing  a  legal  in^trmnent  by 
the  equivaoal  acts  of  the  parties,  and  their  imdeistanding 
upon  iit*'  The  case  of  Tritton  v.  Fooie{e),  seems  also  directly 
at  variance  with  Cooke  v.  Booik.  In  IggmUenv.  M0y(d), 
the  Court  of  Exchequer  Chamber  unanimously  affinmng  a 
judgment  of  the  ^Kin^t  Bench,  held,  -that  a  covenant  in  an 
indentare  t>f  lease  to  grant  a  new  lease  widi  all  oovenants, 
grants,  andtarticles,  as  in  the  said  indenture  is  contained,  does 
•not  bind  die  lessor  to  insert  a  covenant  of  renewal  in  the  re- 
newed Jease;  although  it  was  alleged  in  the  pleadings,  Ifast 
ihe  covenant 'required  had  been  introduced  in  various  other 
cases,  before  then  successively  made  and  executed,  on  re- 

(a)  Cowp.  819.— (6)  3  Ves.  «98. (c)  3  Bro.  Chtu.  Cas.  636. 

(d)  s  New  Rep.  449.    S,  C.  7  Eut,  S97,  where  the  original  case  sad 
pleadings  arc  stated. 
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iiewab  from  time  to  time  gmnted.  Lord  Chief  Justice  lA^l. 
MatisfiM,  stopping  the  then  Mr.  Abbott,  who  was  to  have  smrn 
argued  against  the  construction  contended  for  on  the  other  «• 

lide^  said,  that  "  the  case  of  Cooke  v.  Booth  was  the  first  d. ' 

time  that  the  acts  of  the  parties  to  a  deed  were  ever  mtlde 
use  of  in  a  Court  of  law,  to  assbt  the  construction  of  that 
deed  ;**  smd  in  another  part  of  his  Lordship's  judgment,  he 
said,  ^'  that  b  a  case  which  has  been  impeached  upon  all 
occasions,  aad  in  which  the  Court  of  King^i  Bench  were 
misled  by  die  renewals  stated  in  the  case  sent  from  the  Court 
of  Chancery." 

Now,  what  is  asked  for  in  the  present  case,  but  to  assist 
tlie  construction  of  an  onambigoous  deed  by  the  prior 
acts  of  the  parties  ?  In  the  case  of  Doe,  d.  Allan  v.  Ca/- 
vert  (fl),  which  I  argaed  as  counsel,  though  the  lease  there 
was  according  to  the  custom  of  the  country,  as  to  the  time 
of  holding;  yet,  being  dated  on  the  29A  March,  it  Was  held 
sot  to  be  a  lease  in  "possession;  and  that,  because  (he  days 
of  holding  were,  as  to  the  tillage,  from  the  ISiii  Februarjf 
past ;  the  pasture  ground  from  the  5th  April  next ;  and  the 
residue  of  the  premises  from  the  12tfa  May  next. 

But,  my  Lords,  in  my  opinion,  cases  are  not  wanted  to 
prove  that  no  evideiice  can  be  admitted  to  explain  a  deed, 
which  is  plain  and  perspicuous  in  its  terms,  and  containing 
no  ambiguity ;  much  less  to  add  clogs  and  condidons  to  it. 
I  am  asked  then,  is  this  a  deed  of  that  description  i  I  an- 
swer, that  in  my  opbion  it  is.  I  can  see  no  ambiguity ; 
it  is  precise  lind  definite  in  the  powers  granted;  and 
every  person  possessed  of  plain  and  common  understand- 
ing, (much  more  any  person  with  a  legal  mind)  can  give  it  a 
clear  and  satisfactory  solution.  But  I  am  told,  the  case  of 
Fonnereau  v.  Poyntz  (&),  before  Lord  Tkurlow,  is  against 
my  opinion.  Upon  the  best  attention  I  can  pay  to  that  case, 
I  do  not  think  so. — It  was  a  bequest  of  500/.  stock,  in  long 
annuities,  and  similar  bequests  of  smaller  sums  in  the  same 

(a)  S  East,  376. (fr)  1  Bro.  Chan.  Cas.  47f. 
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stockj  to  odiers.  The  qaestion  was,  whether  this  was  a  be- 
quest of  500/.  a  year  long  aDnuities^  or  only  500Z-  in  the 
long  annuities.  The  case  was  very  powerfully  aigued  by  one 
of  your  Lordships  :  I  own  I  should  have  thought  there  was 
so  difficulty  in  the  construction,  and  Lord  Thurlow  seemed 
at  first  to  be  of  that  opinion ;  but  he  afterwards  admitted 
evidence  to  shew  the  extent  of  the  property  of  the  testatrix^ 
to  see  whether  she  could  possibly  mean  500/.  a  year,  when 
she  had  no  such  stock.  But  though  his  Lordship  admitted 
this^  he  stated  the  clear  principle  of  law  to  be,  that,  Sor  the 
wisest  reasons,  it  would  not  admit  of  an  instrument  being 
construed  aliunde.  And,  at  the  close  of  that  case,  his  Lord- 
ship said«  (what  I  quote  to  your  Lordships  as  strong  in  my 
favor,  because  be  only  let  in  the  evidence  to  explain  what 
was  uncertain) — "  There  is  no  doubt,  if  the  word  stock  bMd 
been  left  out,  but  that  the  meaning  would  be,  that  the  sum 
of  500/.  was  to  be  disposed  of  in  long  annuities^  and  to 
miake  a  produce ;  and  that  produce  to  accumulate  until  the 
legatee  should  obtain  twenty^one.  This  being  the  doubtful 
interpretation  upon  ^he  face  of  the  will,  the  question  arises, 
whether  the  state  of  the  testatrix's  fortune  is  not  ^pUcabk 
to  the  construction  of  the  will.  It  appears  by  some 
other  parts  of  the  will,  that  she  was  extremely,  ao^uous  to 
make  an  ample  provision  for  the  family  of  the  Foatiereaus, 
Considering  then,  the  situation  of  her  fortune,  it  is  pei^ 
fectly  inconsistent  to  say  that  she  could  mean  to  give  ten 
times  more  than  she  was  worth,  in  legacies.  My  opinion 
therefore  is,  that  die  judgment  must  be  reversed,  and  that  I 
can  let  in  the  evidence  of  the  value  of  the  esta^,  not  to  conUfQl 
the  bequests  which  the  testatrix  has  made  in  words  themselves 
distinct,  nor  to  control  the  bequest  she  has  made  of  a  subject 
which  she  had  accurately  described ;  but  because  the  words 
she  has  used  are  uncertain.  Tlie  peculiarity  of  this  will, 
furnishes  sufficient,  doubt  to  warrant  the  admission  of,  collateral 
eviflence  to  explain  it ;  and  if  so,  the  statement  of  the  testa- 
trix's fortune  is  applicable  to  the  purpose  of  such  so  expk« 
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nation.**  His  Lordship,  whether  right  or  wrong  in  his  notion* 
clearly  admitted  evidence  aliundi,  on  the  ground  of  iidcer- 
tainty  and'  ambiguity  only,  and  left  the  principle  wholly  un- 
touched— that  parol  evidence,  or  evidence  aliundi  cannot  be 
admitted  to  contradict,  add  to,  or  vary  the  terms  of  a  deed, 
wiD,  or  other  written  instrument. 

Here,  the  terms  of  the  power  are  clear  and  express,  with- 
out limitation,  clog,  or  condition — nothing  being  doubtful  or 
ambiguous ;  and  the  evidence  sought  to  be  admitted,  is  not 
to  explain  that  which  is  doubtful,  but  to  add  two  clauses  or 
two  conditions  to  that  which  is  absolute  and  unconditional: 
in  short,  to  make  a  new  deed  in  this  respect.  The  decisioa 
I  am  humbly  recommending  to  your  Lordships,  steers  clear  of 
all  vagueness  and  uncertainty,  leaving  nothing  to  the  variety  of 
conflicting  opinions ;  for  who  is  to  decide  what  is  reason- 
able ?  If  the  Judges,  I  should  be  inclined  to  think  it  would 
be  mischievous  in  its  consequences;  but  worse,  if  the  jury 
are  to  be  called  on  to  decide  it.  What  can  lead  to  such  con- 
trariety of  decision  ?  for  we  all  know,  in  every  transaction 
of  human  life,  what  is  reasonable  or  unreasonable  must 
depctfd  tipon  the  reasoning  and  feeling  of  every  individual 
who  lias  to  consider  the  question. 

I  have  heard  it  said,  that  if  this  question  be  decided 
in  the  view  I  have  taken  of  it,  it  will  unsetde  many  leases. 
I  should  lament  if  it  should  have  such  an  effect ;  but  in  that 
case,  the  legislature  might  interpose.  If,  however,  the 
mode  of  construing  powers,  which  I  am  proposing  as  the 
true  one,  had  been  always  adhered  to,  no  such  evil  could 
have  ensued.  The  hardship  of  the  individual  case  is  repre- 
sented ;  and  if  there  be  hardship,  I  also,  as  an  individual, 
lament  it.  This  statement  of  hardship,  and  the  consequen- 
ces of  wrhat  I  should  propose,  have  made  me  again  and  again 
examine  this  point  with  all  the  ability  in  my  power ;  but, 
after  all  this  consideration,  feeling  that  it  is  my  sworn  and 
therefore  bounden  duty  to  declare  what  1  believe  the  law 
now  to  be— not  to  say  what  it  ought  to  be,  I  think,  that  to 
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decide  in  favor  of  Ihf  1(m^,  would  be  to  n^ke  a  power 
sujbstantial^  different  from  that  which  was  made  ;  and  U^ 
make  conditioDs  which  the  cicatrix  of  it  never  int^^ded. 
Thjs  would  be  my  opinion  if  I  stood  aloqei  but  I  afa  happy 
not  to  be  singular  ii^  my  judgment  on  this  important  guestion^ 
although  I  am  opposed  to  others,  whose  ability  \  r^pect, 
and  whose  learning  I  revere. 


Mr.  Justice  Baylby^ — ^Upon  the  best  consideration  I 
have  beep  ^ble  to  give  this  case,  I  can  find  no  reason  for 
«kparting  t^ojax  the  opiniQU  which  I  formerly  entertaiped, 
when  it  came  tot  before  the  Court  of  King*s  Bench,  viz.  that 
the  lease  in  question  is  pqnformable  to  the  leasing  power  con- 
tained in  the  deed  of  settlement ;  and  is  therefore  valid.  As 
to  the  case  of  Hotley  v.  Scot,  I  beg  to  state,  that  it  was  in  the 
perfect  recollection  of  the  Court  when  the  present  came  before 
them ;  and  they  considered,  thftt  it  did  not,  in  any  respect, 
break  ui  upon  thc^  determination  in  Coxe  v.  i)<Qf ;  neither 
do  £  think  tl^it  the  opinion  I  have  formed,  will  trench  on  th^t 
case^  The  clause  ia  the  settlement  vnder  which  this  lease 
was  ejathwOrized,  requires  it  to  coqtuin  **  a  power  ^  re-entry 
for  non-payment  of  the  rent ;"  and  the  first  question  I  pro- 
pose to  consider  is,  whether  this  lease  dof  s  or  does  not  con- 
tain a  power  c^f  re-entiy  for  non-pnrment  of  the  rent  f  It 
contains  a  proviso,  that  if  the  rent  shall  be  behind  or  onpaifl 
by  the  space  of  fifteen  days,  and  no  sufficient  distress  can  be 
had  upon  the  preipiaes,  the  person  entitled  to  the  rent  and 
the  freehold,  and  inheritance,  may  re-enter.  Is  this,  or  is  it  po^ 
a  power,  given  to  the  kqdlord  ?.  Undoubtedly  it  is.  Poes  it 
not  enable  him  to  re-enter  i  It  does ;  and  for  what  cause  ? 
For  ncm-payment  of  the  rent  reserved.  I  ado^it,  that  it  is 
not  an  immediate  or  unconditioiiDial  power  of  re-entry;  but 
still  it  is  *'  a"  power  of  re-entiy,  and  for  nou-pfu^meat  of  thjp 
rent  reserved. 

It  is  material  to  this  question,  to  consider  what  the  law 
was  with  r^rd  to  powers  of  this  nature^  firom  the  earliest 
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tiniei.  In  Coht  UHhlm  (a),  wt  find  iiwltiices  «f 
cooditioiw  for  re-enlrj,  <'  if  tfas  rent  be  beUnd  by  a  week 
after  the  day  of  payment/'  or  ^  by  a  montk,"  or  ^  half  a 
yean"  We  find  also  freOi  the  Year  Baab(i),  dkal  the  lime 
for  making  demand  of  Ae  vent  to  warrant  a  •re^^fitry,  it  at 
the  end  of  the  last  dtay  of  anch  week,  flMmdi^  or  half  year,, 
and  net  od  the  praccdiag  actit  day.  It  is  not,  imrefone,  iiH 
consisteiit  in  law  with  a  leqiiisitien  that  theae  dionld  be 
reserved  a  power  of  t«-entry,  that  at  be  not  inmmAite,  but 
postponed  for  some  given  lengtb  ef  time  after  the  day  fixed 
for  the  payment  of  the  rent.  In  Hoodie  and  fVinteonA's 
ca8e(c)y  we  have  an  instance  of  a  coiidition  for  re-entry, 
"  if  the  rent  be  behind,  and  there  be  no  aoflkient  distresa 
upon  the  land  f  I  therefore  infer  from  tbaae  instancesy  that 
a  power  of  re-entry  on  condition  that  the  rent  be  behind 
fifteen  days,  and  there  i^  no  sufficient  distress  uptm  the  pe»' 
nisesy  is  ati  acknowledged  legal  power  of  se^^ntry  for  non- 
payment of  rent.  The  power,  as  ieeserved  in  this  case, 
may,  hoWever,  not  be  the  most  beneficial  to  the  rever- 
sioner, whi^b  could  be  devised :  and  being  quafifiad  with 
diese  conditious,  it  may,  in  certain  poasible  cases,  not  afford 
the  eo'nvem'ences  upon  absolute  tigbt  of  re-entry ;  but  still 
it  is  appwer  of  re>entry,  and,  if  it  be  snfficient  to  secure  the 
payment  of  the  rent,  I  hoM  that  diis  ieaae  eontaios,  in  terms, 
all  that  ia  required  by  the  words  ef  the  leasing  tpower  in  die 
settlement. 

But  then  it  is  argued  by  those  who  would  impngn  thia 
lease,  as  not  being  a  good  execution  of  the  power  to  demise, 
that  admitting  it  to  contain  a  power  of  re-entry,  yet,  it  iA 
not  such  a  power  as  the  kidenlore  of  the  2nd  Jmfy^  1757,  due 
teganJ  being  had  to  its  intent  and  meaning  in  legal  construe- 
tbn,  rebukes  to  be  inserted  in  the  leases  to  be  aiade  under 
such  particulsr  power.  Tliat  argument,  however,  necessarily 
assumes,  that  the  words  of  the  power  are  not  so  clear  and 

<•)  Sec«  ascfa     ■         (6)  to  Hen.  6.  SO,  51.   6  Hep.  7.  3.  Bte.  Abs; 
titfiilrc  CMf«sMe,  pi.  90.  U)  Oodbolt,  ilO,  cm.  ISO. 
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1821*       predae,  bat  that  they  are  capable  of  more  than  one  meaniiy  | 
Smith       otberwisej  indeed,  the  proposition  would  be  self-evident. 
Doe,  Many  different  sorts  of  powers  are  known  to  the  law : 

d.  aome  more  beneficial  than  others.    Some  are  qualified,  some 

are  not.  Some  are  conditioned  to  hold  the  land  till  the  rem 
is  satisfied  out  of  the  profits  (a);  some  to  hold  till  the  rent  is 
satisfied  oKundi;  and  some  (as  here)  to  restore  the  rever<- 
sioner  to  his  former  estate  (b).  There  are  others,  contaimng 
the  conditions  which  form  the  subject-matter  of  the'  objections 
to  this  lease,  and  which  I  have  already  noticed,  viz.  post- 
ponement of  time,  and  absence  of  distress  upon  the  land. 
Some,  again,  (though  very  few)  have  neither  of  those  con- 
ditions ;  and  the  question  now  for  your  Lordships'  consider- 
ation, I  apprehend,  is,  which  of  these  powers,  having  doe 
regard  to  the  intent  and  meaning  of  the  indenture  of  the 
2nd  July,  1757,  does  that  instrument,  according  to  legal  con- 
struction, require  i  The  intent  and  meaning  of  that  inden- 
ture is  to  be  collected  either  from  it  intrinsically,  without 
lookii^  out  of  or  beyond  it,  or  from  the  contents  of  the 
instrument,  combined  with  the  consideration  of  the  state  of 
the  property  at  the  time  when  it  was  made.  And  then  arises 
the  other  question — ^whether  the  evidence  of  the  then 'exist- 
ing leases,  and  of  the  powers  of  re-entry  therein  contained, 
(and  which  I  shall  presendy  consider)  be  admissible  or  not^ 
not  merely  for  the  purpose  of  explaining,  adding  to,  or  vaiy- 
ing  a  written  instrument,  but  to  shew  the  meaning  of  the 
langu^  which  the  settior  has  used  in  this  reqCdsition^  which 
she  has  left  quite  indefinite  and  necessarily  to  be  supplied 
by  reference  to  matters  extrinsic. 

Taking  it  first,  however,  with  reference  to  any  such  extrin- 
sic matter,  it  seems  to  me  that  the  intent  and  meaning  of  the 
indenture  per  se,  and  without  looking  beyond  it  or  out  of  i^ 
was,  that  the  reversioner  should  have  such  of  those  pow^ 
as  would  give  him  a  proper  and  reasonable  security  for  his 
rent  hj  way  of  re-entqr-  If  nothing  short  of  a  right  of  im- 
(a)  Co.  lit  sec,  3S8— 105,  (s)  (6)  Id.  S24. 
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mediate  re-entry — whether  there  were  m  siiflScient  distreas 
upon  the  premises  or  not — would  give  him  that  security, 
I  might  be  of  opinion,  that  in  such  a  case,  be  would  be  en- 
dtled  to  have  such  a  power  inserted  in  the  lease  as  would 
alone  ensure  to  him  that  right. 

But  if  any  of  the  other  species  of  power  would  give  him 
a  proper  and  reasonable  security,  it  seems  to  me  that  the  in- 
sertion of  either  of  those  other  qualifications  would  satisfy  all 
that  the  indenture  of  1757,  in  point  of  legal  construction^ 
requires.  The  rent  is  not  a  rack-rent :  it  is  merely  an  old  ao 
customed  rent  of  2/.  U.  6d.  per  annttm,  payable  half-yearly ; 
and  for  a  lease  for  three  lives  the  lessee  surrendered  a  sub- 
sisting lease,  upon  which,  at  least,  one  life  must  have  been 
in  esse,  and  paid  105/.  A  half^year*s  rent,  therefore,  would 
be  1/.  Os.  9d.  only;  and  such  a  rent  was  certainly  not  likely 
to  occasion  the  reversioner  much  thought  or  care  as  to  any 
probability  of  its  loss  ;  for  he  could  not  consider  it  possible 
that  the  premises  would  ever  be  so  completely  deserted,  as 
that  there  should  be  no  sufficient  distress  upon  them  at  any 
time  :  nor  was  the  rent  of  such  consequenoe  as  to  make  it 
probable  that  the  tenant  could,  upon  any  occasion,  be  in- 
duced to  replevy  a  distress.  For  such  a  rent,  therefore,  the 
power  in  question  to  re-enter  at  the  end  of  fifteen  days,  if 
there  were  no  sufficient  distress  upon  thfe  premises,  appears  to 
me  to  be  an  adequate  and  reasonable  security ;  and  I  should 
be  disposed  to  think,  that  for  such  a  rent,  a  clause  of  re-entry 
without  giving  any  days  of  grace,  would  be  unreasonable ; 
because  the  immediate  exercise  of  such  a  right  would  be 
oppressive. 

Nor  do  I  think  it  unreasonable  to  restrain  the  reversioner 
from  enforcing  the  power  of  re-entry,  whilst  there  should  be 
a  sufficient  distress  upon  the  premises;  because  the  legisla- 
ture did  not  think  it  unreasonable  to  deny  the  landlord  the 
benefit  of  the  4  Geo.  2.  c.  28.  where  there  was  a  sufficient 
distress :  and  the  landlord  can  have  no  difficulty  in  ascertain- 
ing whether  there  be  such  a  distress  or  not ;  for  he  has  a  right 
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to  enter  daily  with  bjs  bailiff  upon  the  premises,  to  see  whe- 
ther there  be  such  a  distress,  and  according  to  the  case  ia. 
Godbolt  (a\  if  there  be  nothing  that  he  can  see  upon  the 
premises  to  distrain,  he  is  warranted  in  concluding  that  there 
are  no  distrainable  goods  there.  The  words  of  the  report  are, 
^.Itwas  bolden  by  all  the  Justices,  that  if  a  man  make  a 
lease,  rendering  rent,  upon  condition  that  if  the  rent  be  be- 
bipd,  and  no  sufficient  distress  upon  the  land,  that  then  the 
l^sor  may  re-enter ;  if  the  rent  be  behind,  and  there  be  a 
piece  of  lead  or  other  thing  hidden  in  the  land,  and  no  other 
thing  there  to  be  distrained,  the  lessor  may  re-enter ;  for  the 
distress  ought  to  be  open,  and  to  be  come  by ;  for  if  it  should 
be  otherwise  said  a  sufficient  distress,  one  might  inclose 
money  or  other  things  within  a  wall,  and  thereby  the  lessor 
should  be  excluded  of  his  re-entry/'  1  am  therefore  of 
opinion,  that  without  looking  beyond  the  indenture  of  July^ 
1757,  the  power  in  question  is  conformable  with  the  requi- 
sition, and  within  the  true  intent  and  meaning  of  that  inden- 
ture :  and  that  it  is,  in  the  legal  construction  thereof,  as  large 
and  beneficial  a  power  of  re-entry  as  that  indenture  required. 
I  am  also  of  opinion,  'that  in  judging  of  the  true  intent  and 
meaning  of  the  indenture  in  this  respect,  we  are  at  liberty  to 
take  into  consideration  the  state  of  the  property  at  the  time 
that  indenture  was  made,  to  see  to  what  restrictions  the 
lessees  were  then  subject,  and  what  rights  the  lessor  then 
retained.  The  settlor  used  the  indefinite  words  ''  a  power  of 
re-entry."  By  shewing,  as  I  have  done,  that  there  are 
many  such  powers  recognized  by  law,  I  prove  that  there  is 
an  ambiguity  in  these  words,  either  latent  or  patent,  which 
.  makes  it  necessary  to  refer  to  the  actual  state  of  the  property 
at  the  time  when  the  settlement  was  made,  in  order  to  ascer- 
tain the  intent  of  the  settlor,  and  in  what  sense  she  used  such 
words.  I  have  never  before  heard  it  doubted,  whether  the 
nature  and  general  mode  of  tenure  of  an  estate,  and  the 
interest  of  the  owner,  were  admissible  in  proof  to  ascertain 
(a)  Ca*  ISO.  I^a^e  110« 
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the  nature  aod  design  of  an  indefinite  power  to  lease  granted 
by  the  settlor  of  ihe  property.  I  am  not,  by  so  saying,  con- 
struing a  legal  instrument  by  the  acU  of  the  parties,  or  by  their 
understanding  of  it,  (as  was  done  in  Cooke  v.  Booth  (a)  ) ;  but 
by  shewing  the  circumstatices  and  situation  of  the  parties,  and 
the  estate  and  interest  which  the  settlor  had  at  the  time  of  the 
settlement,  I  am  enabling  the  House  to  judge,  what  in  legal 
construction,  was  her  meaning  in  using  indefinite  terms ;  and  I 
am  not  aware  that  there  is  any  legal  authority  for  excluding 
the  evidence  of  such  circumstances  and  situation  for  such  a 
purpose.  On  the  contrary,  there  are  several  authorities  for  ad- 
mitting extrinsic  evidence,  where  \}ie  doubtful  wording' of  an 
instrument  seems  to  render  it  necessary  to  seek  an  explanation 
aliunde.  In  Doe,  d.  AUan  v.  Calvert  (&),  which  was  argued 
on  a  question,  whether  the  lease  was  a  lease  in  possession  or 
reversion,  the  custom  of  letting  was  given  in  evidence  to 
shew  that  the  periods  mentioned  in  the  habendum  of  the  lease 
for  the  tenant's  entry  on  the  part  of  the  premises  then  in 
question,  were  the  usual  periods  of  entry  customary  in  that 
part  of  the  country.  That  evidence  was  argued  upon  and 
admitted  without  objection ;  and  that  fact  was  held  by  the 
Court,  who  did  not  advert  to  its  being- inadmissible,  not  to 
have  the  efiect  of  controlling,  on  the  principle  of  intention, 
the  words  of  the  power  (which  was  to  lease  in  possession, 
and  not  in  reversion)  so  as  to^et  rid  of  the  objection,  that  a 
lease  dated  the  29th  Marchj  under  which  entry  was  to  be 
made  by  the  tenant  as  to  all  the  ground,  except  the  tillage, 
on  the  5th  April  and  12th  May  then  next  ensuing,  was  a 
lease  in  reversion,  and  therefore  not  warranted  by  die 
power. 

How  that  case  bears  on  the  question,  so  as  to  support  the 
proposition,  that  the  extrinsic  evidence  received  in  the  pre- 
sent was  inadmissible,  I  am  quite  at  a  loss  to  discover. 

In  the  case  of  a  person's  making  a  deed  or  will,  have  we 
not  a  right,  when  it  is  necessary  to  the  understanding  of  it,  as 
(«)  Cowp.  819.     ■       (6)  1  East,  376. 
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last.        it  frequendj  is,  to  enquire  what  estate  he  had  at  the  thoe  of 
f^^^       executing  auch  iostraments  ?   That  is  often  a  fact  necesaaiy  lo 
^*  be  known,  because  the  true  constniction  often  turns  upon  it, 

d.'  and  may  be  varied  according  to  the  result  of  the  enqufay.  I 
will  put  this  familiar  case  :  if  one  grant  to  another  a  lease 
for  life,  without  expressing  it  to  be  for  the  life  of  the  lessor 
or  lessee — is  not  evidence  not  only  admissible,  but  necessary, 
to  shew  what  interest  the  lessor  had  in  the  property  at  the 
time  ?  For  if  he  were  tenant  in  fee,  the  lessee  would  take  a 
lease  for  his  own^life,  whereas,  if  the  lessor  were  tenant  in  taif, 
or  for  life  only,  the  lessee  would  take  only  for  the  life  of  dia 
lessor  (a).  So,  where  a  te^^tator  gives  a  sum  of  money  by  the 
description  of  so  much  stock,  if  he  have  such  stock,  it  is  a 
specific  bequest  of  it;  but  if  he  have  it  not  at  the  time  of 
his  death,  evidence  may  be  received  to  shew  that  it  had  been 
transferred  to  some  other  fund,  and  the  bequest  would  tbere^ 
upon  be  established.  That  principle  was  acted  upon  in  the  case 
of  Selwood  V.  Mildmay  {b),  where  extrinsic  evidence  was  ad-^ 
mitted  to  shew  that  the  testator  had  no  such  stock  as  he  had 
bequeathed,  having  transferred  it  to  another  fund  before  his  • 
death.  In  Masters  v.  Masters  (c),  extrinsic  evidence  most 
have  been  admitted,  to  have  rescued  the  bequest  there  ftom 
the  effect  of  that  uncertainty  which  would  otherwise  have  rea- 
dered  it  void.  But  I  wish  to  call  your  Lordships'  more  parti- 
cular attention  to  the  case  of  Fonnereau  v.  Poyntz  {d),  wheie 
the  testatrix  gave  to  Mary  Poyntz  the  sum  of  500/.  stock 
in  long  annuities,  the  same  sum  in  the  same  stock  to  another 
person,  and  £00/.  and  100/.  stock  in  long  annuities  to  two 
Other  persons,  the  interest  of  the  two  latter  sums  to  aecomu 
late  till  the  legatees  should  attain  twenty-one,  and  then  the 
whole  to  be  transferred  to  them  by  her  executors :  and  she  be- 
queathed the  residue  of  her  estate,  bodi  real  and  personal,  to 
her  two  nephews.  The  testatrix  having  only  ISO/,  per  ammm 
stock,  at  her  death  in  long  annuities,  parol  evidence  was  ad- 

(«)  See  S.  P.  Shep.  Tonch.  88.-~^(»)  3  Ves.  906 <4j  1  Fe«e 

Wms.  421. (d)  1  Bro.  Chan.  Csi.  4rs. 
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mitted  (after  it  Imd  been  first  held  by  Lord  Thurlow  not  to       lll2l. 
be  admissible)  to  shew  the  actual  amount  of  her  fortune^  and 
die  state  of  her  property  (which  was  admitted  to  be  extrinsic  v. 

evidence)  in  order  to  enable  the  Court  to  construe  the  will  4, ' 

by  the  criterion  of  her  intention,  if  it  might  be  collected 
from  the  state  of  her  circumstances  at  the  time  it  was 
made.  Bis  Lordship  ultimately  decided  that  the  ^- 
culiarity  of  the  will  furnished  sufficient  doubt  to  warrant 
the  admission  of  collateral  evidence,  to  explain  whether  she 
meant  to  bequeath  to  the  legatees  a  gross  sum  to  accumulate, 
or  that  sum  per  annum  by  way  of  annuity  ;  and  on  admitting 
the  evidence,  the  same  sum  to  be  paid  as  an  annuity  was 
found  to  be  ten  times  as  much  as  she  was  worth.  Extrinsic 
evidence  in  that  case,  therefore,  was  received  and  acted 
upon  to  explain  the  meaning  and  intention  of  the  testatrix 
as  to  those  bequests,  which  were  otherwise  uncertain,  and 
could  not,  in  fact,  have  been  established  or  satisfied. 

The  Master  of  the  Rolls  (Lord  Akanley)  afterwards 
(adverting  to  that  case),  in  deciding  that  of  Selwood  v.  Mild- 
may,  said  (a),  "  Lord  Thurlow*s  only  doubt  was,  whether 
parol  evidence  was  admissible  to  ascertain  whether  the  tes- 
tatrix did  not  mean  capital :  but  he  had  no  doubt  that  she 
must  know  all  the  circumstances  of  her  affairs ;  and  therefore 
his  opinion  was,  that  thougii  it  did  appear  she  could  not 
mean  to  give  so  much  more  than  she  could  afford^  yet  he 
doub^d  whether  he  could  give  the  words  a  meaning  so  differ- 
ent from  their  natural  meaning.^  Applying  these  principles 
to  this  case,  the  evidence  objected  to  here,  must  necessaiily 
be  held  to  be  admissible,  on  the  same  or  stronger  grounds ; 
because  it  is  not  offered  to  set  up  a  construction  against  the 
natural  meaning  and  import  of  the  words,  nor  to  controul 
or  modify  a  power  distinctly  and  accurately  described ;  but 
to  remove  an  ambiguity  upon  the  face  of  the  instrument 
which  creates  4t,  and  which,  by  using  general  and  indefinite 
terms,  rentiers  it  capable  of  being  satisfied  in  several  ways. 
(€)  5  Ves.  310. 
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1821  •  Therefore  it  is,  that  I  think  we  may  in  this  case,  look 


to  the  state  of  the  property  at  the  time  the  settlemeot  ^ 
V.  made,  in  order  to  be  enabled  to  ascertain  the  nature  of 

^d'*     '  ^^^  estate  and  the  interest  the  settlor  had  in  the  property, 
JaatBr.      and  the  circumstances  under  which  it  was  usually  demised 
at  the  time,  and  what  her  intention  was  with  respect  to 
the  sort  of  power  which  she  was  desirous  of  having  intro- 
duced into  the  leases.    From  that  extrinsic  evidence  we  find 
the  case  to  stand  thus  : — Lady   Louiut  Barbara  Mamd, 
being  tenant  for  life,  with  a  power  of  appointment  in  fee,  of 
a  very  considerable  estate,  part  of  which  was  then  let  out 
upon  leases  for  lives  at  small  rents,  payable  partly  in  money 
and  partly  in  a  render  of  capons,,  or  money,  at  the  election  of* 
the  creatrix :  and  those  leases  contained  powers  of  re-entry 
*'  in  case  the  rent  reserved  should  be  behind  for  fifteen  days, 
and  there  should  be  no  sufficient  distress  upon  the  premises.** 
She  then  settled  that  estate,  amongst  other  uses,  to  her  hus- 
band for  his  life,  with  a  power  enabling  him  to  make  leases 
of  a  part  of  the  property,  which  had  long  before  been  so  let 
for  lives,  '<  so  as  there  should  be  reserved  the  andaU  and 
accustomed  rents;  and  so  as  there  should  be  contained  in  the 
leases  a  power  of  re^-entry  for  non-payment  of  the  rent :  and 
also  with  a  power  to  make  leases  at  a  rack-rent  of  other 
parts  of  the  estate  ;  so  as  those  leases  should  contain  powers 
of  re-entry  in  case  the  rent  should  be  in  arrear  for  twenty-eight 
days."    The  true  question,  therefore,  which  arises  upon  these 
powers,  is,  whether,  by  requiring  upon  the  life-leases  generally, 
<<  a  power  of  re-entiy,**  she  meant  to  require  more  than  the 
same  description  of  power  with  which  the  then  existing  life 
leases  were  burthened ;  and  she  must  be  taken  to  have  known 
what  that  power  was.     Had  she  been  dissatisfied  with  it,  or 
desirous  of  making  any  alteration  in  that  respect,  is  it  to  be 
supposed  that  she  would  not  have  used  more  definite  terms 
in  the  requisition  than  those  which  she  has  contented  herself 
with,  viz.  requiring  generally''  a  power  of  re-entry"? — More 
^specially  when  we  see,  that  in  providing  for  securing  tb« 
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rack-rents,  wliere  the  right  of  re-entry  is  obviouslj  of  so  much  1821. 
more  importance,  she  gives  the  tenant  an  indulgence  of  ^^'^ 
tfTenty-eightdays  ;  and  can  it  be  supposed  that  she  intended  v. 

to  be  less  indulgent  in  respect  q(  the  small  rents,  which  bore  ^'' 
comparatively  no  proportion  to  the  value  of  the  property  i  Ja»««»# 
I  cannot  consider  that  she  could  have  had  any  such  inten- 
tion. Therefore,  the  settlor  not  having  prescribed  or  sug** 
gestedany  particular  species  of  power,  as  being  required  by 
her  to  be  contained  in  the  leases ;  and  as  the  power  which 
this  lease  contains  is  reasonable,  and  a^ply  sufficient  to  an- 
swer every  legal  purpose ;  and  being  besides,  the  very  species 
of  power  which  waa  at  that  time  inserted  in  all  the  leases  iu 
force  .  upon  this  estate  at  the  time  the  settlement  was 
tnade— I  submit  to  your  Lordships,  that  this  lease  was  war- 
ranted by  the  terms  of  the  leasing  power ;  and  that  for 
these  reasons,  the  original  judgment  of  the  Court  of  King's 
Bench  ought  to  be  affirmed. 

Mr.  Baron  Wooo.<— In  answer  to  the  question  proposed 
by  your  Lordships;  I  am  of  opinion  that  the  power  contained 
in  the  marriage-settlement  is  well  executed. 

That  power  applies  to  lands  ''  leased  for  lives,  or  for 
years  '  determinable:  on  lives,  to  any  person  or  persons  in 
possession  or  reversion  ;'* — and  one  of  the  conditions  of 
•such'  letting  is  in  these  words,  '*  and  so  as  there  be  contained 
in  every  such  lease  a  power  of  re-entry  for  non-payment  of 
the  rent  thereby  to  -  be  reserved/'  There  is  another  power 
of  re-entry  which  applies  to  leases  for  years  absolute,  not 
exceeding  twenty-one  years,  to  take  effect  in  possession,  and 
to  be  made  at  as  beneficial  yearly  rents  as  was  then  paid, 
or  the  most  improved  rent,  without  fine  or  foregift ;  and 
Ihere  it  is  provided,  that  there  be  contained  a  clause  of  re* 
entry,  in  case  the  rent  or  rents  thereupon  to  be  reserved  be 
behind  or  unpaid  by  the  space  of  twenty-eight  days  after  the 
time  appointed  for  payment.    The  lease  in  question  is  under 


410  *  CASES  IN  BASTBR  TSmi, 

1821i       the  first  power^    which  provides  a  re-eotiy    on  non^paj- 


tolTH 


ment  of  the  rent  generallj,  ^without  prescribing  any  time  of 
"v*""  re-entry  at  all,  or  any  special  terms  whatsoever.  Tlie  pnH 
d.''  V180  in  the  lease  in  question  is,  that ''  if  the  yearly  rent  of  21., 
jBRisT,  Qp  i^gy  ^  ^^  duties,  services,  reservations^  and  payments 
thereby  reserved,  shall  be  behind,  unpaid,  or  undone  in  part 
or  in  all.  by  the  space  of  fifteen  days  after  any  of  the  times  of 
payment  or  performance,  and  no  sufficient  distress  or  dis* 
tresses  can  be  had  or  taken,  whereby  the  same,  and  all  arrear- 
ages, may  be  raised."  It  is  contended  on  the  part  of  the 
defendant  in  error,  that  this  proviso  of  re-entiy  in  the  lease, 
is  not  such  a  one  as  is  required  by  the  setdemeot,  inas* 
much  as  it  has  limited  a  time  for  re-entry,  which  the  power 
has  not,  and  inasmoch  as  it  is  clogged  with  a  condition,  that 
there  be  no  sufficient  distress,  ^nhich  the  settlement  does  not 
mention. 

The  clause  in  the  settlement  requires  no  more  than  a  power 
of  re-entry  for  non-payment  of  rent,  giving  it  no  qualification 
or  modification  at  ail.  There  is  in  the  present  lease  a  clause 
of  re-entry,  and  that  is  a  literal  compliance  with  that  power* 
But  though  the  power  is  general,  I  admit,  tfmt  it  most  be 
executed,  not  in  a  fraudulent  or  iUusery,  bat  in  a  reaaooable 
manner,  such  as  the  law  will  deem  reasonable.  In  the 
clanse  of  re-entry  for  the  rack*rent,  the  time  is  limited,  mis. 
twenty-eight  days.  I  allow,  that  cannot  be  departed  from. 
Why  was  no  tune  limited  in  dii»?  Because  the  settlemeat 
meant  to  leave  it  to  the  ^discretion  of  die  tenant  for  life  to 
insert  such  a  reasonable  power  of  re-entry  as  might  secure 
the  rent  to  the  reversioner. 

The  object  of  re-entiy  is  merely  to  secure  the  rent,  and 
has  always  been  so  considered  both  in  law  and  in  equity ;  and 
when  I  see  that  object  is  secured  reasonably  and  fairly,  and 
we  are  not  tied  down  to  any  specific  terms,  I  think  die 
power  is  well  executed,  being  according,  to  the  intention  of 
the  parties.    I. conceive  we  ought  to  consider  the  defds  antf 
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aA  iif  r*  nki^  tf^UetU  qudm  pereai.    In  CoMer  v.  Jlfer-       attl. 

nei(a)b  the^iimtioQ  wm,  wbethor  a  lease  ms  a  good  laaae^       ^^^ 

witbin  the  alatute  S£  Hen.  8.  c.  28.    That  atetote  is  to  ei»i>         .  v. 

able  tenants  m  tail  to  make  kaaes  to  bitid  as  if  thej  wace  ^ 

tenants  in  fee-simple.  '^  The  second  section  is,  provided  snob      ^b***** 

leases  be  not  for  morto  than  twentj-one  jears^  and  pronded 

that  upon  every  such  lease  there  be  reserved  payable  to  the 

leaaora,  their  heirs  and  svceessots,  to  whom  the  same  lands 

ahnll  have  come  after  die  deaths  of  the  lessors,  if  no  such 

lease  had  been  made,  and  to  whom  the  reversion  thereof 

shall  appertain,  according  to  their  estates  and  interests,  so 

mocb  yearly  ferm  or  rent,  or  more,  as  bad  been  aocustomab^ 

paidt"  The  lease  in  that  case  was  made,  toerving  the  rent  to 

the  heirs  and  assigns  of  the  lessor,  who  were  not  the  heirs  in 

tail  entitled  to  the  rent— yet,  it  was  held  to  be  a  good  leaso; 

and  Mr»  Baron  JSill  said,  ^^  In  the  exposition  of  atatutes, 

the  Judges  most  asake  snob  a  coni^uctiop  as  toadvance  and 

not  frnstrate  the  ialsnt  of  the  makers/'     And  Mr.  Baron 

Parker  observed,  *^  It  is  the  office  of  a  Judge  to  preserve 

and  not  to  destroy  an  estate.''    In  that  case,  the  Judges  gave 

thai  rational  constniotjon  to  the  lease  which  gave  it  effect. 

So,  here,  I  conceive  we  ought  to  do  the  same,  taUqg  the 

troe  interpretation  of  the  power  to  be  to  leave  the  mode  of 

re-entry  to  the  discretion  of  the  lessor.    Has  that  been  fair^ 

and  bonAjidtf  and  reasonably  executed  f    Is  the  period  of 

fifteen  days  a  reasonable  time  to  aUow  for  rerentry  ?    In  the 

case  of  rack-rait,  twenty-eight  days  is  expressly  given.     If 

the  parties  have  thought  that  a  reasonable  time,  surely  die 

fifteen  days  nMist  be.    It  is  the  usual  time,  as  found  by  the 

Jury^^The  law  will  juc^  what  is  a  reasonable  time. 

The  last  olyectioii,  and  which  was  mosdy  if  not  entirely 
relied  on,  was  the  clogging  the  right  of  re-entry  with  a  con- 
dibOB  of  there  being  no  sufficient  distress  on  the  premises. 
Is  that  reasonable  with  reference  to  the  law  as  it  stood 
when  the  lease  was  made  i  1  conceive  it  is. 
(«)  Hardlr.  S9. 


412 


CASES  IN  BA8TBR  TBKll, 


SMITH 
V. 

DOBy 

d. 
^BRSBT* 


The  Sod  Jufy,  1757,  was  the  date  of  Ate  deed  of  aetde- 
ment  which  gives  the  power  of  le^siiigi  and  which  was  sob- 
eequent  to  the  suiute  4  Geo.  2.  c.  28,  whidi  wm  passed  ia 
Iheyear  l?dly  and  which  regulates  the  powers  of  re^^ntry 
for  the  non-payment  of  rent. 

Before  the  making  of  this  statute,  the  carrying  into  eie- 
cution  a  power  of  re-eotrj  was  littended  with  .great  difficaltj 
and  nicety — ^there  mi|8t  have  been  a  demand  of  the  rent 
upon  the  land.  If  there  were  a  bouse^  it  roust  have  beea 
demanded  at  the  fore-door,  and  at  a  conveoient  time  before 
tha  sun*setting  of  the  last  day  of  payment,  so  as  diat  money 
might  be  numbered  and  received.  The  landlord  then  had 
to. make  an  actual  entry,  and  bring  an  ejectment.  If  aH 
•these  circumstances  were  not  critieilUy  and  exactly  per 
.'formed,  be  lost  the  rrglit  of  re-entry  for  that  time,  andnuflt 
.  have  waited  until  other  rent  accrued,  and  then  he  had  to 
make  afresh  demand  and  re-entry  for  the  subsequent  not. 

•  If  lie  had  complied  with  these  formalities,  and  brought  Us 
ejectment,  it  was  the  uniform  practice  of  a  Court  of  Equity 
to  relieve  against  a  forfeiture,  upon  the  payment  of  the  rent 

•  and  costs,'  considering  the  clause  pf  re-entfy  as  a  mere  secu- 
rity for  the  payment  of  rent.  What  is  the  alter^on'made  by 
Uie  statute?  It  has  dispensed  with  the  formalities  attending 
re-entries  at  the  common  law,  and  enacted  that  the  landlord, 
when  he  has  a  right  to  re-enter,  and  half  a  year's  rent  is  in 
arrear,  shall  and  may  at  once  bring  his  ejectment,  and  re- 
cover possession,  provided  there  is  no  Mifficient  distress  to 
be  found  on  the  premises  to  countervail  the  arrears  then  due. 
The  tenant  also  may  pay  or  tender  the  rent  and  costs  to  the 
landlord,  or  his  attorney,  or  pay  the  same  into  Court  before 
trial,  and  all  proceedings  shall  cease.     The  policy  of  this 

'  law  is  to  prevent  forfeiture  for  non-payment  of  rent,  and  to 

•  focilitate  the  landlord's  remedy  for  the  recovery  of  it ;  and  at 
the  same  time  the  legislature  has  thought  it  right  to  impose 
this  condition — ^You  shall  not  eject  the  tenant,  if  there  be  a 
sufficient  distress  to  secure  the  rent — you  may  have  an  action 
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or  ft  dbtreas  aa  soon  as  the  reAt  is  due,  without  waiting  fiC-  tesi. 
teeo  days.  It  is  still  said,  that  '*  the  statute  leaves  it  open 
to  a  landlord,  if  be  will  comply  with  the  formalities  of  de«  ""V.' 
mane}  at  the  last  hour  of  the  dayi  and  make  re-entry ,  and  <io  ^'* 
that  case  the  necessity  of  distress  is  not  imposed  on  him."  Jbmbt.' 
What  then  ?  The  tenant  will  be  relieved  against  the  for- 
feiture in  a  Court  of  Equity.  Yet,  it  does  not  seem  clear, 
even  in  that  case,  that  the  statnte  does  not  shut  the  door 
against  proceedings  by  re-entry  at  common  law.  But  upon 
that  I  do  not  found  my  opinion.  The  words  of  the  statute 
are,  **  the  landlord  ikadl  and  may  bring,  ejectment," — ^and 
^aU  is  imperative.  Under  the  statute  8  &  9  iViU.  d.  c.  11, 
'^  Aki  aot  for.  the  better  preventing  frivolous  'and  vexatious 
suits  in  actions  for  penalties  for  non-performance  of  cove* 
nants," — the  plaintiff  may  assign  as  many  breaches  as  .he 
shall  think  fit  It  was  at  first  contended,  that  the  statute 
was  not  compulsory  on  the  plaintiff  to  assign  breaches — for 
tbfil  the  statute  was  made  for  his  benefit,  and  therefore  he 
ought  waive  it,  and  leave  the  defendant  to  his  remedy  in 
equity ;  but  all  the  Courts  in  Westminster  Hall  held  it  to 
be  compulsory  on  the  plaintiff  to  assign  breaches  and  assess 
damages — and  the  defendant,  shall  not  be  put  to  seek  relief 
in  equity.  This  is  the  fair  construction  to  be  put  on  the 
statute  4  Geo.  2,  where  the  words  are  stronger — being 
''  shall  and  may  i*  and  upon  the  same  principle,  if  *this  be 
the  true  construction  of  the  statute,  and  there  is  na  decision 
to  the  contrary,  then  there  is  an  end  of  the  question,  for  the 
lease  will  then  have  expressed  no  more  than  that  condition 
which  the  statute  requires.  It  might  not  be  necessary  to 
express  the  condition,  because  the  law  imposes  it : — but  I 
will  suppose  it  to  be  left  open  to  the  landlord  to  proceed 
in  the  old  way,  as  before  the  statute,  and  a  reasonable 
chuse  of  reentry  is  all  that  the  power  required.  Can  the 
insertion  of  the  same  condition  which  the  legislature  has 
adopted  in  similar  cases,  ^  be  considered  as  unreasonablet 
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1921.  The  cue  of  Coxe  w.  Diig(a),  hu  been  died  ts  an  Mtfioril} 
^^^  of  the  Coon  of  King's  Bench,  that  the  inMrting  a  condi- 
^-  tioQ  of  re-entry  in  a  lease  made  under  a  power  iQ  these 

d. '  words — ^  in  case  no  sufficient  distress  cab  be  taken  on  the 
premises  ;*'  they  not  being  inserted  m  the  powter — ^was  not 
a  good  execution  of  that  power.  I  doubt  very  much  the 
propriety  of  that  dedaion ;  but  be  that  case  as  it  may,  it  is 
different  in  one  material  feature  from  the  present.  The  le* 
entry  required  was  for  the  non-payment  of  Ae  rent  re- 
aenred  by  the  space  of  twenty-one  days— so  that  there  was  a 
specification  of  a  particular  mode — and  therefore  it  peihaps 
might  be  inferred  no  other  qualifioation  wotiid  be  warrantedi 
But  here^  no  tioM  is  ljaAitad--a  power  of  re-entiy  generally  is 
all  that  is  required,  and  therefore  I  think  reasonable  ^alifr-. 
cations  may  be  made.  In  the  present  oase/wliirii  was  only 
a  few  years  afterwards,  the  same  Court  thought  that  this 
power  was  well  executed.  They  must,  dierefbre,  hare 
Aought  that  their  former  decision  was  wrong,  or  that  this 
case  was  dktinguishable  from  it.  Lord  Ellenbartntgh  and  Mr.' 
Justice  Bajfhy  sat  upon  the  Bench  when  both  these  casta 
were  determined ;  but  whatever  may  be  the  constmclion 
upon  the  statute  4  Geo.  2,  I  do  not  rest  my  o^iou 
upon  that  alone.  It  is  founded  upon  this,  that  the  power 
of  leasing  leaves  it  to  the  discretion  of  the  lessor  to  make 
a  reasonable  lease,  and  that  the  power  of  re-entry  which  is 
contained  in  thu  lease  is  a  reasonable  one,  and  therefore 
that  it  is  not  invalid. 

The  Hoasethen  adjourned  to  Friity  the  Iglh. 

Idr.  Baron  Gbaham< — ^Widi  regard  to  the  question  pro- 
posed by  your  Lordships,  I  submit,  that  in  my  opinion  the 
lease  of  the  dth  Sepiember,  180S,  is  valid,  but  out  ol  re^ 
spect  to  those  from  whom  I  have  the  misfortune  to  differ^ 

(«)  13£ast,llS. 
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I  feel  it  kicomknt  on  Me  to  offer  die  reatoni  upon  wbicb 
such  opiolon  is  fcmnded.  It  is  neeeBairjr,  in  the  first  place, 
to  coniider  the  temii  of  the  power  conuioed  in  the  settle-* 
neat  of  tbe  ted  July,  1767,  froai  srhieli  it  is  derived.    It 

II  this,  ''  that  it  shatt  be  laMrfol  A>r  Lord  George  Vernon  and 
Lady  Fernom,  from  titte  to  tisoe  darinf  Ibeir  respective  lives^ 
vvheo  in  possession  of  or  etititied  to  the  rente  and  profits  of 
die  lands  limited  to  tbem  for  their  Itvek,  to  demise  or  lease 
such  parts  of  the  lands  as  now  are  leased  for  Kfe  or  lives,  or 
for  years  determinable  on  the  dropping  of  a  life  or  lives,  to 
any  person  or  persons  in  possession  or  reversion,  for  one, 
two,  or  three  lives,  or  for  any  number  of  years  determinable 
en  the  dropinng  of  one,  two,  or  three  lives,  so  as  there  be 
sot  any  greater  estate  or  interest  subsisting  at  one  time  than 
what  will  determine  on  the  dropping  of  three  lives,  mid  so 
at  im  every  smck  lease  there  be  reeerved  the  ancient  and  ae*- 
automed  yearly  reaU,  daHet,  and  serviee$,  or  more  or  ae 
great  as  now  are,  or  at  the  time  of  devising  were  reserved, 
or  a  jaa  proportion  (except  heriots,  which  may  be  varied  at 
the  will  of  Lord  and  Lady  Femon),  all  such  rents,  duties, 
and  services  to  go  along  with  the  reversion  or  remainder  of 
the  premises  expectant  on  the  determination  of  such  leases ; 
and  $o  as  there  be  contained  in  every  such  lease  a  power  of 
re-entry  for  noinpayment  of  the  rent  thereby  to  be  reserred.^ 
There  is  then  the  usual  power  of  leasing  die  other  parts  of 
the  lands  for  years,  not  exceeding  twenty-one,  **  so  that  in 
every  such  lease  there  be  contained  a  clause  in  case  the  rents 
be  behind  or  unpaid  by  the  space  of  twenty-eight  days  after 
die  times  appointed  for  the  payment  thereof.  And  lastly  there 
is  a  power  of  leasing  as  to  mines,  widi  a  clause  of  re-entry 
of  another  description.      It  appears  that  on  the  5th  6ep* 
iember,  180S,  Lord  Vernon,  then  tenant  for  life,  executed 
the  lease  in  question,  which  contained,  after  the  usual  reser- 
vations, a  covenant  by  die  lessees  to  pay  the  yearly  rent  of 
2/.  by  equal  portions  at  Michaelmas  and  Lady-day,  and  to 
perform   and  pay  certain  duties  and   heriots;   there  was 
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1821.  another  resenration  of  a  couple  of  iat  capooa^  or  one  sbillin; 

^^^  and  sixpence  in  lieu  thereof,  at  the  election  of  the  person 

«•  entitled  to  the  rent--4nd  abo  an  heriot  of  the  best  beaat,  or 

d. '  40s.  at  the  like  choice,  «nd  also  that  the  lessees  should  do 

jBBSBv^  j^jj  ^f  jjjjii  ^j  ^^  ^11  ^f  j^^  Feman,  or  such  person  as 

should  be  entitled  to  the  freehold  or  inheritance. 

All  these  directions  are  strictly  observed  in  the  lease,  and 
bow  the  penner  of  that  instrument  could  be  enabled  to  be 
correct  in  those  reservations,  but  by  the  aid  of,  or  without  a 
Inference  to,  the  then  subsisting.or  former  leases,  I  am  at  a 
loss  readily  to  conceive. 

That  reference  was,  in  pcHnt  of  fact,  had ;  and  it  being 
found  that  the  leases,  unifqrm.ly  pve  the  tenant  a  respite  of 
fifteen  days  for  the  payment  of  the  rent,  and  that  there  was 
also  annexed  the  further  qualification  to  the  clause  of  re- 
entry, that  there  be  no  suflkient  distress  on  the  prenuses, 
whereby  the  iMrrearages  of  this  half-yearly  rent  of  1/.  m^ht 
be  fully  raised,  levied,  and  paid ;  the  framer  of  the  lease  of 
1803  adopted  the  same  form  of  reserving  the  power  of  re- 
entry in  that  instrument:  and  the  question. now  is,  whether 
this  lease,  containing, .  as  it  does,  a  clause  of  re-entry  so 
qualified,  is  a  proper  and  valid  execution  of  the  power 
created  by  the  settlement  Whether  it  be  so  or  not  must 
,  depend,  as  I  conceive,  on  the  following  considerations,  viz, 
whether  it  be  substantially  conformable  to  the  intention  of 
the  creatrix  of  the  power — whether  the  objects  of  the  an- 
nexed conditions  are  reasonable  and  legal — whether  they  are 
suitable  and  adequate  to  the  object  and  purpose  of  the 
power — and  whether  in  their  effect,  they  are  injurious  or 
inconvenient  to  the  rights  and  interests  of  the  reqiainder-mao, 
or  person  next  in  succession.  I  will  not  trouble  your  Lord- 
ships with  cases  to  shew  that  powers  of  this  description 
should  receive  a  liberal  construction,  it  must  be  at  least 
admitted,  that  common  sense  should  prevail.  Powers  of 
this  nature  pervade  the  settlements  of  all  the  great  and 
opulent  families  in  the  kingdom ;  it  is  important  ^at  the 
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eiectttion. of  them  should  not  be  avoided  on  a  slight  or  im-  1821  • 
material  departure  even  from  a  strictly  prescribed  form,  still  ^^^^ 
lesSyinrhere  no  specific  form,,  but  only  a  general  directiou  is  v. 

given.     Where  a  prudent  father,  tenant  for  life,  has  pro-  j.  * 

vided  by.  tbe  execution  of  such  a  power  as  thb  for  his  J«»««Tf« 
younger  children,  where  the  eldest  son  would  otherwise 
succeed  to  the  bulk  of  the  property — if  a  question  should 
arise  under  such  circumstances,  the  consideration  of  the  state 
of  the  property  would  dispose  your  Lordships  to  give  every  ' 
effect  to  such  a  power  aa  might  best  accord  with  the  inten** 
tion  of  tbe  creator  of  it,  rather  than  permit  the  reversioner, 
by  taking  an  advantage  of  an  objection  of  this  nature,  to  avoid 
the  leases  to  tbe  prejudice  of  the  lessee,  or  to  tbe  younger 
branches  of  the  family  against  whom  he  would  be  entitled  to 
recover  out  of  the  assets  of  the  lessor.  So,  also,  would  it 
be  proper  to  consider  whether  any  injury  or  sensible  incon- 
venience to  the  remainder-man  must  be  the  necessary  conse- 
quence of  the  execution  of  the  power  in  question,  still, 
however,  with  rererence  to  thb  intention  of  the  settlor. 

We  are  first  to  enquire  what  the  creatrix  of  this  power 
meant  by  the  terms  which  she  has  used  in  expressing  this 
condition  to  be  observed  in  the  exercise  of  it.  She  has  re- 
quired ''a  power  of  re-entry  for  non-payment  of  the  rent,' 
without  prescribing,  in  terms,  any  form  of  words,  or  any 
particular  mode  in  which  it  was  to  be  reserved.  It  ia  a  very 
general  direction,  that  the  lease  shall  contain  a  power  of  re- 
entry ^'for^  or  "  became  of*^  non-payment  of  the  rent.  So 
general  a  direction  must  leave  tbe  verbal  exposition  of  the 
clause  to  further  care,  when  it  should  become  necessary,  in 
puttipg  it  in. practice,  to  give.to  it  terms  of  greater  precision 
no  conveyancer  could  have  framed  a  clause^  for  re-entry  in 
the  very  words ;  he  must  have,  in  some  respect  or  other, 
made  it  more  particular  and  precise.  A  power  of  re-entry 
necessarily  implies  a  selection  of  one  out  of  several  powers, 
and  the  common  and  the  statute  law  have  fiirnisbed  different 
modes  in  which  such  a  power  might  be  drawn.  Besides, 
it  is  quite  clear,  from  the  genen  ^  tenor  of  the  instrument, 
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1881.  ^^  ^^  ^^**  ^  intentioD  of  the  creatiiz  of  die  power,  that 
die  person  who  was  to  make  these  demises  should  ainde  by 
the  form  in  which  the  former  leases  had  been  made.  This 
^?'»  general  direction  necessarily  calls  thereforCi  independently  of 
JsasaT.  any  intention,  for  the  exercise  of  ju(%ment  in  die  eiecntion 
of  the  power — ^not  of  legal  or  definite  jndgnsent ;  but  of  the 
fair  discretion  of  the  party  to  whom  the  execution  of  it  was 
intrusted  by  the  creatrix  of  the  power. 

It  must  be  considered  sufficient,  therefore,  if  die  lessor 
has  provided  such  a  power  of  re-entry  as  should  be  fit, 
suited,  and  adequate  to  the  occasion,  and  to  the  legal  objects 
of  such  powers,  and  be  commensurate  with  them.  And 
what  are  the  objects  of  powers  of  reentry,  as  recognized  at 
kw  and  in  equity  ?  They  are  merely  coercive  means  of  en- 
forcing the  payment  of  rent,  and  that  is  now  the  only  pur- 
pose for  which  such  clauses  can  be  intended,  or  for  which  they 
can  be  enforced ;  for  Courts  of  Equity  would  never  have  suffer- 
ed diem  to  have  been  inserted  for  any  other  purpose.  Tliey 
would  always  enjoin  the  landlord  from  putting  them  literally 
in  execution,  whenever  the  tenant  should  pay  the  arrears  of 
lent  and  costs.  Hie  remainder-man,  therefore,  cannot  have 
been  placed  in  a  worse  condition  by  the  qualifications  an- 
nexed to  this  clause  of  re-entry,  than  he  would  have  been  in 
by  the  law,  if  there  were  no  such  qualifications  inserted. 
Then,  in  the  faithful  exercise  of  his  judgment  or  discretion 
by  the  lessor  in  the  execution  of  this  power  so  generally 
worded,  he  would  naturally  consult  his  professional  adviser  j 
^  and  he  again  would  necessarily,  upon  reading  the  terms  of  it, 
resort  to  the  former  subsisting  leases  of  the  same  property, 
in  order  to  ascertain  the  ancient  rents,  duties,  and  services, 
or  the  heriots  usually  reserved ;  for  how  otherwise  could  he 
do  so  ?  Could  he,  on  reading  these  words,  forbear  to  ex- 
amine the  former  leases,  where  he  would  be  sure  to  find  the 
best  information  to  direct  him ;  and  having  found  what  were 
the  usual  rents  and  services,  he  must  then  consider  the  fit 
and  proper  clauses  to  ensure  them ;  he  would  then  seek 
further  to  learn  by  what  provisions  that  had  usually  been 
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efl^te4»  8|id  if  be  met  with  nothing  there  to  sissist  him  ia 
ictiiif  agreeably  to  this  requisition,  which  is  mach  too  general 
004  uocertaifi  to  follow  literally,  he  might  think  he  could  not 
do  beUer  than  take  the  statute  of  4  Geo.  2.  for  his  guide» 
and  adopt  the  qualifications  which  were  there  considered 
both  at  law  and  iQ  equity  to  be  most  reasonable,  as  appli- 
cable to  the  execution  of  such  powers. — Whilst,  however, 
I  think  that  the  exQci|tiOD  of  the  power  in  the  first  instance 
was  left  to  tbe  discretion  of  the  tenant  for  life,  I  do  not  say 
that  bi9  discretion,  if  not  conformable  with  it  in  any  very 
material  respect^  would  conclude  the  Courts  of  law ;  but 
I  cannot  admit  that  the  validity  of  the  execution  of  a  power 
should  be  left  to  the  consideration  of  a  Jury,  or  the  deter- 
mination of  a  Court  of  law,  in  the  first  insUnce,  without 
leaving  any  thing  to  the  discretion  of  the  lessor,   and  the 
intention  of  the  creator  of  the  power. 

I  am  therefore  clearly  of  opinion,  that  the  former  leases 
were  properly  taken  as  a  guide  by  the  person  who  was  to 
execute  the  power:  and  subject  only  to  the  doubt  entertained 
by  very  learned  men,  1  consider  them  decisive  evidence 
of  what  ought  to  be  the  true  construction  of  this  power, 
according  to  the  intention  of  the  parties  to  the  settlement. 

The  decisioo  of  Cooke  ▼•  Booth  (a),  I  am  aware,  has  beea 
considered  to  be  over-ruled  by  subsequent  determinations ; 
but  I  think  that  case  very  distinguishable  from  the  present 
because  the  Court  were  there  required  to  put  a  construction 
upon  a  covenant  sufficiently  explicit  in  its  terms,  and  without 
any  ambiguity ;  whereas,  the  terms  of  the  requi«tion  in  this 
power,  could  not  be  transcribed  literally  as  a  complete  cove- 
nant into  a  lease,  without  some  qualification  to  perfect  the 
power,  and  render  it  practicable.  The  creatrix  has  expressly 
required  the  old  and  accustomed  leases  to  be  consulted  in 
many  respects ;  and  why  should  they  not  be  looked  at  for  the 
usual  clauses  which  were  necessarily  to  be  engrafted  upon 
the  covenants  for  which  that  reference  was  directed  i    This 
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IBff *        extrinsic  evidlence/  therefore^  was  not  reBorted  ta  b  l&e  |mr 
smvTH       "^^  iittttnce  for  the  purpose  of  explaisiag  the  menpiqg  of 


V.  the  instrument,  but  as  a  guide  to  direct  the  party  ^hO'^ 

d.  '  to  exercise  a  judgment  in  preparing  a  further  InatnuBSiili^ 
'''^'^-  according  to  the  general  requisition  of  a  power  in  tlw^  Smmm, 
as  to  the  particular  manner  in  which  it  was  tobe  pn^paml; 
and  where,  without  such  additional  parttculwity,  it  woul^ 
be  impracticable  in  effect;  but  atill^  so  a»  to  be  .coin 
formable  in  substance,  with  die  directions  of  the  pawilr  iv 
rtquinng  anch  restnctions.  I  will  not  involve- thei.cisellf- 
advwtiBg  to  any  of  the  hctB  in « evidence/  which  ar«  boiMie* 
the  question,  but  proceed  at  once  to  the!  ol^ectioA  thai  haft 
beao  talten  to  this  lease. 

It  has  been  urged,  that  there  is  an  obvioui  diflfereaiite' 
betweaft  reserving  a  aimple  power  of  retcotajr.  Mid  4Nie: 
clbgged  with  conditions* not  authorized  by  the  povcf  lo«idn« 
niise :  qnalifyiog  the  right  reserved,  and  impeding  kv  enaem 
tSMi.-  It  is  troe,  that  these  conditions  are  not  wid^  parl^pf 
the  requisition  of  the  leasing  power,  in  words,fJM  Ifgay^^tHF 
aie  in  substance :  nor  do  they,  in  effect,  clog  the  rq^t,  oa 
la^pede  its  execution;  but  on  the  contrary, .tb9raiDa4iioi» 
beneficial  to  the  remainder-man,  and  facilitata  bis  oi|)^  'tf^f^r 
sible  rights,  by  removing  the  ancient  commopjaw  diffiruhiff 
under  which  he  would  have  laboured,  .or  the  mtmmimif 
power  of  a  Court  of  equity,  if  these  qualifications  had  i^ 
been  introduced.  Suppose  a  simple  and  absolute  dauve  of 
recently  had  been  inserted  in  this  lease,  how  would  ittfai|va 
anrailed  him  i  He  must  have  begun  by  a  demand  cf  bis 
of  1/.  at  a  proper  time  and  place.  It  is  scarcely  J 
saiy  to  cite  Coke  lAuhton  (a)^  to  shew  with  what  pnncfiliows 
and  expensive  accuracy  this  must  be  done.  The  pceanaUe 
of  the  4  Geo.  2.  sufficiently  shews  how  much  these  niceties 
were  felt  as  impediments; — ^he  must  then,  with  as  much 
trouble  and  expense,  serve  his  decUration  in  ^ectment  for 
a  mere  rent  in  arrear  of  1/.,  apd  be  is  immedintely  me^  fic^i 
(a)  Sect.  sa9.  IAS.  1H> 
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brtlle^^raN^6f6ucb  a  proeeedfiig,  wad  then  by  a  Mil  in 
e^oi^v  wMi  tiliegMler  of  his  1/.  «nd  costs.  It  amf  ftirij  be 
pfmiBMrf^  Ibatit  was  the  knowledge  and  prevaknce  of  liiia 
efriiyy  wfakfa  gave  rise  to  that  statute,  the  object  of  which 
was  tb  enable  the  landlord  and  tenant  mutually  to  atail  diem- 
stht^  in  a  more  summary  way,  of  the  benefits  wfakh  the 
eqidlrible  jurisdiction  of  the  Courts  of  law  would  previously 
baveuSl^ded  them ;  but  I  have  never  understood  that  the  sta- 
tute ikKeilded'  the  power  of  re-entry  to  be  absolute.  Now, 
y^t'-hitttei  guile  than  the  provisions  of  this  statute  could 
dMi'ttdkei^of  the  lease^n  gueslion  have  teken,  m  theeaercK 
tietilit^itbe'ieaaiiif  power?  ItmustberecoUeded^ifcat/ifhea 
this  settlement  was  made,  the  statute  had  beeki  ptissaA  uamf 
ytm§,  and  tbi$  beneficial  effects  of  its  opHMioQ  mutl  have 
btfeh  miveiatfly  fek.  The  otjects.of  the  daase  for  re*entrar 
fo#iioii-pa)ranent  bf  rent,  therefore^ '  being' iberdy  and  solely 
fertbe  parpolie'Qf'secuiii^and  enforcing  the  payesenjt  of  i^; 
andn^i^traflbotby  law  be  used  for  any  other  purpose,  I  am 
deatiy^of^  offinkm  that  the  bcooveuieocies  which  have  been 
pointed  out  m  this  case,  as  the  necessary  consequences  of  tlfe 
two'^naltficftlioitt  which  are  anneiced  to  this  proviso  for  re« 
entry  for  nott-paymentof  the  rent'  reserved/ can  have  no 
existence  in  fkct ;  -  and  that  the  introduction,  of  tho^.  qua« 
.fifications'iuto  the  power  of  re-entry  inserted  in  tfiis  lease, 
does  nbt  invalidate  the  demise. 

A*  to  the  aoihority  of  die  case  of  Core  v.  Day,  which 

has  been  telied  on  in  support  of  the  objectidn,  founded  on 

•Ihe  etedittott  of  there  bang  no  sufficient  'distress,  I  shall 

confihe  myself,  in  my  observations  on  that  case,  to  what  has 

•been  sidd'bjr  some  of  my  learned  Brothers. 

I-find  that  I  have  been  reported  to  have  expressed  mysdf 

inteftna  of  animadversion,  certainly  much  stronger  tiian  I 

-could  have  intended,  and  I  believe  stronger  than  I  really  did. 

All  that  I  meant  io  say,  and  all  that  I  think  I  did  say,  was,  in 

sabstancCy  ^that  the  present  was  very  distinguishable  from  that 

.  case ;    and  that  HoUey  v.  Scot  was  decidedly  opposed  to 
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tba  flkMStrme  said  to  toee  bMft  established  by  Coxev.D^, 
and  particidarlj  acconttng  to  the  note  of  the  foraier  cas«f  •■ 
Uken  by  Mr.  Butler.  I  said  that  I  considered  that  w  e]^ 
press  anthorityy  deciding  that  the  fualifici^ons  of  the  power 
of  re-entryv  which  form  die  fouodation  of  Iho  objections 
taken  to  this  lease,  did  not  make  ?oid  a  lease  exocufted  osider 
sneh  a  power.  Some  eaprtssions  of  daiappnbbatioa  vfug 
bate  escaped  m^  and  probably  did,  of.  a  doctrine  contamj 
to  diatdtftermination,  and  which  I,  for  one,  do  not  conwkr 
as  being  impugned  by  the  nltimate  opinion  of  the  Court  upon 
ibe  facts  of  the  case  of  Cojre  ▼.  Dmf.  Of  die  iiicid^sld 
dicta  attributed  to  Lord  EUenborai^  in  the  couree  of  the 
argmnent  in  that  case>  which  may  be  oonsidered  as  adwme 
to  tho  doctrine  in  Hvlley  r.  Scot,  I  migbt  bare  ^ibserwd, 
while  contrasting  the  two  cases  and  balancing  the  authorilies, 
that  that  great  legal  character.  Lord  Eiknbaw^^  wo«ki 
be  -more  likely  to  overlook  rsasons  founded  qd  efoiftble 
grouBidSy  Uma  Lord  ManffUId^  and  M  that  I  meanly  waii 
to  have  placed  the  two  decisions  on  Isir  awdeqip^l  te^^ 
leaving  eadi  to  its  own  weight.  ,/ 

Having  stated  the  aaibstance  of  what  I  meant  io  smj  npcai 
tihe  formes  occasion,  I  now  ndd,  that  I  entirely  agree  with 
Me  of  my  learned  Brothers  (Mr.  Justice  Bett)  m 
if^,  that  a  necessity  having  been  imposed  on  the  i 
that  the  rent  should  be  lawfully  demanded,  was  « 
from  the  power,  which  creates  a  very  nialerial  distinction, 
and  very  much  con6rms  my  view  of  it. 

There  ate  also  these  further  very  marked  points  of  differ- 
ence between  the  two  cases. 

la  Coxe  V.  Day,  Acre  were  no  limitations  of  tbe  partial- 
lar  estate  as  here ; — ^the  tenant  for  life  had  power  to  let  aD  or 
any  part  of  the  premises  for  short  terms  absolute  in  posses- 
sion, without  taking  any  fine  for  making  such  leases,  leserv- 
ing  tbe  best  and  most  improved  rents.  There  were  there, 
no  terms  of  reference  to  the  state  of  die  prpperty,  or  to 
former. modes  of  leaang,  or  to  ancient  rents  or  services* 
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There  was  nothing  left  to  fortber  jqclgmeiit  or  diicretioiiy  lOflll* 
itid  nptfaing  extrinaic  to  be  enquired  into;  and  the  leSBor  ^^^^ 
was  not  referred  to,  nor  did  he  require  any  thing  as  a  guide  «• 

ia  framiiq;  the    leases  nrfiich   he    mig^t   grant  under  the  d.  ' 

power.  All  these  circumstances  of  difference  wholly  distin* 
guifllk  the  cases,  and  make  it  unnecessary  to  advert  to  the 
dodit  thrown  on  the  decision  in  Coxe  ▼.  Day,  by  the  deler* 
minatiotis  in  Hotley  ?.  Scot,  and  in  the  present  ease.  The 
question  dierefore  may  be  considered  as  unfettered  by  ded- 
Qte  uncontradicted  authority,  either  way;  and  I  therefofe 
sec  no  reason  for  changing  my  former  opinion,  ibat  tUl 
fease  is  a  valid  execution  of  the  power. 

Lord  Chief  Baron  'Ric«AJiDSd*-niie  question  iii  Ibis 
<ase  arises  upon  a  deed  of  settlement,  .biade  on  the  mariiaga 
of'  lAAjVemon,  by  which  she  was  inade  tenaat  f6r  life^  with 
i^mainder  to  Lord  femon,  her  intended  husband,  fer*  lilfe^ 
with  |H>Wers  of  letfsidg,  which  were  given  to  each  of  Ibem^ 
as  they  should  happen  to  be  in  possession  of  die  premises. 
By  one  power,  (the  third)  which  enables  the  tenant  for  life  to 
make'  leases  of  the  mineral  lands,  no  clause  of  re-entiy  v^hat- 
ever'for  non-payment  of  rent  is  required  to  be  mserted.  In  the 
power  mebtioned,  secondly,  in  the  settlement,  or  that  which 
authorises  demises  foi  terms  of  yean  absolute,  at  a.  rack-rent, 
the  leases  are  required  to  contain  a  proviso  for  re-entry,  in 
case  the  rent  should  be  in  arrear  and  unpaid  for. the  space  of 
twenty-eight  days.  Such  is  the  qualification  of  the  power  of 
ie»etitry  expressly  prescribed,  where  the  rent  and  beneficial 
oecopaticm  ran  together  and  are  co-«xtensive,  and  to  be  const* 
dered  of  the  same  value.  The  power  now  in  question  (which 
is  the  first  in  the  deed)  authorizes  Lord  and  Lady  Vernon,  as 
each  of  them  shall  come  into  possession  of  the  premises,  to 
grant  leases  of  such  parts  of  the  lands  as  were  then  leased  for 
life  or  lives,  or  years  deteroMnable  on  lives,  for  the  same 
term,  so  as  there  be  reserved  the  ancient  and  accustomed, 
<Nr  as  great  and  beneficial  yearly  rents,  duties,  and  services. 
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or  more,  as  fasd  been,  &c.  Now  it  appears  to  mc  to  be 
quite  impossible  to  know  what  was  to  be  done  by  the  pefaoo 
who  should  have  to  exercise  this  power  of  leasing,  so  as  to 
execute  it  conformably  with  die  intention  of  the  creatrix  bf  it, 
or  to  ascertain  what  lands  were  then  leased  for  life  or  lives, 
without  looking  into  the  existing  legal  instruments,  ind  moire 
particularly  the  then  subsisting  leases,  and  all  such  papers 
as  bad  been  executed  between  the  landlords  and  their  te- 
nants, regarding  the  various  modes  of  tenure  of  the  several 
parts  of  this  estate,  and  the  general  state  of  .the  famitj 
property.  ^     • 

At  the  trial,  former  leases  were  produced,  to  shew  that 
the  proviso  so  qualified  and  contained  in  the  lease  m  ques- 
tion, had  been,  on  all  occasions,  introduced  as  ooe  of.  the 
usual  conditions  on  which  this  part  of  the  property  bad  been 
accustomed  to. be  demised:  aiid  how  could  that  lisage  oe 
otherwise  ascertained  ?  I  consider  that  that  fact  was  material 
for  the  consideration  of  the  Jury  in  such  a  case  as  Ihis^  and 
it  v^s  for  that  purpose  fit  and  propo*  that  th^  should  look 
into  the  leases  which  were  unexpired  at  the  time  when  the 
deed  of  settlement  was  executed;  and  therefore  it 'liif^m, 
in  my  judgment,  as  a  necessary  consequence,  diat  Uie^ 
leases  were  properly  admitted  in  evidence,  ^  to  prove  i^e  ^ract 
of  such  a  proviso  being  usual  and  customary,  anct  conform- 
able with  the  ancient  practice  in  the  fluuily,  of  demising  {be 
sanoe  property. 

The  vvords  of  the  leasing^  power/ under  which  this  ques^ 
tion  arises,  are,  *^  and  so  as  there  b^  contained  In  every  siich 
lease  a  power  of  re-entry  for  non-payment  of  the  rent  thtine- 
by  to  be  reserved."  A  more  general  power  cannot  be'^^dl 
expressed  or  conceived  :— -it  is  not  cldgged  With  anjf  qk&li- 
fica^ion.  A  power  only  b  required,  and  that  power  &  to'  be 
for  non-piayment  of  the  rent,  and  not  on  non-pa/mettt  there- 
of:  which  latter  word  might,  perhaps,  have  beerf^i)msi(Sbred 
as  having  reference  to  the  time  of  the  accnrii^df  the  Hght 
\of  re-euii7 ;   but  th^  word  is  for,  which  thust  be  talteii  to 
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be  used  solely  with  reference  fo  the  occasion  on  which  it  was        )821« 

^  Now,  in  this  case,  where  the  lessee  must  have  paid  to  «!*" 

Ih^  lessor,  in  consideration  of  bis  lease,  the  full  value  of  his  ^^' 
lotj^pest  at  once,  at  the  commencement  of  the  term,  exclu*  Js^s?- 
sive  onl;^  of  the  small  nominal  rent  of  2/.  a  year,  is  it  to  be 
supposed,  that  it  was  the  intention  of  the  creatriz  of  these 
powers,  to  vacate,  in  one  instant,  a  lease  so  granted  for  a 
yajuable  consideration,  for  an  accidental  and  trivially  incon- 
venient deffiult  in  the  payment  of  so  inconsiderable  a  rent, 
where  the  rent  and  the  occupation  run   together  i    That 

.  cc^struction  would  have  the  effect  of  putting  such  tens^nts  in 
a  much  worse  condition  than  those  who  had  leases  under  the 
pther  power  at  a  rack-rent,  and  who  were,  not  to  pay  any 
thipg  for  rent  until  after  they  had  enjoyed  the  possession 
ff  the  premises;  and  were  then  to  be  ind^lged  with  an  exr 

^  .tension  of  the^  time  for.  paypient  of  their  rent,  for  twen^- 

^  ejght  ^ays  beyond  the  day  fixed  by  their  lease.    Lord  Femou 

^  th^if^  having  ofxasipn  to  ex^cise  the  first  leasii^  power,  and 

^ndiiig.  froqi  the  settlement,  that  a  power  of  re-entry  for 

^ao^-payment  of  ,reot  was  to  be  contamed  in  the  lease  he  was 

al)9ttt.to  make,  .inserts,  therein,  in  the  execution  of  the  power 

t\y  which  he  was  authorized  to  make  the  demise,  the  proviso 

contained  in  the  lease  in  question,   and  which  is  in  the 

f<Al^j9ipfl  terms,  «u»  *^  that  if  it  shall  happen  at  any  time 

durii^  the  estate  thereby  granted,   that  the  yearly  rent  or 

sum  of  2/.   and  .every  or^  any  of  the  duties,  services,.  &c. 

^  .tl^ei:eby  reserved,  or  any  part  thereof,  shall  be  behind,  unpaid 
^.Qi).uiidpjie^  Jn  pact  or  in  all,  by  the  space  of  fifteen  days 
^  |iext  over  or  after  any  or  either  of  the  days  or  tinries,  whereat 
.  or.^  )y)iereu^pon  the  same  ought  to  be  paid,  done,  or  per- 
^ formed  as  aforesaid,  and.no.su^ient  di3tress  or  distresses 
^^ca?  Pf  may  be  had  and  taken  upon  the  said  premises,  whereby 
the  saipe,.  and  aU  arrearages  thereof,  if  any  be  owing,  be 
j  fuiiy,  noised,  levied,  aqd  paid> — it  shall  and  may  be  lawful 
.  IP  9pd  foV  I^ord  Fernon,  or  the  person  to  whom  the  freehold 
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IdSl*        or  ioheriteiiee  shall  belong,  to  re-enter."    And  die  question 


Swiw 


for  yoor  Lordships'  consideration,  now  is,  whether  that  pro* 

^v.  WQ  is  agreeable  to  the  terms  of  the  leanrig  power,  piia  bj 

^dT'        Ihe  settleaaent,  which  directs,  that  there  should  be  fasoted 

J«a«aT«      JQ  ^^^1^  lease,  a  power  of  re-entry  for  non-payment  of  rent. 

Two  objections  have  been  raised  to  it  on  the  part  of  ifbe 

lessor  of  the  plaintiff;   one  of  which  is,  that  tlw  *dme  'fer 

.  re-entry  for  non-payment  of  the  rent,  has  been  etteitdedin 

the  proviso  to  fifteen  days  beyond  the  time  avfhomed  by 

..  the  power;  whereas,  the  r^ht  of  re-ebtry  flbodM  fatve  been 

immediate  and  absolute.     The  other  objection  is,  ^t  the 

.power  of  re-entiy  is  required  to  be  reserved  widKrat  reforence 

^.  to  a^y  condition;  whereas^  there  has  been  svkpetaMti  to 

.,itit}^:tbe  proviso,  a  condition  that  the  leasor'or  reversaoiier 

j  ahalf.  not  be  permitted  to  re-enter,  so  loilg  aa  diero  is  a 

^  WHcient  distress  upon  the  premises.    The  ianswer  to  Ihase 

abjections,  as  it  appears  to  me,  i^,  that  k  {s  cicldf  «sCa« 

^  blisbed,  that  in  the  construction  of  all  powers,  ivesre  tol)6 

governed  by.  the  intention  of  the  parties  crMtoglheib  ;  ted 

thai  intention  must,  in  all  cases,  be  collected  frl)ni;«:fatr 

.  interpretation  of  the  latiguage  in  which  they  are  woided, 

,  In  this  particular  instance,  all  that  we  Can  collect  ftomlhe 

. .words  of  tlie  power  is,  that  it  was  the  intention  \i  ifceptr- 

ties  to  the  deed,  that  there  should  be  a  power  to  re-^enter 

contained  in  the  leases  to  be  made  uuder  the  power  in  the 

settlement  now  under  consideration* 

The  words  there  used  are  too  general  to  afford  any  pmise 
directions  respecting  the  execution  of  it ;  and  therefore  the 
fair  exposition  of  it  miut  be  collected  from  the  lituatiou  of 
the  parties  under  all  the  circumstances  attending'  the  slate  of 
the  property  at  the  time  when  the  settlement  was  madei — 
Lord  and  Lady  Fernon  unitii^  in  marriage,  may  be  con* 
sidered  under  tjieir  settlement,  as  owners  of  die  esteteip 
though,  before  marriage  it  was  her  Ladyship's  property; 
and  by  the  settlement,  they  proposed  to  grant  leases  to  idl 
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f  in0*olo«ct/brrAetreihiiK  itt  thhiMBdi'bsitfcto'l^'cttf^         «• 

Immd  fmm  ttbe  ^rm  of  tte  MtllMb^t,  %lieii  MMsMidi         d."* 

UBOdMiiK  iolhO0ettti|fB,'Y«|(kii4b^gi(tM>lltMlto  the  ftiMs^     ^^i^*^^* 

*imm^  eitaAff  w  I  ttidk,  to  hktb  tiie'irtfewl^fM  pimined  on 

litimrUdwui  aociislDiiied'teniis  of  tite  fi&fnierle&des:-^^'^]^  df 

^iAUk  tkMBiibtit  ibAre  ihdidd'be  &  ttaile  bf  re-^ti^,  iimUt 

'  fet'Ae  jWsMti  for' ffob-jMiyiineiit  Of  tiie  rtnt,  In  tre'fiMd 

Mm  Ae  Mt  of  UMlh  a  d«l«e  Ihividg  heeh  iiiilfonnVjr  ttsetfeull 

r.kkjJbe  fcnMf  ItaMf.    It  trtm  hMi  Mkd  ifa  rilttliy  tJtiei^ 

^  jlHbGW*9Uf  iinr  tfv  be-wdlm  if bmil;  if  Any  ItaelliiMibti  may  Ite 

'10  XMStraiiq;  leases  Mide  uiltter  t>i)Wer8,  hiihei'ft 

F'thtfhsiM  igfinte  tlmte8i6r/>bet^tlle'pd%0r{M^ 

i»eft  fiwi  tte  oivner  of  "the  iiih«riMtict»  Ain  "^ili^fe  *1l 

^^icMi  ftotti  a  fltraHgef;  add  It  bift^^been  coriteiiclM/ih 

4luft  Mt  dbtiMtidti  is  l)>'«e'takto'fh*fMB^diW» 

yitfio^oitaiie  Ofi^iiiallyillOfed  fhtalSBdy  FefM)i;*i6 

•tkat^M  #?«HiO»i,  '<he  t^mafitftrlife,  Ifriib-MiMe  ^1Mie» 

^niavnulM  poil^r<giTiii  to^hitn  byh^^  M'tolie  r^gutM^ib  a 

•  «tmi9en  lieilMiig  originally  no  iittefcst  in  the  estate ; 'aUi 

>  Mieraflre^  Aat  his  acts  are  to  be  constrned  more  striefly 

mftUktikeitmee,  MdldhlsoifrtafiiTOr,  tbanifbebl'^^^ 

'  hmSrbeM  the  owoiar  of  tke  ^ttfte. 

'  'But  we  find  here,  on  looking  to  the  uses  of 'die  setflo- 

tnient,  that  Lord  and  lAdy'  Fembn,  had  6adi  of  -Qitin,  vrhen 

^  {ftysMsiony'^the  s&tte  p6wer  'to  girabt  Ibises ;— ifae  trbfOi 

'  %re>#erfMjr  the  sime  as  applied  to'ea^^of'thete,  'in  leach 

^  ^rtidftfar  inst^rice.     The  power,  theref6re,  'Ihough  exer- 

^  'ti»M  by'Loitf  Ferndn,  thtist  be^  constraed  in' Hie  satneHihLy 

nft'if^it  bad  been  ek^cised  by '  Lady  F«mo«;  and  If  so,  the 

%Ni8er  in' Question   must   be  '  considered  as  if  it  hild  been 

niai^ciifed  by  the  ^^erson  from  whom  the  eitkte  drfginalty 

^Hiored;  and  whd  may  fairly  be  cotraidered  as  in  a  rithatidn 

nriaiilarfo  a  tsOe  I  dm  about  to  suggest,  and  upon^hiidh 

some  of  your  Lordships  can  have  no  doubt. 


imi;        .ifiapfMMtAiIfMdbiid^  mted  m ht^pAoM  mttm,  into 
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ID  vritiiig  with  his  tenant,  to  giwt  ,hiin.  mtlnm 
for  yetn  on  cerlun  oMidilioBiy  and  one  ofithetOf^NrnkAM 
^d^  j^  shottld  oontain  a  powor  of  re-cnliyyoringni^mrnNliI^^ 
JmaMMT^  the  rent  lo  be  reserved  at  the  tinie.spmied.  U  iliAmM 
afterwards  become  neoessaiy  to  file  a  bill  in  ^mjifmm 
specific  performance  oi  that,  contract*  a  .Q^aMjcgAM4piX$ 
wonld,  npon  makiQg  n  decree  for  e  lease,,  opd^.i^  Mf<hs 
referred  to  the. Master  to  settle  the  terms  in  wbidi  jMh 
lease. sboidd  be  finamed.  Cai|  any  one  .4oHbt>  ibat(ont#tch 
,a^.ra^i|ipcc^  .th<^.  iotmitioo  end  memig  of  thn  peflj(9l|  U 

Wghfr  |M»t:t^  be  considered?  The  qneatiDn  of  .intentiM 
vonld^be  the. only  guide,  where  the  words  ere.}the»eanici 
^Piesgisi^wnl  laithose  which  ere  ttsad  in  tUnpowMw  Ual 
Jponrt  woiridionler  the  power  of  re^Bti7  lo:be*foaltffBd  mik 
Me^eodiipesoiieble  condition^  such  .es,iheqnilMaelfQMi9f 
tlie.pieaanl  pewen  eri^  Thejr  wouU .  unqeeslicnabljiitztMi 
ih^.pefipd  for  le-entiy  fo  a  rsasooable  tiiyie  .bc(fan4lh»i^ 
^i^:for  piQpneDtof  the  rent,,  refernqg,  nK  tbs^  aainy>,^ifnf» 
l^^euflkiencj  or  insufficiency  of  dtslfesi^  as  jii;lhe»imi9t 
/easeifc  i  ir    i<>''  iti 

^  I  mention  this  ci^se  of  an. agreement,,  beeavwe  it  mmnf 
to  me  to  apply  very  closely,  to  the  question  now  befont  Jpm 
.XiOidsbips.' 

,  Qoorts  of  Eqv^  adopt*  die  same  principle.  an4  p^fHtki^ 
in,  hundreds  of  instances,  such  as  leases  by  mtffj^nn  ^  i^ 
/antS|  committees  of  lunatics,  and  the  lil^,  Xhe  jCpuitt  e» 
j^th  because  it  will  eiecute  the  intenUon  of  tb^^fiprtiai: 
,and  a  Court,  of  Law,  in  constmiog  powers,,  is.  cquaUf 
.bound  to  adopt  the  intention  of  the  parties  Qteatificlheni; 
nor  is  there  any  difference  recogoifoed  in  (^q/nfU  ,,fit 
.£qui^#  as  to  the  construction  of  words  in.p^we;^  fir,hi 
other  mtniments,  as  to  their  effect  and  op^tiqn*  ..  Up 
therefore.  Lord  rcmon. had  agreed  to  gmma  k^asf)  eceer^ 
iiV  lo  the  terms  of  this  power,  and  had  not  done  ee^  end> 
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MHid  ^ttty  hid  been fikd  form apeoifie  pmtanomo&f  end 
Ae  pfajer  ef  Ihet  Ml  had  been  decieed,  the  Coart^rooMii 
I^obl  not^  direet  a  leaae  to  be  eiecnted  wkh  a  power  of 
h-^t^^  1ipo»  the  uaual  and  reaaonable  terma,  whicb 
HmM  be  aecordiii;  to  ica  cooatractioDy  agreeably  to  the  in- 
letnien  ot  the  partiea  creatipg  the  power ;  and  I  preaame^ 
tte  Jeaae  to  be  'eaeeated  under  auch  order  of  the  Courts 
wbidl  bo'lbnilar  lo  that  which  baa  been  aecoted  la  lUa 
1^.  •'  •   "  ■   .  •      •  » 

^' *fani4he  more  wiSing  to  refer  to  the  proceeifiag^  in  a  Cewf 
«f  B^iUf^S  becaoae  I  am  apeakisg  hi  the  preaenoa  Of  thOao 
wh<^  have  perhapa  more  knowleii^  and  eiperienee  on  thoao 
Ml^ta  than  any  peraona  of  the  preaeni  or  any  fonner  tfattea.. 
i^Ythifcnf  the  Couit  of  Chancery  would  h^fjfe  dmeted  a  leaatt 
to*lie  mado' under  tbeae  oircwnalaneea^  in preciaely-fl)e  aamo 
fbrni-,  how  can  we  now  aay  that  the  leaae'  in  ^aatlon^ia  bi^ 
ittlM^be^teae'.it  eonfaipa  tbeae  ebnditiona?  lunderattaad^  ' 
biioy'frim*eitenaite  iofermationi  andnqrown  teperieB«a 
JiMifiea  me  in  believing^  that  the  praetice  of  conveyanceca,  m 
iM|)tet 'to  tbe  clauae  of  re-eritry  for  non-payment*  of  Ae 
l«iit;  thaiilwayabeen  unifoimly  conaiatont,  in  gMog  an  ex«- 
tenaionof  the  time  beyond  the  day  of  payment;  and  that 
)ttMfice^ia  founded  on  an  aaaumed  intetition  of  the  partiea. 
i^  that  reaaooy  the  moat  eminent  conveyanceni^  aa  we  find 
from.eataUi^hed  precedenta,  have  ever  been  in  the  haUt  of 
btteiidhig^  the  time  to  any  ailch  number  of  daya  aa,  under 
ihe^renmataneeay  they  might  have  oonndered  reeaonable: 
'abd  titfaough  ao  delaying  the  payment  may  in  aome  cai^ 
be'feontrarjr  to  the  atikt'teima  of  a  power;  yet,  it  baa  alwqpa 
"ieeo  done,  and  it  would  be  a  juat  courae,  even  if  it  were  not 
'the*  uttiverad  praetice.  The  uniformity  of  tbe  practice  of 
'l^roceedfaig  on  the  intention  aacribed,  afforda  atrong  evidence 
'^f  ita  acknowledged  propriety ;  and  it  ia  ao  inveterate,  that 
' k  would'  be  highly  dangeroua  now  to  affect  it;  and  I  have 
eti^i^  Undmratbed;  that  the  Judgea  have  alwaya  conaidered  an 
^AiWeiMl,  or 'even  a  very  general  practice  amongat  coofey<' 
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4M  tkBiM  IH  EASrtltk  tteBM, 

1B21.       mioenB/  n  sitfleteDe  grotiad  for  (heir  dedtiotts ;— dddMO^ 

j^l^        they  tnigfat  Bbt  hate  entkdhf  approreJ  df  Ihe  prittdpte  ba 

e,  i«1ifdi  Silit  pracfice  had  proceeded.    On  tfiat  poiflt,~  Aef^ 

^f '        fere,  ^'z.lfce  ^temioti  of  the  time  fer  ptffitieiit  of  die  nulti 

Vbrsst.      I  mii  ^  opinion  tbtft  this  lease  vs  vdid ;  snd  that  the  profin 

ftsr  re-eritiy  eontaitied  therein.  Is  a  good  'esectilioii  44  llh4 

jKmer.    On  these  grounds,  I  haf«  alwapjw  heao  itnoffy  nk^ 

SkteA  to  rapport  die  lease  tigaitiat  Aat  ob^dofi,  aad  f 

think  diat  it  ought  not  to  prevail. 

As'to&e  other  grduwi  of  bbjedtiniii,  'iHt.  thata'pe-MCry 
6Mnot  be  had  tfhless  bo  atifeeietit  dislrels  Daalie^atkl'  dtt 
Ihe  premises ;  I*  ht^  B6t  %een  able  to  fenni  thift  toy  ^getMMl 
Mderstanfftig  Te^petting  the  practice  <^  inscrtiriig  aach'i^ 
dUdditiot]^  fifttihr  elauses,  id  respect  of  *e  emcuddhk  it 
pt^vftti'j  *na^  pMfrakd  Kmofig  'Ootf^yanoevs^ '  flor  -eaiki  *  Pvao* 
thttt'Arty'd^ciiAoti  bUs  taken  phfce  hy  whidh  i  mnst  cbusidd^ 
d^f  botitid,  iirii  J^iiAsd  pohl  ^f^iUm.  In'tUtf^sdiil^ 
#r>ill  aUlhoiYty,  HiefOtfre,  I  mM  ^tfodfesa  OM^lfe^  Npeiy 
itMiijg  and  able  ittgntmrnu,  whiA  "were  prrntMl  upM'^' 
p^t,  bad^ttt^nit  tei^y  coD8ideiM>ts  inAoeiice  bb  ^nj-jtH^ 
nmit, ^fld  jndticed'inelo'fefcn  timt  opitmm  wfaidi 'f  UMs 
biMre-given'iii'ibiBcaBe.    /But,  on  ^trdier  conMemiiolf/I 
aMJghfd  ft>'ficJd  aiywtf*ttOflij!peWgd,  by  more  taatcreJdlbsiiti 
tion,tor  mniot  ^Mie  opMon  ifvhieb  I  had  -Aen  iforaie*|*^4e^ 
€M»eIia(in'iio\rin<flined>to%bink,  that  those  fAo  then 'iHf^ 
feMi^Fmn^mt,  Jn^hMmg  4his second  obgaction  tobetdso 
nftMiMd«d/  emeitttMd  the  fnor0t«>iTeat  vwwf^fflbb  ^^oufiy 
•acftl  ftel'greftt  «MSolfl(fioii  in  tfam  bavii}g^4het>pportftiiity  ^ 
etpMsillg  tay'eitire  voneurrenee^itb  Aetu.    Altboagb'it ii 
tnte/'thftt  ifhe  «o(klition  in  question  would  Mibfecfdie  MNi^ 
sioner  to  sbineineoH¥enien€es--«nd  that  "Was  a  conaidMitel 
whiab/'Oti  the  former  occasion,  weighed  ▼eryeonsidimiblywWi 
tiie;^^,  if  I  am  right  in  n<»w  holding  this  lease  to  be  a^liIM 
execution  of  :die  power,  on  the  groond  that  it  ia  oonfoftoMible 
to'it,  regard  being  had  to '(he  intention^  of 'Aeereat#hi<^M^tfae 
powers  ^on  4e  first  point  (which  was,  that  Iht  righ^of  fe-enff^f 
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t»  be  iTwerfed  was  Iji  be  roiwoaUo  iq  ite  leriiMi)i  IbdeifAO- 
diiag  <o  present  w  frgm  ]9Viin<%  fiirtber,  av  to  irii»A#r  thjs 
ottiei  eooditioo  also,  m.  the  absence  of  asHfficienJ;  difitresf^ 
be  not  equally  a  reasonable  qualificaUMi;  anil  i£  it  be,  ytfi 
iniiyt  tben  hold,  that  it  is  likewise  widun  the  inleniiQfijQf  die 
craalrix  pf  the  power,  and  tberefare  confoimahle  tp  tbe  twos 
of  the  reqttintioo.  Emry  maa's  ^spesifoce  iafaraw  hw, 
that  sueh  a  qualificatton  o#  Ibe  plause  of  M^enti^  i^i  mmmiI 
ia  leases  in  geaeral;  and  lherefo»e  it  iniist  hm.^wiAuH 
tp.  Ibe  a  ffeasooaUe  qiudi6Gatio».  Tbe  aoieiiioBi  of  Afi 
same  condition  in  dl  tiie  preeediog  leases  whit h  wepie  giMii 
ia  evidence,  and  I  think  properly  admitted,  provei,  t|iat  ia 
tbe  esdmation  of  the  family  it  was  deeaied  reasonable  and 
liroper,  according  to  their  construction  .of  ita  impof t.  The 
d^fsdy;  too,  which  gives  the  power  to  demise,  and  which. is 
t^e  first  in  the  settlement,  ceqairos  the  inafrtioiiflf  p  posrev> 
of  re-eotrj  in  the  leases,  in  dm  most  general  tenas^.Mqnmr 
i^g,  .indffiiuiely  a  power  of  re^^ntvj  fow  myntipi^meiit.  qf 
t|j[|^reiKt^-T-a|id  specifying  no  mode  in  wUriitdiat  poawr  ja 
to,  be  reserved  i  neidmr  prescribing  nor  probibiling  any  qaar 
lifiicaCiqo  •or-  condition,  but  leaving  it  eatinatyopea  ta]die 
dpc)pQdon  of  the  kssor.  Then  we  find,  that  in  point  44 
tactf,  this  lease  does  contain  a  clause,  giving  a  power  mt  v^ 
QiXty  for  non-payment  of  rent;  and  under ^leqaisition  in 
terms  ao  general,  unrestricted,  and  indefinite,  I  cannot  bat 
consider,  that  a  power  of  re-eatry,  with  the  usual  and  rea- 
sonable quahficationsy  would  satisfy  the  condign  on  wUsli 
such  leases  were  to  be  made.  By  sadi  a  power  of  re^atiyv 
all  which  the  law  requires  to  be  exacted,  is  security  for  tbe 
payment  of  the  rent:  it  is,  as  itwere,  penal;  and -these 
Qualifications  are  no  more  ^an  conditions  which  the  few 
Wopld  require  to  have  fsiiled,  before  it  would  enforce 
the '.terms  of  the  power;  and  if  so,  the  conditions  upot 
whif^.  ajone  this  power  could  be  enforced,  are  reasonaUe 
aqdpKOE^r,  and  therefore  not  mconsistent^itii  the  power 
tQ  duquf^t    The  reasoD  and  object  of  these  conditions  are 


r. 
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18fL       qBiteobvioas.    The  pow€»  kNifbcmg  ^jli» 
^^       pajftaMDk  of  r6nt»  a  Conrt  of  Equity,  acting  <oq 

V.  grounds,  Ins  always  held  it  to  be  satisfied  by  p^ymeat  oflkt . 

£"'  rant  ia  arrear,  and  costs;  becmise  the  chi«se  beiiig  meidylD 
Jbmvs;  sacuro  the  rent  to  the  reversioner,  it  ought  not  to  he  per- 
mitted to  destroy  the  mterest  granted  to  the  lessee;.  Sach 
.vfm  ahrays  die  prmciple  on  which  the  Courts  of  Bqutf 
aelsd;  and  mvw  the  Legisbture,  by  the  atatute  ^Qeoi.^^ 
'  (an  act  ezpiessly  passed  m  aid  of  landlords)^  has  tipasfiutut 
itintothelaw,  which  must  be  considered  as  a  legisktiiw^ 
lecogmtion,  that  the  condition  of  the  clause  is  rea90f}fiUe 
SBid  proper,  and  it  ought  to  be  a  sufficient  authority  fer 
SBoetiomng  itsinseition  in  the  execution  of  a  general  power 
laidenmi^  nequiring  only  a  dause  of  re-entQr  for  non«pa|>^ 
mentof  theienti 

.    I  beg  here  again  to  request  your  Lordships'  attention  ta 
the  ebservatioos  whioh  I  have  before  Hiada  on  the  piVKiBal- 
ings  of  Comts  of  Equity,  as  they  apply  to  this  h^'  as  wctl 
as.  to  die  fomer ;  far  I  eooosive  that  those  CauiiSinayMi 
direct  a.clause^similar  to  the  one  in  question.    Now,  VotAiSj 
aiq>posailhat  this  had  been  a kase gsaaled  b^L im^rV^mfi^ 
in  which  ca«e  it  has  not  been  denied  that  it  w/o^  be  ac- 
cording to  the.  power;  because,  as  the  estate  mo^  Aqor. 
herlisdyship,  she  would  not  have  been  a  stiangw^  aa^^  aa 
the  reopMruction  of  the  power  would  be  more  iu  iavos  <tf 
4ha.lW9e::**-«the  lease,  in  its  present  terms,  would  be  goash 
dered  to  be  valid :  and-  there  can  be  no  diffeiant  oon^tmos 
|ion  pf  .the,same  words ;  for  in  both  cases,  it  muk  depsod 
an  thejnl^ntion  of  the  parties  who  used  them  ia  tba  settler 
meat.    Then,  the  lessees  are  purchasers  for  a  valuable  cmr 
aideration,  under  that  settlement;  and,  upon  the  fiuthofrtba 
•p^wer  contained  therein,  have  paid  the  value  of  the  estate, 
iraportionale  to  the  term  demised  to  them,  except  the  small 
•lent  and  the  duties ;  and  we  are  therefore  bound  to  protect 
th^  interest^,  if  consistently  widi.  the  terms  of  the  power 
and  the  circunistaaces  of  the  case,  we  can  do  so : — and 
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matt'iwmmihf,  every  Gbnrt  must  feelifteUoedrtb  siippDit        Ittl; 
theibasey' which  bta^  been  executed  by  Lord  Femoii  to  ^       Sttmr* 
pUntiff-  in'  ertt>r.     The  dauae  objected  to  is  reiE»oiuibIe^i  «•* , 

and  {kerfeedjreektthited  to  secure  the  lent-^it  is  inserted,  in.  d. ' 

all  general  leases  it  is  sanctioned  by  Parliament— it  is,  ^*^'^« 
as  I  Gonceife,  i^^reeable  to  the  proceedings  in  Courts  of- 
£qnity>' which  act  on  the  mtention  of  panies,  collecled 
from  the  inslraments  executed  by  them*  and  it  is.  cm^ 
;  with ' all  the  other  leases  in  the  fiunily, flndeiNider 
powers. 

Under  these  drcumstances,  therefore^  I  confess^  ibtft^  o» 
fiiither  and  better  consideration  of  this  case^  I  am  of 
opinion  that  this  leasc^is  valid;  and  that  it  i%  as  hmf 
worded^  a  good  execution  of  die  power,  ae^isdiflg  (oitbai 
intention  of  the  parties  to  the  deed  of  settlement-  'H  I        .> 

^IiMndLCbM  Justice  DitLLAS««-^M  answer  to  ihequestionF 
pnoposed  hjF'yonr  LordiMps,  I  am  of  c^siasdn  that  the  leaser 
ia*ifMstion?ie4tt«alid^  as*  not  being  a  good  enecntion  of  the 


«G[?wo  bbjoefioos  have  been/tnade.    The  (rst  i»f<tended  on 

ih^esilensfon  of  the  time  for  payment  of  the  r^t^  by  !^M 

days'i  and  die  second,  on  the  dause  providing  ihat  there ^be 

no  sdficient  distress  to  be  folmd  on  the  preoiises.    The«aso 

has  been  argued  at  the  bar  and  considered '  by  tbe  teamed 

Judges,  on  the  doable  groood  of  authority  and  prmeiplej 

amllo-each  of  those  I  shall  sepanMdy  advert;    • 

.  Atd  fifst^  as  to  the  fifteen  days.— I  consider,  that  on  thid 

poiot^  this  ease  is  untouched  by  authori^ ;   at  least,'  that 

diere  is  no^cisieo  entitled  to  be  r^rded  as  an  authority  , 

by^wlMcb  it  is  to  be  governed.  .  The  case  of  Doe,  d.  Ctmpep 

Vi"  f%mqf,  is  of  a  negative  nature,  that  is,  it  is  one  in  which, 

aldMngk  other  objections  were  taken,  thb  was '  not.    On  that 

esse,  X  ddnk,  wkb -great  disfcrence,  a  great  deal  too  muiAi 

sMst  has  been  laid }  for  widiont  saying,  at  present,  whether 


4M  CAUtf  U  MktaUL  TBKH, 

I9ti.       tW  olgMlioa  hs.  veil  or  ill  fanoded— good  or  bid, 
g]^^       Mtllf  oaondleffcdt--I  will  only  observe^  tfaul  whea  it  ii  teeo 
«-  how  it  weighs  with  many  learned  persons,  now  that  it  is  taken : 

4^"^  it  seems  tome  t&at  it  is  going  a  great  way  to  assumei  dial  if 
Xaasav.  -^  j,^  ^^^^  ^^^  formerly,  it  oould  not  bate  sucoeeded ; 
.-and  much  too  fiur  lo  inier,  that>  not  having  been  takeny  it  is 
1».  be  consideved  as  proof  that,  1^  common  consent,  it  was 
tmnted  as- not  it  ta  take.  The  more  natural  and  rational 
■fff^**»^»  X  should  apprehend  to  be,  is^  that  it  was  not 
adverted  to  at  the  time ;  at  least,  this  is  the  opinioii  I  should 
{Mm  ;for  I  know  qp^  on  what  legitimate  ground  of  reasoning 
we  Qin.assupie,  that  what  appears  to  be  deemed  so  important 
neWt  was  iMlnsidemd  and  r^ected  as  utterly  uafounded  than. 
ilitt,  however,  giving  tp  that  case  all  the  weight  it  is  faidy 
entitled  to>.it  is  admitted  to  be  but  negative  anthorily  ;  and 
the  question  now  occurring,  and  requiring  positive  dedsiflo, 
it  must  be  eaamined  and  determined  on  espmss  authoiity^  if 
ihaxA  be^Q|rr-tf  not^  then  on  pcinpiple.  . 
'  $uf{b  Am  bdug  thif  only  case  to  be  found  mtpj^ying  ta 
the  objection  founded  on  the  fifteen  days^  I  will  next  coundat 
tkf  Mlbodti«s  applying  to.lbe  prossdon  as  to  Aere  being  no 
inQaenl  distreai.  Heae^  sgaii;,  in  support  of  the  vaUi^  eC 
tbs  Jnsse,  one  case  oyly  has  been  cit^,  asbeanngdifeclif 
on  tfni  point*  m.  Hptlty  v«  Scoi.  On  that  case  I  skall  not 
Smle  lime  by.  darwUing  longer  than,  in  this  last  atage  of  ibe 
^iUfumv^f  I  ieel.to  be  necessary;  and  therefore,  as  to  the 
imperfection  of  the  neport-<-^e  character  of  the  reportet^-* 
Ibe  iasuftdei^cy  and  invalidily  of  the  reasoning,  as  rqportM^ 
jmd  the  other  grounds  of  elf|ection  made  by  some  of  the  leam* 
f4  Judges  with  whom  I  concur  in  opinion, — to  these,  I  sksA 
f9€rdy  i:e<er ;  repealing  only,  for  myself,  wt)at  I  said  open  n 
fosmer  Mcasion,  and  floom  which  I  am  not  disposed,  on  fedec<^ 
tion,  to  remet.  The  particular  point  now  under  coosid«r« 
«6on»  does. not  aiqp^ar  to  have  been  adverted  to  in'that  de- 
WtOHi  rqiorted  as  it  is  f  still,  as  it  must  have  hten  HBtnat 
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if  Ike  obJKtioD  then  aad  now  mtide  had  been  deemed  valid, 
I  Mak  thaViii  fainieat,  I  must  take  it»  yucb  as  it  ia,  to  be-n 
Cite  adferae  to  the  opinion  I  entertain. 

Takiog  it^  then,  aa  8uch|  and  trying  it  as  an  authority  upon 
die  iptMind  of  objection,  to  which,  at  present,  I  am  address^ 
ing  my  ohttratiooa,  viz.  the  eatension  of  tb^  tioie  to  fifteen 
days,  the  fint  objection  to  it  is»  that  it  is  a  Bmf^e  case,  not 
prafcasiug  to  be  grounded  on  any  whicb  bad  preceded  it,  nor 
appeadng  to  bave  been  s«q»ported  by  any  that  have  foUo^^ 
it)  bat,  on  the  contrary,  the  only  case  which  has  since  ap^ 
piwcbed  the  fuestioiF— that  of  Coxe  v.  Doy-^-is.  in  divccl^ 
oppoaition  to  it ;  for  so  I  consider  it,  and  for  reasons  whicb 
1  shall  piesently  gite.  I  need  scarcely  add,  that  a  case, 
dissantodifrom,.  as  il  is  now,  by  so  muaj  learned  Judges,  adV 
BMtled  to  bo  inconsistent  with  the  decisbn  in  Coz!e  v.  Dajff, 
and,  at  «U  events,  ooafessedly  at  vnriaoco  with  the.obsqrvn^: 
tidns  nnd  reasoning  of  Lord  Ellenborangh  tbronghout  the 
whole  of  the  argnmettt  in  tliat  case,  can  hardly,  as  mero 
adtbofityi  be  considered  of  niucb  avuil.  In  opposition  to 
flMy  n.  S€9t,  as  I  bavt  «dd  it  appears  to  me  to  be,  is  the 
oaaessf  Cox€  t.  i)ay.  But  here,  again,  I  wish  to  deal  fairlj 
wjtb  te  subject  of  aptharity.  And  though,  to  a  oertab  de<* 
gree,  <and  lo.wliat  degree  I  shall  presently  examine)  that  case 
muat  Ik  p^milted  to  operate,  stUI,  I  think,  it  is  not  to  bo 
relied  on  ftrictly  as  a  perfect  authority, .  even  in  favor  of  my^ 
vitw^f  the  subject:  first,  because  if  Zfat%  v.  Scot  be 
fighlly  rsiNMrted,  it  yrould  be  in  opposition  to  Care  v.  D^y  ( 
and  thus  we  should  only  have  case  agginst^case :  and  further, 
with  respect  to  Ccxe  v.  D4g/,  of  the  two.  learned  Judges  of 
the  Court  of  Kwg*s  Bench  who  now  support  the  judgpnent 
of  tba^  Qour^  it  is  disapproved  of  by  one  of  them,  as  to  th^ 
grounds  on  which  it  stands,  and  expressly,  and  in  terms 
disseoted  froqi  by  the  other:  and,  lasdy,  becfiuse,  behig 
a  d^ision  of  the  same  Court  by  which  this  case  was  in  the 
first  ioataoce  decided,  if  it  be  distinguishable,  as  it  is  con- 
tended it  is,  tl^  it  does  not  apply ;  and,  if  not  to  be  dis- 
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tinguished^  nothing  of  authority  can  result  from  the  two 
cases  decided  by  the  same  Court  in  oppoation  to  each 
other. 

To  dispose,  therefore,  of  the  whole  subject  of  authority, 
it  appears  to  me,  that  though  these  cases,  as  cited,  have  af- 
forded much  matter  for  observation  and  aigument,  they 
fiimish  nothing  like  authority,  when  correctly  conadered,  in  a 
judicial  point  of  view« 

A  word  or  two  only,  before  quitting  di'is  part  of  die  sub- 
ject, on  what  has  been  much  relied  on,  as  applied  to  the 
objection  of  the  fifteen  days,  viz.  that  the  prevalence  of  such 
leases,  which  are  according  to  the  general  practice,  is  to  be 
taken  as  evincing  the  sense  of  the  profession,  and  that  great 
mischief  will  result  from  now  holding  the  objection  to  be 
good.    I  undoubtedly  admit  that  such  topics  are  entitled  to 
much  weight,  unless,  if,  when  strictly  examined,  the  practice 
should  be  found  to  have  crept  in  against  principle ;  (and  it  is 
not  pretended  to  depend  upon  any  positive  authority)  but  I  can 
only  say,  that  being  bound  to  look  at  and  decide  upon  the 
objection,  now  that  it  is  made,  I  must  do  so  upon  principle ; 
and  if  principle  and  practice  are  at  variance,  the  latter  mast 
give  way ;  and  in  this  case,  as  in  others,  if  the  mischief  be 
extensive,  the  proper  remedy,  if  such  there  be,  must  be 
sought  for  and  applied  elsewhere.    This,  however,  at  most, 
confines  itself  to  the  objection  as  to  the  fifteen  daya ;  for, 
with  respect  to  the  clause  of  distress,  it  is  not  pretended  to  be 
founded  upon  usage  or  practice,  and  the  only  decided'case  of 
Coxe  V.  Day,  is  directly  the  other  way,  holding  the  intro- 
duction of  such  a  condition  to  be  an  abuse  of  the  power, 
and  that  therefore  it  rendered  the  lease  void.    As  far  as  the 
argument  in  &vor  of  the  extension  as  to  the  fifteen  days  is 
founded  with  respect  to  practice,  I  admit  it  must  operate  in 
proportion  to  the  length  of  time  and  number  of  leases,  in  the    ^ 
course  of  which  that  practice  has  been  adopted;  and  that 
becomes,  for  this  very  reason,  and  in  precisely  the  same  pro- 
portion stronger  against  the  clause  as  to  distress,  inasmuch 
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as  in  all  sncb  leaaes,  no  such  clause  is  to  be  found ;  and  my  1821. 
Brother  Holroyd,  to  whose  labour  of  research  and  profundity  a^^^ 
of  learning  we  are  all  of  us^  at  times,  so  much  indebted,  has  «• 

'aformed  your  Lordships,  that  after  a  labourious  search,  he  d. ' 

has  not  been  able  to  find  in  the  old  books  of  precedents, 
more  than  one  instance  of  such  a  clause  as  the  present  in  a 
lease,  and  that  not  appearing  to  have  been  adopted  or  fol- 
lowed up  in  common  use.  Practice,  in  its  favor,  is  there- 
fore not  only  wanting,  bat  is,  in  that  respect,  the  other  way ; 
and,  upon  that  point,  practice  and  authority  go  hand-in- 
hand. 

Havmg  made  these  observations  on  the  authorities,  I 
come  now  to  consider  the  case  on  principle. 

And  first,  I  admit,  that  if  the  power  is  to  be  deemed  in- 
definite as  to  time,  and  therefore  to  be  exercised  in  a  reason** 
able  manner,  leaving  it  to  the  discretion  of  the  party  by 
whom  \t  is  to  be  executed  to  decide  what  is  reasonable,  it 
does  not  appear  to  me,  that  the  giving  fifteen  days,  in  die  way 
in  which  they  are  given,  can  be  conridered  as  unreasonable. 
In  truth,  I  deem  it  quite  immaterial  to  any  real  interest  of 
the  parties,  or  as  to  any  substantial  effect,  whether  twenty 
shillings  are  to  be  paid  by  the  one,  and  recdved  by  the  other, 
fifteen  days  sooner  or  later.  And  so,  I  apprehend,  the  party 
might  have  thought,  had  his  attention  been  drawn  to  the 
point.  But  when  I  am  told  of  what  the  party  really  intended, 
as  of  an  independent  and  substantive  intention,  collateral  to 
the  instrument  itself,  and  pre-existent,  having  caused  the 
power  to  be  framed  precisely  as  it  is,  I  can  only  say,  I  take 
the  probability  to  be,  if  we  could  look  to  the  mere  matter  of 
fact,  that  the  party  himself  never  entertained  a  precise  in- 
tention of  any  sort  on  the  occasion.  It  is  said,  that  the  sub- 
stantial purposes  were  to  be  accomplished,  and  that  the  de- 
tail of  execution,  was  of  course  left  to  others.  But  this 
supposed  intention  may  account  for  all  the  difficulties  that 
have  arisen.  Drawn  as  the  power  is,  it  was  probably  sup- 
posed by  professional  persons,  that  the  former  leases  might 
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was  therefore  adopted— and,  I  agree,  reasonably  adopted,  if 
such  leases  were  to  govern,  or  might  govern.  But  whether 
d."'  *®y  ^^^  ^  ^^  govern  or  not,  is  one  of  the  questions  in  this 
Jbrsey.  i^ge,  and  which,  if  dedded  in  die  affirmative,  would  support 
the  lease  against  diis  objection  as  far  as  it  goes;  and  even  if 
decided  the  other  way,  the  case  will  still  depend  on  the  other 
general  grounds^  and  although  that  objection  be  got  over, 
the  lease  may  yet  be  deemed  invalid.  Fifteen  days,  there- 
fore, if  time  might  be  given,  I  admit,  I  AoM  consider  as 
not  unreasonably  given. 

lii  like  manner,  as  to  the  clause  of  distress,  I  see  no  actual 
ilijnry  fikely  to  result  from  it  m  this  particular  case,  I  iigree 
^ith  sevemi  of  the  learned  Judges,  that  it  is  not  probable 
that  twenty  diillnigs  of  the  half-yearly  rent  would  be  suffered, 
if  demanded,  to  remain  in  arrear,  or,  if  in  arrear,  that  in  the 
case  of  leases  upon  fines,  a  distress  to  the  value  of  twenty 
shIHfigs  would  not  be  found  on  the  premises. 

But  that  is  a  way  of  trying  tfie  question,  whidi  is  precluded 
by  the  vei^  natuie  of  the  question  itself.  The  providing  for 
a  particular  event,  not  only  pre-supposes  the  possibfli^,  but 
even  the  actual  occurrence  of  such  an  event :  it  pre-supposes 
it,  purposely  to  provide  for  it ;  and  it  anticipates  and  adapts 
itself  to  it.  The  question,  therefore,  arises  on  what  the 
parties  have  said  and  done,  not  on  the  reasonableneaa  of 
^oing  it,  or  on  the  sufficiency  or  insufficiency  of  what  may 
have  been  done — the  weight  and  value  of  which  we  are  not 
at  liberty  to  consider ;  and  therefore,  without  looking  out  of 
the  instrument,  but  to  the  instrument  alone,  and  searching  in 
it  for  the  intent,  to  be  collected  from  what  is  there  expressed, 
if  sufficiently  expressed,  we  must  treat  the  question  aa  your 
Lordships  desire  us  to  treat  it,  viz.  as  one  of  constnio- 
4ion,  arising  from  the  terms  of  the  instrument,  such  aa  it 
is-*4M  to  what  is  the  legal  effect  of  the  power  audioriaing 
the  lease ;  or,  in  other  words,  whether  the  terms  of  die  lease 
Jbeing  compared  vriih  the  power  ia  the  deed,  it  is  a  good  ex«- 
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cution  of  it ;  and  I  agree,  that  in  looking  at  the  power,  the        }831« 
intention  of  the  party  must  govern,  as  it  is  to  be  collected       y^ 
from  the  whole  instrument,  construed  fairly  and  liberally.  v. 

First,  then,  the  power  directs  a  clause  of  re-entry  for  non-  d. ' 

payment  of  rent,  and  for  that  merely.  Nothing  is  said  as  to  ^'^^■v. 
time — ^nothing  as  to  distress — ^nothing  as  to  what  is  reason- 
able— nothing  as  to  what  is  usual — nothing,  in  short,  thif^ 
refers  to  any  former  lease  or  leases  Whatever,  so  as  to  furnish 
a  rule.  The  words  ''  ancient"  and  **  accustomed,"  are  terms 
to  be  found  in  the  power  as  words  of  refierence,  applying  to 
the  rent  to  be  reserved;  but  we  no  where  find  the  words 
"  reasonable^'  and  ^*  usual/'  as  applicable  to  the  terms  in 
which  the  power  of  re-entry  is  to  be  reserved :  and  thereto 
I  think  the  leases  are  only  referred  to  for  the  purpose  of  as* 
certaining  what  were  the  ancient  and  accustomed  Mots,  but 
not  for  the  terms  in  which  the  clause  for  re-entiy  was  to  ba 
worded,  or  for  any  thing  else.  In  the  other  powers  we  do 
indeed  find  the  words  <<  reasonable  "  and  '*  nsual,"  bM  we 
find  them  unconnected  with  any  reference  to  former  leases^ 
and  inserted  for  other  otgects  and  purposes^  very  distinct  bom 
the  object  of  the  required  power  of  re-entry. 

Tben,  as  to  the  time  appointed  for  the  payment  of  the  rent. 
That  time  may  be  as  definitively  fixed  by  the  happening  of  an 
event,  as  by  any  eipress  specification  of  a  given  period,  cannot, 
I  think,  be  denied  ;  and  if  rent  be  made  payable  on  a  parti* 
cular  day,  connected  with  a  clause  of  re-entry  for  it  if  not 
paid,  I  can  only  understand  it  to  mean,  if  not  paid  on  the  day 
nvhen  payable,  in  this,  there  is  nothing  ambiguous — ^nothing 
deficient  •— nothing  to  be  implied-* nothing  to  complete 
what  is  expressed.  It  has  not  been  argued,  that  if  the  lease 
had  been  drawn  in  the  very  terms  of  the  power,  it  would  not 
have  been  a  due  and  valid  execution  of  the  power;  but  it  has 
been  said,  that  the  rent  to  be  reserved  under  the  first  power 
is  merely  nominal;  and  it  has  beeu  asked,  because  in  the 
same  instrument  twenty-eight  days  are  given  for  payment  on 
the  leases  at  rack<>rent,  being  a  substantial  and  heavy  rept^ 
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before  forfeitare  can  attach  for  non-payment:  could  the 
party  intend  a  provbion  so  preposterous  and  harsh,  as  that 
a  forfeiture  should  become  the  immediate  consequence  of 
a  half-yearly  rent  of  twenty-shillings  falling  into  arrear  i  To 
that,  I  answer,  that  this  suggestion  of  hardship  appears  to 
me  to  be  mere  imagination,  and  nothing  more ;  for  what  real 
?4irdsbip  is  there  in  making  sin  estate  liable  to  forfeiture  for 
non-payment  of  a  sum  so  small,  as,  from  its  very  smallness, 
not  to  require  time  to  be  given  to  pay  it  ?  Fifteen  days  were 
scarcely  necessary  to  put  a  party  into  a  condition  to  pay 
twenty  shillings:  and  further,  why  it  should  be  left  to  the 
person  who  was  to  receive  the  rent,  to  judge  of  what  time  was 
to  be  given,  where  no  time  is  mentioned,  rather  than  where 
the  party  has  herself  extended  it  to  twenty-eight  days,  I  am 
at  a  loss  to  conceive.  If  I  were  at  liberty,  therefore,  to  con- 
jecture as  to  the  intent,  independently  of  the  words  made 
use  of,  my  conjecture  would  be,  that  the  maker  of  the  deed 
intended  that  there  should  be  an  indulgence  given  where  the 
rack-rent  was  reserved,  therefore  she  so  expressed  herself; 
but  as  to  the  small^rent,  she  meant  nothing  of  the  sort,  or 
beyond  what  she  has  said,  and  therefore  .was  intentionally 
silent,  whereby  she  has  excluded  the  possibility  of  supposing 
that  any  time  was  meant  to  be  given,  still,  less,  that  she  had 
left  it  open  to  the  dbcretion  of  another  to  decide  for  her, 
what  she  could  quite  as  well  have  decided  for  herself  In 
this  particular  case,  perhaps,  the  time  may  be  of  no  ipaterial 
consequence  to  the  parties  either  way,  but  as  applying  to 
future  cases,  and  involving  principles  applicable  to  the  con- 
struction of  all  instruments,  it  becomes  of  real  magnitude 
and  importance ;  and,  on  that  account,  it  weighs  very  con- 
siderably with  me  in  forming  my  judgment  in  this  case.  It  is 
pot  in  the  operation  of  the  clause,  as  it  would  apply  to  the 
lease,  treated  as  a  valid  lease,  that  any  difficulty  arises,  but 
in  the  application  of  the  lease  to  the  power,  with  a  view  to 
try  the  validity  of  the  lease.  But  for  the  sake  of  the  aigu- 
inent,  I  will  suppose  the  question  to  be,  whether  the  pow^ 
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iiiighC  not^  from  its  general  terms,  be  so  oonstrued  as  to  im-  1821. 
ply  a  reasonable  discretion  to  have  been  intended  as  to  time,  g^^''^ 
although  that  would  be  begging  the  question^— making  the  «. 

power  iu  that  view  a  defimtei  and  not  an  indefinite  one-4n  ^,  * 

such  case  I  would  ask,  who  is  to  judge  what  would  be  a  reft-  jBa«av. 
sonable  time  i  Overlooking,  for  the  present,  all  the  other 
difficulties  that  may  arise  in  thu  respect,  if  I  were  to  take  for 
answer — the  competent  tribunal,  according  to  the  nature  of 
the  case— it  must  be  then  a  question,  what  would  be  a  com- 
petent tribunal  ?  On  the  trial  of  this  question,  was  it  the 
Jury  or  the  Judge?  And  again,  in  the  result,  jf.it  were 
possible  to  ascertain  which  of  the  two  might  be  the  coda- 
petent  tribunal,  still,  that  result  could  only  be  attained,  as 
now,  through  the  means  of  a  doubtful  and  ruinous  contro* 
verey.  Hib  uncertainty  as  to  tribunal,  with  the  additional 
uncertamtyas  to  result-^that  result  depending  on  the  un« 
certainly  of  opinion,  which  must  necessarily  be  different  with 
different  men,  of  which  these  proceedings  haire,  in  every 
stage,  and  in  this  House  in  particular,  afforded  ample  proof 
and  a  striking  instance-— are  a  sufficient  ground  for  rejecting 
so  mischievous  a  notion.  On  the  other  hand,  all  inconi- 
veniences  introduced  by  holding  the  power  to  be  indefinite, 
might  and  would  have  been  at  once  avoided,  by  framing 
the  proviso  in  the  lease  in  this  plain  words  of  the  power 
itself.  One  way,  it  would  be  certain:  the  other  opens, 
at  least,  to  much  question :  and  it  is  this  substitution  of  un- 
certainty for  certainty — this  vague  rule  of  discretion,  which 
throws  open  the  gate  to  litigation,  that  otherwise  would  be 
closed  and  fastened  against  it^that  constitutes  my  funda- 
mental objection  so  to  understand  and  so  to  construe  this 
power.  If  therefore,  the  question  were,  whether  the  term 
**  reasonable^  should  be  implied  or  not,  I  should  hold  that 
it  ought  not  to  be  implied,  even  if  we  were  at  liberty  to  imply 
it,  in  a  power  framed  as  the  present  is. 

I  come  now  to  the  second  objectbn ;  and  though,  ip  one 
light,  it  is  the  most  material,  yet,  it  will  nof  be  necessary^ 
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1831 .       in  this  tt9t  stuge  t^  ttte  proceeding,  to  diacoss  it  at  any  kngtk 
.  smm      ^  metiti,  the  resthiiidDg  th«  right  to  re-eoter,  in  the  case  of 


^*         tl^ei^  bdfig  no  siificient  distreis  to  be  fownd  rni  the  ] 
d.  *        Witb  respect  to  this,  dl  I  hare  hitherto  said  aa  to  time, 
Jsauv.      ijj^pij^  ^1^  incretwl  rf  force.    It  is  a  fbrdier  clog^  not 
warranted  by  the  original  power;  and  it  is  one,  which  does 
ifiot  rest  on  a  possiMe  speculative  inquiiy  merely.    The  case 
,  6{Ree$,  d.  Ptmell  v.  King  (a),  so  often  referred  to,  affords  a 
^ractkri  comment  on  the  natnie  of  soch  a  condilion  ;  for, 
^^hen  iheaorted  to  as  a  remedy,  it  shews  the  wrong  wbidi  nny 
riBSttlt.    There  the  leaser  of  the  plaintiff  failed,  because  seme 
obdcinre  cotner  of  the  premises  had  not  been  searched ;  and 
whatright has  tfie  tenant  for  life  to  expose  the  remainder- 
man to  kucb  peril  i 

That  case  is  precisely  thia,  and  m  a  similar  proceeding,  the 

effect  would  have  been  and  would  i^in  be  die  same.    Then, 

'iii  iiuppott  of  the  taKdity  of  diis  objection,  the  oase  of  Coxe 

V.  Doy  (6),  is,  as  I  think,  in  point.    It  is  so,  as  I  oonoenv,  in 

the  decision,  and  it  is  so,  beyond  all  doubt,  in  what  waa  and 

by  Lord  Etlenbc¥(nigh  throughout  the  whole  aigumeni  in  tlmt 

^ase,  and  which  leaves  no  room  for  inference*    Whether  that 

<:ase  may  be  fldrly  distinguished  or.  not   la  lany  leapeot,  I 

lAite  already  examined,  and^wili  not  nepeat. 

'    'The  argutnelit  drawn  from  the  statute  4  Geo.  fi.  and  from 

the  general  notion  of  such  a  clause  being  considered  as  a 

'mere*  ireciwity  for  rent,  Was  brought  forward  then  aa  now; 

^iMit  it  was  mentibned  only  to  be  over-ruled,  the  point  not 

uppeariofg  to  die  Ckmrt  to  be  suflkiently  tenable  ta  admit 

-idt  discfission. 

To  one  or  two  oAer  points  I  shall  now  abortly  advect  X 
*can  scarcely  think,  that  the  questiott  can  be  reduced  to  one  of 
■mere  verbal  nicely ;  but  if  it  were,  I  cannot  myself  perceive  ibe 
^ifiietrence  taken  in  this  case  between  the  words  <<oa"  and  ''for/ 
^*For  non-payment  of  rent,"  I  consider  to  be  equivalent  to  "<m 
tnon«payment  of  rent;**  I  have,  however,  no  hesitaliou  in  ad- 
(ttjPonrest,  i».       ■      (6)  ts£sat,  iia# 
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Mlbag  ditt  M  iwl  >r  OMj  be  somctmea  different^  aai  18S1. 
soBetimes  fljiiooymoiis  in  seofe,  this  depeading  on  the  con«>  gJJ[]^ 
text  and  8ubject4natten    But  looking  at  fte  8iibject-Buttt%  «• 

and  taking  die  ^ole  of  this  iottrument  into  eoniidcfation^  d« 

I  think  diere  is  no  reason  lor  ^listkignisbiDg  Aem  on  the  •^■"■^ 
tmsent  aocaskm.  Inlftamanner,  as  to  tfietenn^<bcnefidaljr'' 
I  conceive  it  to  refer  to  the  lessor  or  the  remamder-man^  and 
not  to  the  lessee:  and,  being  so  understood,  if  there  be  any 
we^htfln  the  obtervations  I  have  hitherto  made,  snch  a  re- 
servation woqM  be  less  benefioial  to  the  leasor  than  the  direct 
dense,  nndogged  with  any  conditions  as  to  time  or  distKsa. 
On  the  argument,  that  imder  the  words  of  lefeienee  to  former 
leases  and  reservations,  which  it  was  contended,  must  be 
taken  to  refer  to  them  for  all  purposes,  and  that  dierefore 
those  former  leases  mi^t  be  looked  at,  it  seems  to  mei  that 
the  argument  turns  the  other  way. 

The  power  directs  that  there  be  reserved  ^*  the  ancient  and 
iMXHstomed  rents,  or  as  great  and  beneficial  rents,  duties^  end 
aerviees,  he.**  thereby  letting  m,  1  admit,  the  former  leases  as 
(evidence  of^whattent  was  ancient  and  accustomed,  and  so, 
as  to  duties  and  services :  but  the  deed  following  up  those 
^neral  words  with  special  and  particular  vrords,  shew  the 
inference  that  it  wns  not  intended  to  afiect  the  clause  as  to 
re-entry,  them  bemg  particular  words  speeudly  providing  for 
this  right,  and  in  terms  denoting  how  it  shall  be  reserved, 
it  most  be  taken  to  exdode  them  for  all  other  purposes. 
'  Having  mentioned  the  former  leases  as  being  admiraiUe  only 
in  these  respects,  i  will  merely  further  say,  I  think  they  were 
not  admissible,  except  for  the  purposes  as  to  which  diey 
expreasly.  Or  by  necessaryunpHcation  refer.  This  ia,  indeed, 
a  necessary  consequence  of  all  I  have  ahready  aaid ;  and  wkh- 
ont,  therefore,  going  at  large  into  the  wide  field  which  the 
argument  in  this  respect  has  occupied,  but  referring  generally 
to  the  opinions  and  reasoning  of  those  who  think  as  I  do,  I 
will  merely  state  the  broad  ground  and  leading  principles  of 
law  on  which  I  found  my  opinion^-wbich  are,  that  there 


444  CASES  IH  BASTBB  TSRIf , 

1821.       being  no  ambiguit;  in  the  terms  of  die  deed,  nd  no  mention 
JJ^^       of  any  time  to  be  given,  nor  any  reference  to  forthier  leases 
V.         Bs  connected  with  diis  subject,   nor  any  such  geoendity  of 
4.  dpresrion  as  to  kt  in  extrinsic  evidence  lo  jestram  or  qoafifyy 

isBssr.  ^j.  1^  ezclode;  but  as  all  is  ejqpressed  with  a  clear,  spedfic, 
and  definite  sense  and  meaning,  such  evidence  b  not  ad- 
missible.   . 

This  conclusion,  it  will  be  admitted^  must  follow,  if  the 
premises  are  wdl  founded; — ^but  whether  they  are  so  or  not, 
/depends,  as  far  as  my  opinion  goes,  on  the  validity  of  the 
general  grounds  on  which  that  opinion  rests,  and  of  which 
it  is  for  your  Lojrdships  ultinifitely  to  judge* 

Lord  Chief  Justice  Abbott. — I  am  ff  opinion,  that  the 
demise  of  the  5th  SepUmhtr,  1803,  is  not  inialid. 

The  objection,  upon  which  it  is  now  sought  to  avoid  the 
lease  m  question  is,  that  the  clause  of  re-entry  for  non-pay- 
ment of  the  rent,  is  not  such  bb  is  required  by  the  settlement  i 
and  this,  for  two  reasons.  First,  because  it  allows  lo  the 
tenant  fifteen  days  for  payment  of  the  rent  beyond  the  days 
mentioned  in  the  lease :  and,  secondly,  because  it  is  restricted 
to  those  particular  bstances  wherein  no  sufficient  distress  or 
distresses  can  or  may  be  had  or  taken  upon  the  premises, 
whereby  the  same,  and  all  arrearages  thereof,  if  any  be,  may 
be  fully  raised,  levied,  and  paid.  This  objection  is  certainly 
UriUmim  juris,  and  as  such,  is  by  no  means  to  be  favored; 
though,  if  the  stridimmumjus  be  found  upon  due  consider- 
ation to  be  with  the  objector,  a  Court  of  law  is  bound  to  yield 
to  bis  objection.  As  I  have  ah^eady  intimated,  I  think  th^ 
right  in  this  case,  is  not  with  him.  In  the  course  of  die 
argument  at  the  bar,  your  lordships'  attention  was  called  to 
a  supposed  distinction  in  the  construction  of  powers,  between 
such  as  are  created  by  the  owner  of  the  inheritance,  limiting 
a  partial  estate  to  himself,  to  be  exereised  by  him  as  owner 
of  such  partial  estate,  and  such  as  are  created  by  the  owner 
of  the  inheritance,  to  be  e;ierci8ed  by  a  stranger,  to  whom  b^ 
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may  have  limited  a  partial  estate^  or  to  whom  he  may  have  W21. 
given  the  power,  as  a  naked  power,  unconnected  with  any  smitb 
estate  in  the  land.  »• 

Such  a  distinction  appears  to  me  to  be  inapplicable  to  the  d. ' 

present  case,  because  the  owner  of  the  inheritance  has  here  ^^^^^* 
limited  a  partial  estate,  first,  to  a  stranger,  and  secondly,  to 
herself;  and  the  words  of  the  power  must  have  the  same 
meaning,  whether  the  question  had  arisen  upon  an  execution 
diereof  by  the  stranger,  or  by  herself.  It  was  also  argued,  that 
the  power  of  leasing  being  for  the  benefit  of  the  tenant  for 
life,  the  qualifications  and  restrictions  imposed  upon  the  exer^ 
cise  of  the  power  are  for  the  benefit  of  the  remainder«man ; 
and  therefore,  that  the  clauses  of  quiilificaUon  and  restriction 
are  to  be  construed  most  beneficially  for  the  latter.  This 
point  also  appears  to  have  little  weight,  because,  adverting  to 
the  amount  of  the  fine  paid  upon  the  surrender  of  an  existing 
lease,  and  to  the  amount  of  the  rent  reserved,  I  think  it  can- 
not be  supposed  that  the  purchaser  of  the  lease  in  question 
would  have  given  one  fiuthing  less,  if  the  clause  of  re-entry 
had  been  strictly  confined  to  non-payment  of  the  rent  at  the 
very  day,  or  that  the  estate  of  the  remainder-man  would  now 
be  worth  one  farthing  more,  if  such  lease  had  contained  a 
clause  to  that  effect,  instead  of  the  clause  upon  which  those 
ofcjections  have  arisen. 

And,  being  of  opinion,  that  the  tenant  for  life  could  derive 
no  benefit,  and  that  the  remainder-man  sustains  no  prejudice, 
as  to  the  value  of  hb  interest,  from  the  form  in  which  the 
clause  of  re-entry  is  framed  in  this  lease,  I  think  a  Court  of 
law  may  reasonably  regard  the  interest  of  the  tenant,  the 
purchaser  of  the  lease,  and  put  such  a  reasonable  and  liberal 
construction  upon  the  words  of  the  power  in  the  settlement 
as  will  give  effect  to  the  lease,  rather  than  yield  to  critical 
forms  and  subtle  objections,  adduced  for  the  purpose  of  de« 
feating  it.  And  this  becomes  the  more  important,  if  it  be 
true,  as  has  been  suggested,  that  many  leases  are  in  existence 
i^ontaining  plauses  similar  to  the  present^  and  derived  froiQ 
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1821*        |)o^ers  expressed  in  language  similar  to  that  of  the  poWer 

J*^^^^        from  which  this  lease  was  derived. 
Smith 

fh  Considerations  of  this  naturci  certainly  ought  not  to  con* 

^f'         troul  Or  vary  die  sense  of  plain  and  unambiguous  words;  but 
fc»«B^-      they  may  be  reasonably  entertained  for  the  construction  of 
words  of  doubtful  import— not  merely  by  reason  of  the  con- 
sequences of  a  decision  in  a  particular  case^  affecting  Dumer- 
ous  other  cases  of  the  like  nature ; — but  because  the  fact 
Suggested,  is  evidence  of  the  general  opinion  entertmoed  by 
professional  men  upon  the  meaning  of  the  worda  of  a  legal 
instrumeut.    These  words,  in  the  present  case  are^ "  a  power 
of  re-entry  for  non-payment  of  die  rent  thereby  to  be  re- 
served."   And  the  first  question  is,  whether  these  words  may 
be  understood  to  mean  a  reasonable  power,  or  must  be  con- 
fined to  a  strict  power,  lirithout  any  conditions,  which  the 
landlord  may  exercise,  if  the  rent  be  not  paid  at  the  very  day 
it  is  duCj^  and  without  regard  to  any  property  to  be  found  on 
Ae  denused  premises,  upon  which  he  may  levy  his  ren^  and 
thereby  compensate  himself  at  his  tenantfs  expence,  f6r  such 
tenant's  neglect  f    If  the  words  may  be  understood  to  mean . 
a  reasonable  power,  the  only  remaining  question  will  be^ 
whether  the  power  of  re-entry  contained  in  this  lease  be 
reasonable  or  not. 

I  shall  proceed,  in  the  first  place,  to  shew,  that  in  my 
opinion,  the  words  in  question  may  be  understood  to  mean  a 
reasonable  power. 

!Non-payment  is  a  mere  neglect  or  default;  and  if  die 
words  ''  a  power  of  re-entry  for  non-payment  of  the  rest," 
are  to  be  taken  strictly  and  ad  literam,  they  will  import  a 
power  of  re-entry  for  the  mere  neglect  or  default  of  the 
tenant ;  but  this  cannot  possibly  be  their  1^1  import  or 
effect ;  because,  by  the  common  hw  of  England,  a  landlord 
never  could  enter  for  the  mere  neglect  or  defaidt  of  his  tenant 
in  this  respect,  under  any  power  or  clause,  m  whatever, 
langus^e  expressed.  Some  act  is  also  required  to  be  done, 
by  the  landlord,  iu  order  to  entitle  himself  to  eicercise  bis. 


IN  THB  SBCOND  TEAR  OF  CEO.  IV. 


44> 


power ;  and  this  is  reqiured,  to  prevent  tbe  tenant  from  being  WXl. 
surprised  or  injured.  This  act,  at  the  comraoo  law,  was  an  ^^^^ 
actual  demand  of  the  rent  on  the  part  of  the  landlord ;  and  «. 

that  law  required  the  demand  to  be  made  in  a  most  precise  ^2,** 
and  particular  manner.  It  was  to  be  made  just  at  the  close  J>EiBv. 
of  the  last  day  of  payment  (allowing  the  tenant  the  whofo 
of  the  day  to  prepare  his  money)  at  a  time  when  so  muck 
day-light  remained  as  might  be  sufficient  to  view  and  count 
the  money,  and  no  more.  It  was  to  be  made  at  the  door  oF 
the  demised  messuage  if  Acre  were  any  on  the  premises ;  and 
if  there  were  none,  then  at  such  usual  and  notorious  place  of 
resort,  as  the  temint  might  be  reasonably  expected  to  be 
found,  if  be  were  not  altogether  absent ;  and  it  was  to  be  ot 
the  precise  sum  then  accruing  due,  not  includbg  any  former 
arrears,  all  of  which,  although  due,  and  recoverable  by  diij- 
tress  or  action,  were  conndered  as  waived  by  the  landlord  on 
a  question  of  forfeiture,  by  his  prior  neglect  to  demand  or 
enter  for  them. 

Then,  if  the  words  of  the  power,  or  rather  of  the  quali- 
ficatioo  •  of  the  power,  contained  in  the  settlement,  cannot 
receive  a  literal  construction,  and  be  held  to  apply  to  a  case 
of  neglect  or  defaolt,  only  according  to  their  literal  purport, 
they  must  receive  some  other  and  different  constructioif, 
which  must,  in  my  opinion,  be  a  reasonable  construction, 
and  one  properly  suited  to  the  object  and  purpose  in  view, 
that  is,  to  secure  and  enforce  the  payment  of  the  rent ;  so 
that,  on  the  one  hand,  the  tenant  may  not  hold  the  land 
^without  p^ment  to  the  prejudice  of  the  landlord,  nor  on 
the  other,  be  dispossessed  of  it,  if  either  himself,  or  the  land, 
which  b  emphatically  said  to  be  debtor  for  rent,  presents 
payment,  or  the  means  of  payment,  without  unreasonable 
4elay  or  prejudice  to  the  landlord. 

.  It  has  been  objected,  however,  that  if  die  literal  or 
strict  meaniug  of  the  words  be  not  adopted,  no  other 
meaning  can  be  given ;  because,  as  it  was  said.  Courts  of 
law  cannot  say  what  is  a  reasonable  power  or  clause  of  re- 
entry.   But  I  conceive,  that  in  this,  as  in  all  other  cases,  they 
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ISil.       An  find  out  what  is  reasonable,  and  that  in  some  instuioes 
g^*^^        they  are  abaolately  required  to  do  so.     In  many  cases  of  a 
9.  general  nature,  or  prevailing  usage,  the  Judges  may  be  able 

d.''  to  decide  the  point  of  themselves ;  in  others,  which  may  de- 
pend upon  particular  fiicts  and  circumstances,  the  assistance 
of  a  Jury  may  be  requisite;  and  whenever  such  assistance  is 
required,  there  are  ready  modes  of  obtaining  it 

I  will  mention  one  instance,  in  which  Courts  of  law  are  re- 
quired by  the  legislature  to  discover  and  decide,  if  the  point 
be  litigated,  a  question  upon  the  reasonable  execution  of  a 
power.  By  the  General  Inclosure  Act  (a),  a  rector  or  vicar 
is  enabled  to  lease  his  allotment,  under  certain  restrictions 
mentioned  in  the  act,  and  amongst  others,  ''  so  that  there  be 
inserted  m  the  lease,  power  of  re-entry  on  non-payment  of 
the  rent  or  rents  to  be  thereby  reserved  within  a  reasonable 
time,  to  be  therein  limited,  after  the  same  shall  become  due.*' 
A  lease  of  such  an  allotment,  must  therefore  provide^  that  if 
the  rent  be  unpaid  for  some  specified  number  of  days  or 
weeks  after  the  day  of  reservation,  the  rector  or  vicar  may 
re-enter;  and  if  any  question  should  arise,  whether  the  num- 
ber of  days  specified  m  a  particular  lease,  be  or  be  not  a 
reasonable  time,  the  Courts  of  law  must  necessarily  find 
some  mode  of  deciding  the  question. 

For  these  reasons,  £  am  of  opinion,  that  the  words  con- 
tained in  the  clause  in  question  may,  and  ought  to  be  under- 
stood to  mean  a  reasonable  power  of  re-entiy ;  and  taking 
this  to  be  the  legitimate  meaning  of  the  words,  I  proceed  to 
shew,  that  in  my  judgment,  the  power  of  re-entry  contained 
in  this  particuhr  instance  of  the  lease  in  question,  is  a  reason- 
able power. 

Usage  is  of  great  weight  in  considering  what  is  reasonable, 
and  it  cannot  be  denied,  that  the  power  of  le-entry,  as  ex- 
pressed in  this  lease,  is,  in  form  and  substance,  such  as  waa 
frequently  found  in  leases  before  the  execution  of  the  settle- 

(a)  41  Geo,  S.  e.  109.  f  •  SB. 
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ment  by  Louiia  Barbara  Mamel,  which  was  m  1757<  Ittl. 
Tbis  is  a  fact  which  mast  have  been  in  the  knowledge  of  some  sutn 
of  your  Lordshipsj  without  recurring  to  the  special  verdict  «• 

for  information  as  to  the  leases  of  this  particular  estate.    If  d. 

any  space  of  time  could  be  allowed  beyond  the  days  of  pay- 
ment prescribed  m  the  reservation,  the  spce  of  fifteen  days, 
which  is  the  period  allowed  in  the  present  lease,  will. not,  I 
am  persuaded,  be  thought  an  unreasonable  space  of  timob 
indeed,  although  this  objection  was  pointed  out,  it  vras  not 
so  much  insisted  upon  at  your  Lordships'  bar ;  nor  could  it 
be  in  the  construction  of  a  settlement  allowing  twenty-eight 
days  for  payment,  in  leases,  to  be  made  at  a  rack  rent. — The 
main  stress  of  the  argument,  was  applied  to  that  part  of  the 
dause  in  the  lease,  which  narrows  the  power  of  re-entry  tp 
cases  wherein  no  sufficient  distress  can  or  may  be  had  and 
taken  upon  the  premises,  whereby  the  rents  and  sendees,  and 
all  arrearages  thereof,  may  be  fully  raised,  levied,  and  paid. 
Upon  this  part  of  the  alignment,  the  case  of  Coxe  v.  payifi) 
was  cited  and  relied  upon.  It  has,  however,  been  disco- 
vered, that  the  decision  in  that  case  is  contrary  to  a  prior 
decision  of  the  Court  of  Kin^s  Bench,  in  Hotley  v.  Scot^ 
reported  in  Laffi  (6),  and  of  which  a  more  correct  MS.  note 
was  also  cited  (c).  This  earlier  case  was  certainly  unknown 
to  the  counsel  who  argued  Coxe  v.  Day,  and  probably  t* 
the  Court  also ;  so  that  the  decision  in  Coxe  v.  Day  is  not 
wholly  free  from  questbn  as  to  its  own  particular  circum- 
stances. It  was  certainly  not  thought  applicable  to  the 
present  case  by  the  two  surviving  Judges  of  the  Court  when 
it  first  came  before  them ;  and  that  case  is  also  distinguishable 
from  this  by  the  difference  of  the  language  of  the  clause  upoa 
which  it  arose ;  for  in  that  case,  the  words  of  the  clause  were 
not  general,  as  here,  viz.  '*  a  power  of  re-entry  for  non- 
payment of  the  rent** — ^but  special-—''  a  power  of  re-entry, 
if  the  rent  be  behind  for  the  space  of  twenty-one  days;'f 

(«)  13  Eait,  118.  C»)  Page  31«.«— («)  See  ante,  page  346. 
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*  1M1*      iirliich  latter  words  do  not  so  eady  admit  die  introduetidii  of 
8Mm       ^'^7  ^^^  qoslification  or  matteri  as  the  general  words  of  the 
**  clause  now  under  ^onnderatiou.    So,  that,  upon  the  whole, 

J'*..  the  case  of  Cojre  t.  Day  does  not  appear  to  contain  a  dect- 
aion  precise!;  in  p<MiU  lo  the  present,  and  therefore  in  respect 
to  authority,  the  question  stiH  appears  lo  be  left  open, — 
whethen  m  the  absence  of  any  words  denoting  a  contrary  itf- 
iention  in  the  mind  of  the  framer  of  the  clause,  a  restriction 
of  the  right  or  'power  of  re-entry  to  the  absence  of  a  suffi- 
cient dbtress,  be  a  reasonable  restriction  in  a  lease  like  the 
present;  for  if  it  be,  then  a  right  or  power  so  restrabed 
is  a  reasonable  right  or  power  of  reentry ;  and  the  intro- 
duction of  such  a  power  into  the  present  lease,  is  a  good  ex« 
ecution  of  the  leasing  power  contamed  in  die  setdement. 

Such  a  restriction  of  the  right  had  prevailed  in  practice 
before  the  execution  of  this  settlement  in  1757*  It  was 
known  and  in  use,  though  probably  less  general  or  frequent 
lefore.  the  passing  of  the  statute  4  Gto.  2.  c.  £8,  in  17dL 
If  the  efiect  of  that  statute  he,  as  at  least  one^ery  learned 
person  has  diought  (a),  to  alter  entirely  die  common  law, 
and  to  take  away  the  right  of  re-entry,  under  any  circum- 
stances of  demand  and  refusal  of  the  rent,  where  a  suffi- 
cient distress  can  be  found — then,  certainly,  the  express  in- 
troduction of  the  words  of  restriction  cannot  inndidate  the 
lease,  because  it  is  only  an  expression  of  a  matter  tacidy  con- 
tuned  and  implied  by  operation  of  law.  Bu^  supposing  the 
Statute  not  to  have  this  effect,  still,  in  my  opinion,  die  re- 
Ktriction  is  reasonable  in  itself,  m  a  case  Kke  the  present. 
The  instances  of  proceeding  at  the  common  law  by  demand 
•f  die  rent,  since  the  statute  was  passed,  are  Tery  few.  Hie 
proceeding  is  b  itself  troublesome  and  difficult,  as  will  ap- 
pMU*  by  die  cimrastances  required,  which  I  have  already 
mentbned.  It  was,  indeed,  so  precise  and  peculiar,  and 
found  to  be  attended  widi  so  litde  benefit  to  hmdlofdi^ 

(a)lfr.Bai«nPras^ 
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that  .the  statute  wu  paased  for  their  reliefj»  substitutiog  the 
ahaeace  of  distress  in  the  place  of  demand.  Can  it  then  be 
saidy  that  the  reversioner  is  unreasonably  restrained  or  prer 
jttdiced,  bj  the  introduction  of  a  matter  which  the  legislature 
has  thought  generally  beneficial*  to  landlords,  and  which,  in 
all  probability^  he  himself  would  have  adopted^  even  if  the 
terms  of  the  lease,  had  been  suph  as  to  have,  allowed  him  to. 
act  otherwise?  I  say^  that  in  all  probability^  he  would  have 
adiopted  it|  beci^use,  I  presume,  his  only  wish,  like  that  of 
every  other  reasonable  person,  must  i^e,  to  obtun  the  pay->. 
ment  of  his  rent  in  the  most  easy  and  speedy  manner ;  and 
whatever  difficulty  there  may  be  in  viewing  a  messuage  or 
fafoi,  so  as  to  ascertain  whether  sufficient  be  found  upon  i| 
to  answer  the  arrears  of  a  rent,  bearing,  as  in  this  case,  a  very 
small  proportion  to  the  annual  value  of  the  tenement ; — still, 
1  have  the  authority  of  the  legislalure,  and  of  th^  experi-j 
ence  upon  which  the  statute  was  founded,  for  saying,  th^t  thi^ 
difficulj^y  is  less  in  practice,  than  that  of  making,  such  a  de^ 
mand  as  would  authorize  a  re-entry  at  the  com|pM)n  law. ,  If 
any  thing  more  be  desired  by  the  reversictper  than  a  speedy 
and  easy  mode  of  securing  and  enforcing  the  payment  of  the 
reserved  rent»  I  should  say,  that  he  desiij^s  nioire.than  the 
framer  of  th^  settlement  intended  Jo  give,,  and.  nv>re  thaa 
the  layr  ought  reasonably  to  allow. 

The  power  of  re-entry,  in  .whatever  wohb  it  be  expiessedji 
cau  be  e^iercised  only  in  one  of  two  modes,  .viz*  either  hj. 
making  a  demand  of  tlie  rent  at  the  common  law,  without  r^ 
garding  the  value  of  the  distraipable  goods  pa  the.premi9e9^ 
or.  by  ascertaining  that  no  sufficient  goods  are  to,  be  found 
there,  without  regarding  a  demand  of  payments 

Fpr  the  reasons  already. given,  I  think  the  latter. n^urt 
be  considered  as  the  most  effectual  and  beneficial  mode^ 
9nd  therefore,  speakiug  generally  of  cases  of  this  nature,  { 
can  discover  no.  reaso«i  for  resorting  to  the  former,  except  a 
hope  (certainly  not  entertained  in  this  particular  case),  that  the 
tenant  being  taken  by  surprise^  and  not  expecting  a  demand^ 
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1821.       inay  not  be  prepared  for  immediate  pajment  in  money,  and 
"^^^        a  desire  to  take  advantage  of  his  want  of  preparation,  and 
*"""       deprive  him  of  the  residue  of  bis  term,  or  harass  btm  with 
^^■»        a  law-sait.    To  snch  a  motive,  a  Court  of  law  will  never  ^ 
JiRtat.      lend  its  aid — and  a  construction  calculated  to  give  effiecl 
to   audi  a  motive,  would  be  contrary  to  the  general  prin* 
dples  of  law ;  and  it  ought  not  to  be  omitted,  tibat  the  pre* 
sent  question  arises  upon  the  constrnetion  of  that  part  of  a 
leasnig  power,  which  is  intended  to  create  a  forfeiture  of  die 
lease  executed  under  the  power.    It  is  said  in  our  books, 
that  forfeitures  are  odious  in  the  law ;  and  this  is  the  reason 
assigned  for  requiring  so  much  formality  and  precision  in 
the  demand  of  the  rent  at  die  common  law ;  and  for  the 
same  reason,   in  addition    to  all  the  others  with  wUch  I 
have  troubled  your  Lordships,  1  think  such  a  constnictioB 
dught  to  be  put  upon  the  words  of  the  settlement  as  wil 
tend  rather  to  the  exclusion  than  to  the  introduction  of  for« 
feitures  of  the  leases  to  be  granted  under  it.    For  diese 
reasons,  I  am  of  opinion  that  the  demise  of  the  5th  Sip* 
tember,  180S,  is  not  invalid. 

The  LoR»  Chancellor  (a).— «This    question  b  un- 
doubtedly, in  every  point  of  view,  one  of  the  greatest  im- 
portance.      It  is  of  very  conriderable  consequence  to  tbe 
parties  immecttately  interested,  and   to  others  whose  rights 
c  depend  on    the  result   of  your  Lordships   determination^ 

whedier  you  shall  pronounce  the  lease  in  question,  which  is 
fully  stated  in  the  special  verdict,  to  be  valid,  or  invalid. 
If  it  be  decided  to  be  invalid,  it  will,  as  we  hare  been  in- 
formed, give  rise  to  many  other  cases  of  a  similar  nature, 
and  therefore,  not  only  is  every  tenant  who  holds  under  a 
lease  founded  on  a  similar  title,  deeply  interested  in  the  deci- 
sion, but  the  consequences  are  not  confined  to  their  intereata 
only — as  lessees  under  sudi  demises,  which  are  said  to  be  very 
general,  would  severally  have  a  right  to  recover  an  equivalent 
(a)  Lord  Bldon, 
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oyer,  against  the  Msets  of  tbe  original  lessor,  as  was  the  CMC  1821. 
of  tbe  Queensbirry  leases.  Beyond  those  considerations,  (lie  smith 
pttblic  interest  also  demands  your  Lordships  peculiar  care,  9s  «• 

such  interest  is  materially  involved  in  the  result  of  this  casff^  d. ' 

which  b  to  furnish  a  principle  for  future  determinations, 
and  which  renders  it  of  the  utmost  consequence  that  it 
should  be  rightly  decided.  If,  dierefore,  I  could  hope  or 
expect  diat  I  might  be  brought  to  change  the  opinion  which 
I  have  long  entertained  on  this  question,  or  be  enabled,  coq- 
sistently  with  the  time  and  attention  required  by  my  other 
important  duties,  to  arrange  my  sentimenti  in  a  more  metho- 
dical Aape  and  better  form,  I  should  be  desirous  of  taking 
further  time  for  delivering  my  more  deliberate  opinion  at  a 
future  day,  when  my  judgment  should  have  been  more*  ma* 
tured  by  the  fullest  consideration. 

Differing,  painfully,  as  I  do,  from  many  of  those  for 
Miiose  talents  and  learning  I  have  every  reason  to  entertain 
die  highest  esteem,  I  am  inclined,  in  so  doing,  to  treat  their 
opinions  with  the  most  profound  respect*  Otherwise,  I  must 
confess,  that  the  course  and  habits  of  my  professional  life 
have  so  disposed  my  mind  to  consider  such  questions  as 
those  now  before  your  Lordships,  diat  it  gave  me  at  first 
very  much  surprise  to  find,  that  on  some  of  them  there 
should  have  existed  any  doubt  or  difference  of  opinion.  Am 
to  the  authorities  which  have  been  cited,  as  applicable  to  this 
case,  we  have  been  referred  to  that  of  Hoiley  v.  Scot  (a), 
and  the  conflicting  decision  of  Coxe  v.  Day  (b),  besides  the 
native  authority  of  the  case  of  Jones,  d.  Cawper  v.  Femey, 
before  Lord  Chief  Justice  Wille$  (c),  who,  1  may  observe 
here,  was  certainly  a  very  great  common  lawyer:  and  1  avail 
niyself  of  the  information  respecting  the  two  former  cases 
which  has  fallen  from  the  two  Lord  Chief  Justices  of  tbe 
Courts  of  Kin^s  Bench  aiid  Common  Pleas,  in  the  im- 
pression which  I  am  to  permit  myself  to  receive  from  those 

(•)  Loft,  S16.— (6)  IS  East,  ii8.--p— («)  WUles  t69. 
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1821.       determinatioosi  nvith  the  further  authority  of  the  late  Lord 
Chief  Justice  Elknbarot^h,  aud  Mr.  Justice  Batfley,  who 
have  before  given  their  opinions  on  the  point,  in  the  judg- 
^?''        neuts  pronounced  by  them  in  this  very  case.     Bat  I  can- 
Jbrsey.      not  admit,  that  all  the  authority  which  the  subject-matter 
is  capable  of  receiving,  has  been  brought  forward  on  this 
question.     It  has  been  soundly  urged,   that  the  practice 
of  professional  men,  by  whom  the  conyeyances  of  the  real 
property  of  this  kingdom,  have  been  devised  and  prepared 
for  a  long  series  of  years,  is  a  sufficient  groimd  for  support- 
ing a  doubtful  proposition  of  law,  and  that  but  for  the 
consequences  of  shaking  titles  to  property,  the  Judges  of  the 
Courts  of  Westminster  Hall  have  frequently  declared,  that 
if  certain  points  depending  on  such  established  practice  had 
been  res  integra,  they  would  not  have  assented  to  the  doc*- 
trine  to  which,  in  the  particular  cases,  that  practice  bad  ^ven 
the  sanction  of  authority.      But  Courts  of  law,  should,  as  I 
thbk,  go  still  further  than  they  commonly  do,  in  considering 
questions  of  this  nature.    They  should  enquire  of  decisions 
in  Courts  of  equity,  not  for  points  founds  on  determinations 
.  merely  equitable,  but  for  l^al  judgments,  proceeding  upon 
legal  grounds,  such  as  those  Courts  .have  for  a  long  series  of 
years  been  in  the  daily  habit  of  pronouncing  as  the  founda- 
tion of  their  directions,  orders,  and  decrees.    From  the  year 
1772  to  1780,  which  I  consider  as  the  most  profitable  period 
of  my  life,   I  passed  my  time  in  the  office  of  a  conveyancer, 
where  I  became  acquainted  with  the  practice  and  opinions  of 
the  most  eminent  men  of  that  time,  and  I  know,  that  in  those 
days,  if  it  had  been  required  that  a  lease  should  be  prepared 
under  such  a  leasing  power  as  this,  given  by  a  marriage 
settlement,  it  never  would  have  occurred  to  any  one  who 
possessed  any  knowledge  on  such  subjects,  to  have  questioned, 
whether  the  introduction  of  a  delay  of  fifteen  days  in  the 
clause  providing  for  the  power  of  re-entry,  would  render  the 
lease  invalid  for  non-conformity  with  such  a  leasing  power. 
And  that,  I  think,  may  be  fsiirly  tti;ged,  in  considering  what  may 
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be  termed  the  unwritten  authority  applicable  to  this  case« 
Practice  in  this  respect  is  evidence  of  what  is  reasonable. 
Such  marriage  settlements  as  these  are  often  framed  in  very 
different  ways.  In  some,  the  tenants  for  life  are  the  per* 
sons  to  whom  the  poM'er  of  making  leases  is  wholly  entrusted. 
But  as  one  great  object  of  giving  such  power,  is  to  ensure 
die  due  management  and  cultivation  of  the  estate,  it  is  often 
in  w«ll  drawn  settlements,  given  to  the  trustees  to  preserve 
contingent  remainders,  to  provide  against  such  cases  as 
these,  where  the  father  and  mother  die,  and  leases  are  ne- 
cessary to  be  made  for  the  advantage  of  the  estate ;  and 
therefore  the  inheritance  and  legal  estate  is  often  given  to 
trustees  for  the  purpose  of  making  leases  during  the  infancy 
of  the  cestui  qve  use,  and  then  the  trustees  to  preserve  cod« 
tingent  remainders ;  or  the  trustees  of  the  inheritance,  having 
no  interest,  are  empowered  to  make  such  leases.  The  form 
and  usage  of  practice,  as  it  regards  such  leases  so  made  by 
the  trustees,  must  necessarily  have  very  considerable  weight 
in  determining  the  conditions  on  which  such  leases  should  be 
granted.  In  the  majority  of  such  settlements,  no  mention 
is  made  of  any  period  to  be  allowed  the  tenant  for  the  pay* 
ment  of  the  rent ;  and  yet,  in  almost  all  the  leases  under  such 
powers,  a  certain  number  of  days  is  given. 

Many  leases  under  such  powers,  too,  are  made  under  tho 
direction  and  sanction  of  the  Court  of  Chancery ; — and  of 
such  leases,  I  will  say,  in  vindication  of  those  who  have 
been  my  predecessors,  and  of  those  who  may  succeed  me, 
although  not  for  myself,  tliat  in  all  cases  of  leases  directed 
to  be  made  by  the  Chancellor,  the  form  in  which  they 
have  been  so  directed  to  be  made,  is  an  authority  of  law, 
for  saying  that  they  have  been  made  in  the  due  execution 
of  the  several  powers ;  for  he  is  the  competent  authority  to 
say  whether  they  are  drawn  according  to  the  powers  or  not, 
He  is  a  Judge  both  of  law  and  of  equity,  and  invested  as 
he  is  with  competent  authority,  it  is  his  opinion  which  must 
decide  whether  such  leases  are  made  according  to  the  legal 
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construction   of  the  language  of  the  power,  and  its  legJ 
effect. 

Can  dien  recourse  be  had  to  a  better  source  in  jndgti^ 
of  a  question  of  this  nature,  than  the  practice  and  decrees 
of  the  Court  of  Chancery  ?  Let  me  suppose,  that  in  Ac 
present  case,  the  Chancellor  was  called  upon,  in  his  judicial 
character,  by  these  parties,  having  contracted  for  a  lease  to  be 
made  by  virtue  of  this  leasing  power,  and  the  person  clum- 
ing  to  have  the  lease,  had  filed  a  bill  for  the  specific  per- 
formance of  such  a  contract ;  and  suppose  the  Chancellor 
should  decree  a  lease  to  be  made,  he  would,  in  pursoaoce  of 
the  established  practice  of  his  predecessors,  (firect  the  lease 
to  be  made  with  a  power  of  re-entry,  worded  as  this  clause  ia, 
giving  the  tenant  an  extension  of  the  time  withb  whidi  be 
must  pay  his  rent.  It  would  be  die  Chancellor*s  province  to 
determine  ultimately,  whether  the  extension  of  time  so  ^ven, 
was  reasonable,  and  whether,  in  all  respects,  the  lease  so  di- 
jrected  to  be  executed,  was  within  the  terms  of  the  power. 
And  here,  I  venture  to  assert,  that  in  all  the  cases  of  that 
nature  which  have  come  before  my  predecessors,  tfidr  de- 
cisions are  entitled  to  be  considered  of  as  much  autho- 
rity, nay,  even  more  so,  than  any  others  which  have  been 
stated  to  your  Lordships.  As  I  am  now  upon  the  sul(|ect  of 
autliority,  it  may  not  be  improper  to  observe,  that  there  are 
certain  cases  in  which  the  legislature  has  adverted  to  reason-* 
able  time,  as  being  a  well  known  subject-matter  of  legd  re* 
cc^iition.  Upon  the  divinon  of  commonable  lands  under 
Inclosure  Acts,  there  are  always  amonpt  those  who  have 
claims,  a  class  of  persons  entitled  to  considerable  allotment^ 
in  which  they  have  only  estates  for  life  : — ^I  mean  rectdrs  and 
vicars*  They  are  authorized  by  the  General  Indosure  Act  («X 
to  make  leases  of  their  allotments  for  any  term,  not  exceed^ 


(a)  41  Ge:  S.  c.  109.  «.  58.  The  words  of,  tftat  section  we,  *'  So  as 
there  be  contained  in  every  snch  lease,  power  of  reentry  on  Don-|»aj« 
liient  of  the  rent  or  rents  thereby  to  be  reserved,  irtl&ia  a  reuMtukbU  time, 
to  be  thtrtin  limited,  rfter  the  tame  eh4dl  became  due.** 
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iog  twenty-one  years ;  but  it  is  provided^  that  in  such  leasee 
there  must  be  power  of  re-entry  on  non-payment  of  rent 
within  a  reasonable  time.  That  has  been  acted  upon^  ever, 
since  the  statute  passed,  and  in  such  leases  it  has  been  the 
universal  practice  to  give  the  tenant  a  certain  number  of  days, 
precbely  in  the  same  manner  as  has  been  done  in  the 
present  instance.  Now,  let  me  ask  what  difficulty  can  Courts 
of  justice  have,  in  deciding  what  shall  be  considered  a  rea- 
sonable time,  when  the  legislature  has  so  eipressly  re« 
cognized  it  as  a  well  known  incident  to  such  leases  i  I  must 
say^  that  in  my  opinion,  it  would  be  most  unreasonable  to 
say,  that  Courts  should  hold  that  fourteen  or  fifteen  days 
given  to  a  tenant  for  the  payment  of  his  rent  before  his  lease 
should  be  forfeited,  would  be  reasonable  in  the  case  of  a  lease 
made  by  a  rector  or  vicar  under  this  Inclosure  Act ;  but  unr 
reasonable  in  one  made  by  a  tenant  for  life  under  such  a  power 
as  the  present,  in  an  ordinary  settlement  (the  form  of  which 
has  been  adopted,  and  transferred  into  this  clause  in  the  act, . 
to  enable  the  person  to  demise  the  allotment),  and  a  direct 
breach  of  the  terms  of  the  power  contained  in  that  settlement^ 
In  this  case,  independendy  of  the  practice  having  been  always 
founded  on  the  principle  that  such  a  power  of  leasing  as 
this  is,  admits  of  the  superadding  these  legal  and  reasonable 
conditions  to  the  right  of  re-entry,  a  contrary  decision  pro- 
ceeding from  your  Lordships,  would  be  one  of  the  most 
mischievous  in  its  effects  that  ever  was  pronoun^.  Taking 
it  that  this  special  verdict  contains  every  thing  which  ought, 
for  the  purpose  of  this  question,  to  be  found,  I  see  nothbg 
in  the  case  which  requires  such  a  decision.  An  aigitment  has 
arisen;  which  has  been  much  pressed  at  the  bar,  on  the  ad<- 
miasibility  of  what  is  called  extrinsic  evidence.  But,  in  this 
case,  I  think  that  the  evidence  which  has  been  admitted,  was 
not  only  admissible,  but  necessary  and  unavoidable;  for  we 
could  not  come  to  a  proper  conclusion,  dirough  the  medium 
of  what  is  contained  within  the  four  comers  of  this  mstru* 
ment  only,  without  having  recourse  to  others.    We  are  re* 
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1821.       ferred  to  them  by  the  deed  itself,  and  we  must  necessarily 
V"^       resort  to  them  to  obtain  the  meaning  of  the  power*     In  this 
r.  case,  there  were  existing  leases  in  the  year  I7d7|  the  time 

^''  when  the  settlement  was  made,  and  that  instrament  not  only 
JaatET.  refers  to  those  leases,  but  it  does  so  in  the  very  part  wheran 
the  leasing  power  is  given.  They  must  necessarily  be  re* 
fcrred  to,  and  in  all  their  parts,  in  order  to  understand  the 
object  of  the  creatrix  of  the  power,  before  it  can  be  known 
in  what  manner  it  should  be^  executed,  so  as  to  be  conform* 
able  with  her  view  and  intention.  I  do  not  [mean  to  say  that 
we  should  go  beyond  that,  to  leases  which  had  been  made 
of  the  property  before  that  time,  or  look  further  than  to  the 
leases  then  in  existence,  in  order  to  become  acquainted  with 
the  state  of  the  property  at  that  period ;  but  we  are  directed 
to  resort  to  them  for  that  purpose ;  and  if  they  shew  that  a 
system  of  leasing  adapted  to  the  then  state  of  the  proper^ 
was  pursued,  it  is  impossible  to  shut  our  eyes  to  that  evi- 
dence, proving,  as  it  does,  that  the  power  was  intended  to 
be  accommodated  to  the  then  state  of  the  property. 

Having  made  these  general  observations,  I  most  now  call 
your  Lordships  attention  to  the  facts  of  the  case  : — A  lady 
named  Louisa  Barbara  Mansel,  afterwards  Louisa  Batbara 
Fernon,  was  tenant  for  life  of  the  estates,  with  several  re* 
mainders  over  :-^The  will  under  which  she  claimed  as  tenant, 
contained  a  power  in  her,  in  consideration  of  marriage,  and 
either  before  ^or  after  her  marriage,  of  revocation  and  ap- 
pointment, as  was  afterwards  pursued  by  her  in  the  marriage 
settlement.  The  special  verdict  then  states,  that  on  the  Sod 
July,  1757i  she  intermarried  with  Mr.  Fernon;  that  before 
the  marriage  upon  that  day,  sh^  by  her  deed,  revoked  all 
the  uses  and  devises  contained  in  the  will  of  Lord  Mamd^ 
concerning  the  said  premises,  and  appointed  and  limited  the 
same  to  the  Earl  of  Guildford  and  Charles  Montagu,  and 
their  heirs,  in  trust  to  hold  the  same,  after  the  said  marriage, 
to  the  use  of  the  said  Mr.  Fernon  for  life,  without  impeach* 
ment  of  waste  \  remainder  to  the  said  Louisa  Barbara  fMT 
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Kfe^  without  impeacliment  of  waste ;  and  after  the  deter*  182V 
mination  of  those  estates,  or  either  of  them,  by  forfeiture  ,  ^^^^ 
or  otherwise^  in  the  life-time  of  the  said  Mn  Fernon  or  •• 

Louisa  Barbara,  or  the  survivor  of  them,  to  the  use  of  th^  d.  ' 

said  Earl  of  Guildfard  and  Charles  MorUagUy  and  their  ^*^'^' 
heirs,  to  preserve  contingent  reniainders,  and  to  permit 
Mr.  Vernon  during  his  life,  and  afterwards  the  said  Louisa 
Barbara  Aunag  her  life,  to  take  the  rents,  &c.  and  after  the 
decease  of  the  survivor  of  them,  to  divers  other  uses,  for 
the  benefit  of  their  issue,  and  in  default  of  issue,  to  the  us^ 
of  the  will  of  the  said  Louisa  Barbara^  and  subject  to  the 
powers  and  limitations  to  foe  thereby  directed  and  appointed  ^ 
and,  in  the  mean  time,  to  the  use  of  the  said  Louisa  Barbara, 
her  heirs  and  assigns  for  ever ;  and  then  follows  the  clause 
upon  which  this  question  principally  arises.  Before  I  state 
that,  I  will  take  the  liberty  to  mention  another  head  of  au- 
thority, which  I  confess  has  influenced  me  a  great  deal  with 
respect  to  the  clause  as  to  the  fiftpeo  day^.  Qy  a  statute  made 
some  years  ago  (a),  the  legislature  authorized  the  committees 
of  lunatics,  by  authority  of  the  Court  of  Chancery,  where 
those  lunatics  were  tenants  for  life,  with  powers  of  leasing;^ 
to  m^ke  such  leases  as  tl^e  tenants  would  have  made  if  they 
bad  beeq  of  sane  mipd,  and  I'nev^r  bad  the  least  doubt 
under  that  statute,  in  directing  a  committee  to  make  leases^ 
with  this  ordinary  reservation  of  a  power  of  re-entry  for  non;* 
payment  of  the  rent  for  fourteen  or  fifteen  days,  with  respect 
to  the  time  of  forfeiting  the  pstat^.  So,  if  a  fector  or  vicar, 
having  an  allotment  under  an  Inclosur^  Act,  had 'become 
a  lunatic,  the  Court  would  have  acted  in  the  same  way  as  to 
the  leases  of  such  allotment ;  and  but  for  the  opinion  which 
I  undersQod  had  been  delivered  in  the  Exchequer  Chamber, 
in  this  case,  I  should  never  have  had  any  doubt  as  to  the 
propriety  of  it.  It  is  very  material  to  consider,  in  con- 
struing a  power  of  this  nature  in  a  marriage  settlement,  that 
It  i^  part  of  the  contract  which  all  the  parties  to  such  settl^ 
(a)  43  Geo.  3.  c,  7,5.  9i,3ic^. 
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)821.       meiit  fantfe  entered  into  tnth  each  odier ;  Mid  when  we  come 
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to  setde  questaons  wbkh  arise  between  the  tempomrj  kuML- 
V  lord  and  die  tenant,  on  die  conatmction  of  leaaes  granted 
^4^*  under  die  power,  we  mutt  consider  the  landlord  as  having 
''^»*Y*  acted  bond  ^  on  die  bdialf  of  all  Ae  parties  intereated  in 
the  bheritance  under  die  original  deed,  and  they  aie  not  to 
be  encouraged  by  Courts,  in  being  astute  to  find  out  matter 
of  forfeiture,  or  to  be  suffer^  to  defeat  the  leasee  by  meie 
matter  of  misconception,  if,  upon  a  fair  constnictioo,  th^ 
nay  be  supported. 

We  must  not  oyeriook,  that  a  connderable  fine  has  been 
paid  in  consideraUon  of  the  lease  in  qnestioo,  and  that  is,  in 
Act,  a  payment  of  rent.  It  is  a  render  of  so  much  rent  in 
advance,  and  at  once,  instead  of  a  future  succession  of  pay- 
ments from  time  to  time,  and  the  small  annual  rents  and 
other  services  reserved,  are  comparatively  of  very  little  vrine. 
With  respect  to  the  lands  to  be  let  at  rack  rent,  for  yean 
absolute,  it  is  very  easy  Co  reserve  a  power  of  re-entiy — and 
the  third  is  of  mines-*— with  regard  to  which,  tudeas  the 
conveyancers  of  modem  times  are  much  more  able  than  those 
of  the  last  centuiy,  and  have  some  mode  of  dispensing  %ridi 
what  was  formerly  considered  indispensible,  they  must  ne- 
cessarily be  obliged  to  look  into  the  existing  leases  in  die 
*fir8t  case,  and  into  such  as  are  usual  in  the  last,  to  all  of 
which,  the  deed  has  in  one  part  or  another  referred  them,  in 
order  to  prepare  the  leases  in  such  a  form  as  the  setdor  has 
reqiTired  to  be  observed  by  the  persons  who  were  to  frame 
them,  as  to  the  proper  and  reasonable  modes  of  working  snth 
mines.  There  is  another  very  important  requisition  in  the  first 
leasiif  power,  to  which  it  jls  very  material  that  I  should  direct 
your  Lordships'  particular  attention.  On  eveiy  lease  for  a 
life  or  lives,  it  requires  that  there  be  reserved  during  the 
continuance  of  the  estate  demised,  the  ancient  and  aociB- 
tomed  yearly  rents,  duties,  and  services,  or  more,  or  as 
great  or  beneficial  yearly  rents,  duties,  and  services,  or  moie, 
as  now  are,  or  at  the  time  of  demising  or  granting  the  pre- 
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nines  6o  to  be  demised,  were  reserved  or  made  payable  io  1821. 
itspect  of  die  same  respecdvely,  or  a  just  proportion  of  sacb  ^-'^^ 
ancient  or  the  presjent  re^i^ed  rents,  duties,  and  services,  «, 

or  more,  according  to  the  value  of  the  premises  so  to  ^^'* 
be  demised,  leased,  or  granted  respectively — aqd  then  ^aaiBT. 
come  the  exceptions  mtk  respect  to  the  heriots,  and  the 
usual  clause  that  these  rents,  dutiies,  and  services  vrere  to 
be  for  the  benefit  of  the  persons  entitled  from  time  to 
time.  If,  therefore,  a  lease  mas  to  be  made  after  the 
year  1757,  of  premises^  vrhich  in  that  year  were  held  under 
an  ezistmg  lease ; — and  I  «do  not  wi^h  to  car^y  \t  fiirtber 
back  than  that  period,  it  is  impossible  to  say,  that  under 
this  power,  regar4  ia  not  to  be  hafi  to  that  lease.  Ii| 
construing  die  object  of  the  power  according  to  the  in- 
tention of  the  maker,  we  are  bound  fo  receive  in  evi- 
dence that  to  which  the  language  of  the  power  so  expressly 
refers.  It  is  there  to 'be  ascertained  what  is  to  be  demised 
itocording  to  the  ancient  and  acfrustoii^ed  rputs.  ^ut  can  any 
thing  be  stronger  than  tfiese words?  Not  only  are  there 
to  be  reserved  **  the  ancient  and  accustomed  yeariy  rents^ 
duties,  &c.  or  more,**  but  as  *'  great  or  beneficial  rents,  duties^, 
and  services,  or  more,  as  now  are,  or  at  the  time  pf  demising 
die  premises  sq  to  be  demised|  were  reserved.''  J  am  en- 
titled to  say,  that  this  word  or  should  be  understood  as  if  it 
were  and  in  this  case ;  and  in  the  next  leasing  power  we 
find  the  words  used  are  <'  as  great  and  ben^fipal  rents,'' 
which  I  consider  gives  to  the  word  <<  beneficia^*^  a  signification 
of  great  importance,  when  read  with  a  view  to  collect  die 
intddtion  of  die  framer  of  the  bstrument  as  tp  the  ezecotion 
of  tins  power;  and  under  a  deed  so  referring  to  existiflg 
leases,  and  in  such  termsj  I  have  great  doubt  if  this  proviso 
in  tlie  lease  as  to  the  distress  bad  not  been  framed  just  as  itis, 
whether,  fpr  that  reason,  die  lease  would  not  have  been  bad  ; 
for  it  is  not«  as  has  been  truly  said,  so  much  the  quantum  of 
the  rent,  as  the  prbciple  of  the  reservation  of  it,  to  which  re- 
gard most  be  had  in  determining  questiom^xyf  this  nature ;  the 
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vord  ^^  more*  relates  to  the  amount  beneficial  to  all  tbe  ollief 
incidents  of  the  reservation  of  the  rent,  and  particukily  to 
the  secMrity  for  die  payment,  and  it  J3  onljr  required  to  be 
^  beneficial  as  the  existing  reservations  were,  ^ow,  if  the 
^ame  rent  be  reserved  iq  the  same  manner,  is  it  not  as  bene^ 
^ially  reserved  i  The  same  rent  may  be  reserved  in  a  diA 
fereut  manner,  and  not  as  benefijcial  to  the  inheritance.  By 
the  words  following  **  and  so  as,"  occurring  in  that  part  of 
the  settlement  where  the  best  and  most  improved  yearly 
rent  that  can  be  obtained  is  required  to  be  reserved  from 
half-year  to  half-year^  de  anno  in  annum,  the  creatrix  of  the 
power  expressly  says,  that  for  non-payment  of  that  rent,  there 
shall  be  no  i:e-entiy  until  the  tenant  shall  have  been  allowed 
twentyreight  days  after  for  the  payment  of  it.  In  the  terms 
of  the  first  power,  certainly,  there  is  np  mention  made  of  any 
time,  within  which,  beyond  the  day  of  reservation  of  the  rent, 
|he  arrears  may  be  paid.  But  is  not  a  power  to  re-enter, 
if  the  rent  shall  be  unpaid  for  the  space  of  fifteen  days,  a 
power  of  re-entry  reserved  ?  And  is  it  not  reserved  for  tb^ 
non-payment  of  the  rent  ?  It  is  not  an  absolute  power,  but 
it  is  a  power ;  and  where  are  there  any  words  in  that  part  of 
the  deed,  which  direct  that  it  shall  be  an  unconditional 
power  ?  There  is  no  s|icb  t|ung  expressed  in  this  part  of  the 
instrument,  although,  in  a  future  part,  we  find  it  expressly 
directed  to  be  reserved  conditionally. 

Previous  to  the  agitation  of  this  question,  (such  is  the  con- 
sequence of  what  my  professional  habits  have  been,  aa  I  have 
bisfore  said)  it  would  have  very  much  astonished  me  to  hafe 
been  told,  that  the  superadding  these  two  qualifications  to  ^, 
proviso  for  re-entry  reserved  in  a  lease  under  this  general 
power,  would  have  the  efiect  of  rendering  the  instrument 
invalid ;  and  if,  sitting  elsewhere,  I  had  been  called  upon  to 
decide,  that  the  tenant  filing  a  bill  for  a  specific  performance 
of  a  contract  for  a  lease  under  this  power,  could  have  no 
other  than  such  a  one  as  should  contain  a  peremptory  clause 
for  re-entry,  in  case  the  rent  should  not  be  paid  on  the  day 
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appointed^  I  should  hkvt  hdd  it  codtrary  to  all  the  principles  ' 
of  law  to  tarn  him  out  of  Court  for  refusing  to  accept  or 
eieeute  a  lease  with  such  a  proviso.  I  can  see  no  reason 
why  there  should  be  any  difference  made  in  leases  at  a  rack-* 
rent,  and  those  for  which  an  equi^lent  consideration  has 
been  paid  in  the  first  instance  by  way  of  fine,  provided  it  be 
as  beneficially  reserved,  which  alone  would  be  sufficient,  to 
make  it  a  good  execution  of  the  leasing  power. 

What  I  have  hitherto  said  on  the  condition  of  the  delay  of 
fifteen  days,  certainly  does  not  touch  the  other  alternative  of 
there  being  no  snfiicient  distress  npon  the  premises,  unite 
your  Lordships  shall  be  of  opinion,  that  the  power  of  re-^nitj 
directed  to  be  contained  in  the  lease,  mu&t  be  taken  to  .be  a 
reasonable  power;  and,  if  (it  having  been  the  constant  and 
uniform  course  in  the  practice  of  convey andng,  as  sanctioned 
by  the  Courts,  to  apply  that  quality  to  such  a  condition,  and 
accordingly  to  insert  it  in  every  lease)  it  must  now.  be  deemed 
in  law  to  be  a  reasonable  condition — in  that  case,  the  obser- 
vations I  have  already  made,  will  so  fisur  apply  to  this  second 
objection.  The  term  *^  reasonable"  is  certainly  not  appli- 
cable to  the  quantUtf  of  the  rent  to  be  reserved  $  but  it  is 
wholly  restricted  to  the  beneficial  reservation  of  (hat  rent,  be 
it  what'it  may,  aa  it  affects  the  security  of  payment  whenever 
the  rent  should  become  due.  Although  1.  do. not  agree  to 
the  extent  of  the  proposition  laid  down  by  a  very  learned 
Judge,  who,  1  think,  is  as  old  in  the  law  as  nkyself,  I  mean 
my  Brother  Wood,  who  has  stated  it  as  his  opinion,  that  the 
statute  4  Geo,  2.  is  imperative  on  landlords,  as  to  their  adopts 
ing,  in  all  cases,  the  remedy  there  furnished ;  yet,  upon  the 
cooatmction  of  that  statute,  and  of  the  General  Inclosura 
Act,  ta  which  I  have  alluded,  it  ia  sufficient  for  the  present 
purpose  to  observe,  that  they  furnish  abundant  authority  for 
holding,  that  the  msertion  of  such  a  condition  in  a  clause  of 
re-entry,  is  warranted  as  being  reasonable,  and  that  its  intro- 
duction  therefore,  may  be  considered  as  bo  objection  to  % 
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1821.       po^nrer  of  reentry  ao  qualified,  but  tbat  it  mnj,  notwitfastsnd- 
V""^        logy  be  deemed  a  good  execution  of  this  feaaing    power. 
V.  Having  already  called  your  I^nbbips'  aUeotioo  to  the  e»- 

^^^^  time  importance  of  the  general  effect  which  the  decinou  in 
JansKY^  this  case  will  have  upon  the  whole  class  of  tenants  hoUiag 
property  under  this  sort  of  tenure,  and  whose  leases  are  for 
Ihe  most  part,  if  not  univenally,  founded  on  titles  and  framed 
in  words  which  will  render  them  liable  to  these  same  oigeo- 
tions,  I  wish  it  to  be  understood,  that  it  ik  not  now  to  be 
considered  by  your  Lordships,  in  deciding  this  question, 
wbcdier  leases  of  this  nature  are  more  beoefidal  eitlier  to 
the  remainder*man  or  the  tenant  for  life ;  for  that  is  not  the 
principle  on  which  this  case  should  be  decided.  The  (me 
question  is,  whether  the  reservation  of  rent  be  pitmded  far 
by  the  covenant  contained  in  this  lease  in  the  wt^nost  bene* 
ficial  to  the  whole  mheritance,  and  all  the  persons  who  may  be 
thereafter  interested.  In  pursuing  that  inquiiy,  and  indeed 
in  the  whole  administration  of  the  law,  nothing  is  more  im- 
portMt  than  to  consider  what  has  always  been  the  approved 
practice  in  such  cases,  and  what  rules  that  practice  has  in- 
troduced ;  for  to  those  it  must  alwi^s  be  the  safest  couise 
toatfiere. 

If  once  we  dc^part  from  that  course,  it  nmst  be  taken  into 
considerataoa,  diat  no  tenant  for  life,  nor  trustee,  can  or  will 
hereafter  act  in  the  execution  of  a  power  without  the  pre- 
vious sanction  of  a  Courti  which  can  only  be  obtained  throng 
the  dilatory  and  expensive  medium  of  a  litigated  suit.  I  ^H 
only  observe,  in  conclusion,  as  Mr.  Justice  JBay%  has  put 
this  question — There  is  a  power  of  re-entry  for  non-payment 
of  the  rent  contained  in  this  lease,  and  there  is  a  great 
variety  of  sudi  powers  as  is  acknowledged  in  the  books.  It 
is  a  reasonable  power,  having  the  usual  I^al  conditions:  and 
if  on  the  one  hand,  it  be  said,  that  those  conditions  aie  not 
expressly  required  by  the  leasing  pow^  given  by  the  settle- 
ment, it  may  be  answered  on  the  other,  that  they  are  audi 
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«l  tberi  it  nothing  to  be  firand  there  whidi  condemn  1M]« 
them.  We  ha^,  moreover,  the  authority  of  the  legislature  g|^^ 
forholdbg  them  to  be  reasonable,  at  least;  and  dierefore  I  «• 

say  that  the  lease  in  question  appears  to  me  to  be  a  good  4. 

execution  of  the  power,  and  if  so,  it  should  be  pronounced      ^^^'^ 
to  be  valid. 

That  is  the  opinion  which  it  is  my  duty  to  submit  to  your 
liovdships ;  but  it  is  not  for  me  to  anticipate  whether  your 
Lordships  may  think  proper  to  adopt  it  or  not :  it  is  suScient 
for  me  to  express  it 

Lord  RBnBSDAi.B.----I  shall  not  trouble  your  Lordships 
at  any  length  upon  the  question  now  before  you  i  but  haviiig 
attended  throughout  the  discussion  of  it,  and  having  in  the 
earlier  part  of  my  life  had  much  intercourse  with  persona 
eminent  in  the  practice  of  coaveyao<j|ng,  which  furnished 
me  with  opportunities  of  information  on  cases  of  this  de« 
scription;  I  shall  dierefore  ofliHr  such  reasons  as  occur  to 
me  for  holding  the  o(»nion  I  have  formed,  and  which  I 
think  it  my  duty  to  submit  to  your  Lordships'  considenn 
tioa. 

On  Ae  suhject  of  the  practice  of  conveyancers  having  great 
weight  in  determining  points  of  this  natursi  so  high  has  the 
authority  of  uicient  and  uniform  practice  ever  been  consi- 
dered, that  even  the  construction  of  an  Act  of  Parliament 
has  been  adopted  from,  and  founded  on  the  practice  of 
lawyers  conversant  with  the  principle  of  common  assuiw 
ances.  And  that  principle  was  sanctioned  and  adopted  by 
this  House,  in  a  questbn  on  the  Statute  of  Jointure,  in  the* 
case  of  The  Earl  of  BuckinghamMre  v.  Drury{a\  andr 
it  was  there  determined,  that  a  rent-charge  settled  on  an  in- 
fant, vras  within  tbe  Statute  of  Jointure  (6),  a  good  bar  of 
dower,  not  because  it  was  the  literal  interpretation  of  die 
statute,  but  because  such  had  been  the  constant  practice  of 

(a)  t  Eden*s  Rep.  temp.  Lord  Northington,  60.    S.  C.    3  Bro.  Pari. 
Cu.  49S.  (6)  tr  Hen.  8.  e.  10. 
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1821.  cMveysncers  idid  otblers^  touching  that  particular  sol^ect^ 
^"^  If  yoiir  Lordships  should  decide  that  r^ard  is  not  to  be 
V.  had  to  long  established  forms  and  practice  in  consideriiig 
df'  questions  6f  this  nature^  by  such  a  decision  every  man*s  title 
JaaisT.  IP  ijjg  property  would  be  endangered.  But  more  especiaBy, 
is  it  necessary,  that  the  established  practice  should  be  ad^ 
verted  tof  in  aid  of  the  construction  of  instrameDts  of  this 
descriptioD,  framed  from  precedents  constantly  acted  upoD> 
f^id  not  disputed  in  Courts  of  law,  and  ordinarily  pre^ 
pared  by  tiiose  persons  who  employ  their  minds  in  die  con- 
struction of  deeds.  How  else  are  we  to  understand  such 
instruments,  if  not  by  giving  technical  effect  to  the  words 
employed  by  the  parties  to  them»  which  are,  in  truth,  the 
words  of  the  professional  persons  who  advise  them,  and 
are  used  as  being  best  calculated  to  carry  into  execution  the 
intention^  of  the  party  who  instructs  them,  and  who  are  of 
course  informed  of  their  meaning  and  legal  import  I  There- 
fore it  is,  that  I  conceive  we  are  to  be  bound  by  the  pnc* 
lice  of  conveyancers,  which,  on  subjects  of  this  descriptioo, 
i»  so  important,  as  to  be  tantamount  to  a  practical  and  true 
exposition  of  the  law  as  it  affects  such  subjects,  and  more 
particularly  so,  if  such  practice  has  prevailed  for  a  great 
length  of  time,  without  impeachment  in  a  Court  of  justice. 
Most  mischievous  and  dangerous  would  be  the  consequences 
if  it  were  not  so,  and  if  tides  should  be  made  to  depend 
on  verbal  criticism,  and  be  impeachable  by  means  of  the 
literal  construction  of  the  instruments  which  create  them. 

If  that  be  so,  the  fiicts  of  this  case,  and  the  very  words 
of  the  power  and  of  the  proviso,  must  decide  this  question, 
when  applied,  as  they  ought,  in  all  cases  to  be,  to  the  sub- 
ject-matter. 

The  power  in  question  is  one  of  three  powers,  relating  to 
diree  distinct  descriptions  of  property,  and  varying  accord- 
ing to  thoBe  descriptions.  Brst,  of  property  which  was 
under  the  settlement,  let  under  leases  for  life  or  lives,  or  for 
years  determinable  upon  life  or  lives ; — secondly,  of  pro* 
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perty  that  consisted  o^  lands  not  under  such  kasesi  but  uih       ^^^i^ 
der  rack-rent  leases ; — and  diiidly,  of  mines.  ^^^ 

Those  dbtinctions  must  eontince  us  that  the  person  who       ^^9™ 
framed  this  settlement,  contempiaaed  Ae  different  circufl»-        ^?'* 
stances  in  which  these  three  descriptions  of  property  then      JsatsT. 
stood,  and  that  she  meant  lo  give  by  the  several  powers  the 
same  degree  of  enjoyment  of  each  as  had  been  given  by  the 
former  owners  of  the  property,  which,  as  to  that  which  la 
the  subject-matter  of  the  present  question,  was,  that  the 
tenant  for  life  should  have  the  advantage  arising  from  re- 
newals of  the  existing  leases  from  time  to  time,  as  the  lives 
should  drop  during  his  possession.     She  has  required  only 
that  he  should  reserve  as  great  or  beneficial  rents,  &,c.  or 
more  (and  not  less)  than  had  been  reserved  in  the  former 
leases ;  and  not  only  the  rents,  but  every  other  service  was 
to  be  reserved  exactly  in  the  same  manner  as  in  those  leases. 
The  power  to  lease  the  second  description  of  property,  re- 
quires the  best  and  most  improved  rents  to  be  reserved,  and 
then  are  added  the  words,  "  that  can  be  reasonably  had  or 
obtained  for  the  same."     If  that  word  '*  reasonably"  which 
IS  introduced  there  merely  out  of  caution,  had  not  been 
added,  would  it  not  have  been  implied?    And  if  that  word 
had  been  absent,  and  a  lease  bad  been  made,  reserving  in 
reasonable  estimation,  the  most  improved  rent  that  could 
fiurly,  honestly,  and  reasonably  be  obtained,  without  fine  or 
premium,  would  not  that  have  been  a  good  lease,  and  a 
sufficient  execution  of  the  power  i  The  introduction  of  that 
word,  therefore,  does  not  in  any  respect  alter  the  terms  of  the 
power ;  for  it  must  have  been  so  construed  without  it.-^f 
the  two  powers  to  lease  for  lives,  or  years  determinable  on 
lives,  and  for  short  terms  at  a  rack-rent,  one  requires  the  power 
of  re-entry  to  be  reserved  in  one  way,  the  other  in  another ; 
and  I  think  that  was  designedly  so  varied.     With  respect  to 
the  latter,  the  power  of  re-entry  is  to  be  given  for  non- 
payment of  the  rent  within  twenty-eight  days  after  it  has 
become  due,  pointing  out  the  time  in  precise  words.    Why, 
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theO|  were  not  precise  words  used  in  the  other  power  i    For 
this  obvious  and  manifest  reason : — ^because  the  first  power 
referred  to  the  mode  of  executing  the  power  which  had  been 
observed  in  the  prior  and  existing  leases;  and  it  was  in- 
t^ded,  that  whatever  the  mode  might  have  been,  it  should  sdU 
continue  to  be  followed  ;-«or  if  there  should  be  found  to  be 
no  such  power  of  re-entry  for  non-paj^ent  of  the  rent  re» 
served  there,  then  that  some  such  power  was  to  be  inserted 
in  the  new  leases.    It  is  a  mistake  to  say,  that  the  words  of 
the  power  in  the  deed  are  precise  and  specific  in  their  di- 
rections.   That  is  the  fallacy  on  which  most  of  the  reason- 
ing has  been  founded,   to  shew  that  this  lease  is  invalid. 
The  words    are  not  precise — ^they  are   vague   and   loose, 
amountbg  to  nothing  more  than  a  mere  note  or  memoran- 
dum, importing,  that  in  case  there  should  be  no  power  of 
re-entry  for  non-payment  of  the  rent  inserted  in  the  former 
demises,  such  a  power  should  be  introduced  in  the  new 
leases,  which  were  in  all  other  respects  to  be  conformable  to 
the  old  ones.    In  the  former  leases,  there  was  a  power  of 
re-entry  reserved,  not  only  for  nOn«-payment  of  the  rent,  bat 
for  the  non-performance  of  the  other  services,  such  as  the 
render  of  capons,  and  dobg  suit  at  mill,  &c.  to  all  of  which 
the  power  extended.    The  power  in  the  settlement  there- 
fore, being  quite  general,  without  giving  any  definite  direc- 
tions as  to  the  mode  of  executing  it,  being  in  short,  merely 
in  the  nature  of  a  memorandum^  if  I  may  so  call  it,  that  the 
leases  should  contain  a  power  of  re-entry,  the    maker  of 
this  lease  has  put  the  natural  construction  upon  the  words ; 
and  the  construction  which  has  been  attempted  to  be  put 
upon  them  in  support  of  these  objections,  is  a  forced  con- 
struction, and  an  attempt  to  render  them  more  precise  and 
strict  than  they  really  are.    Now,  let  us  suppose,  that  a  con- 
tract had  been  entered  into  between  the  parties  to  this  lease^ 
for  a  lease  of  the  property  in  question,  and  it  had  been 
agreed  that  it  should  contain  a  power  of  re-entry  for  non* 
payment  of  the  rent  to  be  reserved.*— If  in  a  suit  for  a  spe* 
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cific  performance  of  that  contract,  a  Court  ot  Eipiity  should        1B3K 

decree  it  to  be  specificaUy  performed,  would  that  Court       smith 

ever  have  thought,  that  under  the  terms  of  this  clause  in  «• 

•  Dob, 

the  setdetnent,  they  were  bound  to  direct  a  clause  to  be  in*       ^   d. 

serted  in  the  lease,  giving  an  absolute  power  of  re-entry  on 
non-payment  of  the  rent^  unqualified  by  the  ordinary  pro- 
visions of  a  few  days  extension  of  the  time,  and' the  absence 
of  a  suflkient  distress?  Would  not  the  words  be  con- 
strued according  to  the  common  and  ordmary  practice^ 
which  must  have  been  borne  in  mind  by  the  conveyancer 
who  prepared  the  settlement,  when  he  inserted  this  general' 
clause  for  reserving  the  power  of  re-entry  i  The  profes-- 
sional  character  and  habits  of  the  person  who  framed  the 
deed,  must  be  regarded,  and  the  technical  acceptation  of  the 
clause,  according  to  the  conunon  notions  of  such  person 
must  be  resorted  to,  in  order  to  ascertain  the  intention  of  the 
parties  to  the  instrument,  who  are  made  to  express  thenn 
selves  in  his  more  accurate  language.  Having,  then,  recottrse 
to  such  means  of  construction,  we  must  see  that  this  clause 
was  no  more  than  a  mere  minute  or  memorandum,  the  terras 
of  which  were  to  be  supplied  more  definitely  in  the  lease,  as  it 
must  have  been,  if  it  had  been  made  one  of  the  terms  of  a 
contract  for  a  lease  entered  into  between  these  two  parties. 
I  consider,  therefore,  that  it  must  be  taken  to  have  been 
the  intention  of  the  parties  to  the  instrument,  that  the 
terms  of  this  clause  should  be  advisedly  not  precise,  there* 
by  designedly  leaving  it  to  be  interpretjed  by  the  clause  to 
that  e^ect  in  the  former  leases,  if  they  contained  such  a 
clause,  but  if  they  did  not,  that  a  reasonable  power  of  re- 
entry should  be  inserted  in  the  future  leases.  If  there  were 
a  power  of  re-entry  reserved  in  the  former  leases,  no  espe- 
cial directions  as  to  the  insertion  of  such  a  power  in  the 
new  leases  would  be  necessary,  because  the  rent  being  re- 
quired to  be  reserved  in  ^'  a  ben^icial  a  manner,"  it  must 
have  been  reserved  in  the  same  words,  and  in  none  other. 
Ifow,  las  all  the  doubt  in  this  case  has  been  founded  upon 
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1821.       the  cdnstniction  of  tbe  words  of  tb»  k)fllnMDCAl»  and  ihej 

Smith        ^^^'^  clearly  not  intended  to  eipresa  ptfeoiaily  and  positively 

V.  hem  what  was  required  to  be  done  Aoiild  be  done,  that 

d. '         doobt  may  be  best  rembred  by  ascertaining  iMiat  a  Omul  of 

Jcasav.      Ei|uity  would  have  ordered  to    be    done^  on  a  qnestea 

broqgbt  before  them  by  a  sait  for  a  spstnfle  performance 

of  a  eoatraet  for  a  lease  entered  nio  in  sueh  loose  tenns  as 

tbose:  and  1  hate  no  heritstia«  in  siQrii^  thai  they  wo«l<l» 

ia  decreeing  tbe  execution  of  a  lease,  bave  directed  diat 

it  should  contain  a  potver  of  re^-entry  in  att  respects  simi* 

lar  to  that  which  is  contained  in  the  proviso  in  Ais  lease, 

construing  this  loose  clause  precisely  as  it  has  been  by  the 

maker  of  the  lease  in  question.    So,  I  n|q>rebend9  a  Court 

of    Law  would  also  have  construed  such  a  contract,  if  a 

question  on  the  terms  of  such  a  power  had  been  agitated 

before  them.    They  would  enquire  in  what  manner  a  Court 

of  Equity  would  have  directed  such  a  lease  to  have  been 

drawn,  and  what  form  of  lease  was  in  received  use  amongst 

conveyancers  of  established  character   in  buuneas  in  snch 

eases,  and  they  would  decide  accordingly. 

Upon  the  whole,  therefore,  it  seems  to  me,  that  tbe  lease 
under  your  Lordships'  consideration  is  valid — because  it  has 
been  found  by  the  special  verdict  that  it  was  made  ia  con* 
formity  )ivith  the  former  leases ;  and  I  consider  die  reference 
in  the  deed  to  such  leases,  as  having  the  effect  of  feqmrii^ 
the  new  lease  to  be  made  and  construed  by  reference  to 
the  contents  of  those  former  leases  ;  and  that  they  were  pro- 
perly taken  by  the  tenant  for  life,  as  a  guide  to  assist  him  in 
framing  the  instruments  in  the  first  instance ;  and  if  any 
question  should  afterwards  arise  as  to  its  being  a  good 
execution  of  the  power,  I  think  the  most  effectual  means 
of  determining  it,  would  be  by  investigation  of  tbe  former 
leases,  which  have  been  admitted  in  evidence. 

If,  on  inspection  of  those  leases,  there  should  be  found 
n  similar  power  of  re-entry  reserved,  or  if  no  such  daasa 
should  be  found  there,  the  power  in  the  new  lease  be  : 
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sonable  and  adequate,   that  would  be  aufficient  to  enable        IBIU 
your  Lordships  to  decide,  that  the  new  lease  so  framed,  was       smith 
a  good  execution  of  the  |K>wer  to  lease,  the  words  of  which         ^^^ 
ought  not  to  be  construed  as  meaning  a  precise  and  positive       ^  d. 
power  of  r^-entry,  as  it  has  b^n  contended  it  does,  but  a 
reasonilble  and  ordinary  power. 

Tber^fore,  upon  the  particular  wordd  of  the  clause  b  the 
deed  of  settlement  of  1757^  lUid  not  on  any  general  new  of 
this  case,  I  think  that  the  lease  in  question  ought  to  be 
supported,  and  that  the  judgment  of  the  Court  of  Ex- 
chequer Chamber  ought  to  be  reversed,  and  that  of  the 
King's  Bench  affirmed. 

On  the  motion  of  the  Lokd  Chancellor,  the  House 
at  once  ordered  the  judgment  of  the  Court  of  Exchequer 
Chamber  to  be 

Reversed. 

And  the  original  judgment  of  the  Court  of  King's  Bench 
to  be 

Affirmed. 


«7lft 
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Ad^kman  MoessftFy  to  ap|lly  to  dieVieeChaiioeUor  for  a 
mnoni :— Sot  the  Court  held,  that  k  wu  acontitiiaing  or- 
cder.  Mid  tkat  onothtr  was  not  ceqiured. 


Monday,        Ti Hi ES^  Demandant ;  Mebedith,  Tenant;  Edwards, 
^    '  Vouchee. 

Atcfcorery  Mr.  Serjt.  Bosanquei  moved,  that  this  recovery  m^t  be 
^by  im^rt-  «aeiNled,  by  ineerting  the  worda  <<  fea-fatn  not  ;"-^qd  an 
^^1^'  oflUovit whieh  stated,  that  the  vouchee  was  laiaot  m  tail  of 
vinh. rent (-^ that  the  dtod  ;to  .make  a  Unant  to  the  prMpe, 
waBBoBufficieittly.ootnpnshensive  to  include  it,  us  it  conveyed  all 
the  freehold  manors,  nies8u{iges,  teoements,  and  heredita- 
ments of  the  vouchee^  in  the  counties  of  Bedford  and  Buck- 
MgAmt,  in  the  latter  of  which  the  rent  issued  $ — that  tlie 
saanors  were  mentioned  in  the  recoveryi  and  the  fee-brn 
rent  was  intended  to  be  included,  and  that  the  parties  were 
nil  alive.  He  referred  to  the  case  of  JBref ^  demnnduit; 
Smith,  tenant;  /foirg^oMMcI,  vouchee  (a);  where  a  recovery 
was  amended  by  inserting  a  reot-chafge,  which  bad  long  been 
treated  as  merged  in  tiie  land  by  unity  of  possession. 

JFurf. 


(a)  1  TaanU  484. 
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Al>Ali  V.  DvVCJif.T%.  Mt"**T 

This  was  an  action  of  replevin.  The  declaration  alleged  In  an  avowry 
that  the  defendant  on  die  17th  JuMtfaiy,  1818,  BtWdUnglon,  dhtrtL  for  * 
in  the  county  of  Salop,  upon  certain  lands  there,  took  the  ftndan^'^veJr- 

goods  of  the  plaintiff,  and  unjastly  detained  diem,  &c.       :    «d«  ^^^t  the 
^  r  /  J       J  f  plaiHtlff  held 

,    certain   strata 

Avowry,  that  one  John  Pearie,  in  his  life-time,  to  wit,  on  Son'stone,*^ 

the  l9t  May,  1809,  was  seised  of  the  places  in  which,  &c.  ^htch  coitai^l 

in  fee,  ai^d  being  so  seised,   he,  by  a  certain  indenture,  ed  a  proviso, 

bearing  date  on  that  day,  and  made  between  himself  of  die  stone  should 

one  part,  and  die  pbintiff  of  the  odier,  demised  to  the  latter  ^^^^^  ^^^^^^ 

certain  closes  and  cottages   at  Wellington  aforesaid;   and  wrought  ont 

also  all  those  strata,  beds,  seams,  or  veins  of  coal  and  iron-  term  of  eight 

stone  called  the  fungus  coal,  and  the  iron-stone  called  the  craunenc^    ^ 

brick-measure  stone,  diat  might,  within  the  term  by  the  said  ^^^^f  ^ 

indenture  limited^   be  procured,    extracted,   produced,  dis*  rent  in  respect 

covered   and   found  under  the  said  closes,  for  the  term  of  should  then 

fourteen  years,  commencing  from  the  25ih  March  then  last  [en!*ihould  te 

past,  and  fully  to  be  complete  and  ended ; — the  plaintiff  pay-  P^^^  ^^^  the 

ing  certain  rent  for  the  same,  as  therein  mentioned  : — And  the  prodaction 

that  it  was  by  the  said  indenture  provided,  that  if  the  brick-  the  proviso  ' 

measure  stone  should    not   be   wholly  gotten  or  wrought  ^j^hUmal  ^^ 

out  within  the  term  of  eight  years  from  the  commencement  words  "if  the 

^.  •!••  •  i-ift»t     •■™«  »hoiild 

of   the  said  demise,    the  rent    in    respect  of  such  brick-  be  found  to  be 

measure    stone,    amongst  other  species  of  iron  stone,   hi  f^^|^^  that"* 

the  said  indenture  mentioned,  as  should  then  remain  unsotten,  ^l*.  ^^.  * 

'  I      ***'*  variance, 

should  be  paid  to  Peane,  his  heirs  and  assigns^    by   the  and  that  the 

plaintiff,  at  the  expiration  of  such  eighth  year  of  the  said  entlded  to^ 

term:  the  amount  of  such  rent,  or  sum  of  money,  to  be  "I®*!*.®? 

'  -  ^  ^   "  fion  eif  jnetUM  $ 

fixed  and  ascertained  according  to  the  quantity  in  measure  and  it  seems, 

^  ^  that  he  would 

only  be  liaUe 
.10  pay  for  jn^  stone  as  eoald  \m  gottcp,  and  not  lor  that  which  was 
not  gcttabie, 

VOL.  V.  I  I 
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1821.        of  the  surfcce  of  the  land  under  which  Ae  n^  »«*•' 


doned  iron-stone,  or  any  part  thereof,  should  so  remim. 

^•*"       ungotten;    it  being  calculated  that  each  superficial  square 

Don  CALK.    ^  ^f  ^  ggid   iron-stone,  would  together  produce  ten 

hundred  weight,  when  raised,  according  to  which  estimate, 

the  said  rent  should  be  fixed  and  paid.— The  atowiy,  then, 

after  stating  the  entry  of  the  plaintiflF,  and  the  detise  of  the 

r«vertion  to  the  defendant,  went  on  to  allege,  that  at  the 

expiration  of  the  eighth  year  of  the  term,  a  certain  large 

quantity  of  the  said  iron-stone,  called- brick-measure  stone, 

to  wit,  the  quantity  of  27,075  superficial  square  yards  of 

the  same,  containing,   according  to  the  above  calculation, 

divers,   to  wit,    13,537  and  a  half  ton  weight,  remained 

ungotten;   and  because  a  large  sum  of  money,  to  wit, 

789/.  13*.  9d.   of  the  said  rent  for  each  and  eteiy  ton 

wdght  of  the  said  brick-measure  stone,  which  so  remained 

ungotten  at  the  expiration  of  rtie  sud  eighth  year  <tf  die  said 

term,  to  wit,  on  the  25th  March,  1817,  and  from  thence 

untU,  and  at  the  said   time  when,  &c.   vras  due  and  in 

arrear  from  the  plaintiff  to  the  defendant,  he  welT  avowed 

the  taking  the  plaintiff's  goods,  as  a  distress  fiw  4e  said 

sum  of  789/-  13<.  9<'. 

The  plamtiff  pleaded  in  bar,  first,  no»  ««*  fadtm  j  se- 
condly, mon  temut  ;•  and  thirdly,  rknt  in  arrear. 

The  cause  came  on  for  trial  before  Mr.  Justice  RickarduK, 
at  die  Spring  Asnzes  for  the  county  of  Salop,  1820,  when  the 
Juiy,  by  consent,  found  a  verdict  for  the  defendant,  assessit^ 
the  rent  at  the  said  sum  of  789/.  1S«.  9d.,  aulgect  to  die 
opinion  of  the  Court  upon  the  following  case  :— 

On  die  1st  Jfay,  1809,  Peqru  and  the  phuntiff  executed 
the  lease  m  question,  which  formed  part  of  the  case.  The 
plaintiff  immediittely  enlefed  into,   and  has  from  tbcnce 
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continiied  possessed  of  the  demised  premises.    The  defeii-       182] • 
dapt,  in  June,    ISW,   became  devisee  of  the   reversion; 


AOAM 

89me  part  of  the  brick-measure  stone^  on  the  25th  March,  «• 

1817,  remained,  and  still  remains  ungotten,  of  which  a  pro- 
portion is  clearly  not  gettable ;  and  as  to  the  remainder,  it 
is  contended  bj  the  plaintiff,  that  it  is  not  gettable,  and  by 
the  defendant,  that  it  is.  No  referees  had  been  appointed 
prior  to  the  distress,  to  ascertain  the  amount  of  the  rent. 

The  questions  for  the  opinion  of  Court  were,  first,  whether 
the  plaintiff  was  bound  to  pay  for  the  brick-measure  stone 
ungotten,  although  it  was  not  gettable ;  secondly,  whether 
the  payment  in  question  could  be  distrained  for ;  and  thirdly, 
whether  the  plaintiff  was  liable  to  pay,  as  the  defendant  con- 
tends, for  the  biijick-p^asure  stone,  according  to  all  the 
superficial  measure  remaining  ungotten  on  the  £5th  March, 
J817#  9K  0l4y  for  such  part  as  aictually  coijitained  brick-mea- 
•ttCCk  stoi^  9^'  .the  pb^ntiff  contends. 

.  ^If ,  the,  ^oifrt  shquld  be  of  opiqion  with  the  plaintiff  on 
l|ie  fifst  que8tion,..and  should  likewise  hold,  that  the  defen- 
dant is  not,  entitled  to  recover,,  if  a  part  only  orthe  brick- 
measure  stone  remaining  be  gettable,  and  the  rest  ungettable, 
a  verdict  was  to  be  entered  for  the  plaintiff.  So,  if  they 
should  be  of  opinion  with  the  plaintiff  ou  the  second  ques- 
tion, a  verdict  was  to  be  entered  for  him. 

The  case  now  came  on  for  argument,  when 

Mr.  Seqt.  Jjtns  for  the  plaintiff,  on  referring  to  the 
lease,  submitted,  that  there  was  a  fatal  variance  between  the 
proviso  therein  contained,  and  that  set  out  in  the  avowry  as 
to  the  getting  of  the  brick-measure  stone ;  as  in  the  latter, 
it  appears  to  be  absolute  and  unconditional,  viz.  **  that  if 
it  should  not  be  wholly  gotten  or  wrought  out  within  the 
term  of  eight  years  from  the  time  of  the  demise^  the  rent 

11  8 
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1821.        hi  respect  of  such  stone  as  shdold  tben  rettudu  uilgotteo, 

X^        should  be  paid  by  the  plaintiff; — ^whereas,  in  the  lease,  it 

^    ^'  \ras  added,  '<  if  the  same  should  be  found  to  bo  ggttabfei'' 

Khich  was  altogether  omitted  in  the  avowry.    By  that  qaa- 


Kfication,  the  lessee  vra^  only  Kable  to  pay  for  snch 
as  should  be  found'  gettab)e,  and  eight  years  wefe  allowed 
him  to  determine  whether  it  war  to  be  ^ten  or  notw  If  Aat 
be  80,  the  sum  In  question  could  not  be  dlstramed  ft>ri  as  it 
was  not  reduced  to  a  certainty ;  or,  at  all  events,  the  remedy, 
'if  any,  was  for  a  brcfadi  of  covenant 

Mr.  Seijt.  Hullock,  contrd.  The  question  is,  not  whether 
the  plaintiff,  as  lessee  of  the  lands  in  question,  has  made  a 
provident  bargara  or  not,  but  whether  he  has  not  bo«id 
himself  try  the  proviso,  to  pay  for  flie  brick-measnre  stoac 
remaining  ungotten  at  the  expiration  of  the  e%hdi  year  of 
the  term-,  wheAer  it  was  capable  6f  being  gotten  or  aotf 
He  was  aware  at  the  time  be  entered  into  the  covewanty  that 
it  might  be  all  gotten  within  that  period,  unless  he  were 
'prevented  by  iiccidetit,  or  som^  unforeseen  cause ;  and,  at 
all  events,  he  must  be  liable  for  Aat  part  which  is  no# 
gettable,  and  which  might  be  determined  by  an  arbitrator. 

But  the  Court  held,  that  the  proviso  hi  the  lease  waa 
improperly  set  oat  in  the  avowry ;  ahd  therelbre,  that  Ae 
plaintiff  was  entitled  to  recover  on  the  plea  of  non  est/adwm; 
and  they  expressed  a  strong  opinion,  that  he  was  only  liable 
by  the  terms  of  the  covenant,  to  pay  for  the  stone  which 
cpuld  be  gotten,  and  not  for  that  which  was  not  getuble. 

JMgmelit  for  the  pkiatitL 
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JamEST.  JaMCS  and  Others.  Wednesday, 

May  25.  ' 

This  was   an  actios  of  debt  on  bond,  bearing  date  the  a  fair  aod 

18*  November,  18l6,  jn  the  penal  sum  of  SOOL    By  the  STan'liteJelt 

condition  it  was  recited,  that  the  plaintitf  was  entitled  to  an  *"  *'"^»  !j«''® 

interest  in  certain  veins  of  coal,  for  her  Ii£b  ;   and  that  she  tion  in  part  or 

by  indentures  of  even  date  with  the  boud^  had  assigned  such  ananlty  to  be 

interest  to  the  defendants,   who,  in  consideratiou  thereof,  y^^^j?.  ^ 

bad  agreed  to  pay  her  an  annuity  of  60/.  per  annum;  and  coawderation 

the   bppd  was  then  conditioned  for  the  payment  of  that  .sach  aannity, 

annuity  lo  the  plaintiff  foi;  her  life.    Thie  defenclants  having  i[^*'coiMideniI 

craved  oyer,  pleaded  t^at  no  memorial  was  enrolled  accord-  iJo"th""*^5?'* 

ing  to  tbie^statute  $3  Gfso.  d«  c.  141.  s.  2.    Replication,  that  themeaningof 

the  annuity  was  granted  for  the  consideration  in  the  condi-  Geo,  s.  c.  i4i. 

tion  mentioned,  and  not  for  money  or  money's  worth,  within  fore*theSSn- 

the  meaning  of  that  statute,  on  which  issue  was  joined.  tiff  had  auign. 

"  J  ed  an  interest 

in  coal  Teins 

At  the  trial  of  the  cause,  before  Mr.  Baron  Garrow,  at  danu,^'in^conI 

die  last  assizes  at  Monmouth,  on  the  bond  being  given  in  ^'''^■^tion  of 

.        °  °  an  annuity  for 

evidence,  it  was  insisted  for  the  defendants,  that  it  ought  to  ^^'  iif«>  and 

have  been  enrolled  under  that  statute ;   but  a  verdict  was  ment  of  which, 

taken  for  the  plaintiff,   with  liberty  for  the  defendants  to  coodftfon'^d': 

move  to  set  it   aside  and  enter,  a  nonsuit, .  if  the  Court  ^^\^f  J^^} 
i  ^  •    •  •  such    tx>nd 

should  be  of  opinion  that  such  enrolment  was  necessary.         did  not  re- 
quire enrol- 
ment, under 
Mr.  Serjt.  Pell  on  a  former  day  in  this  Term,  accordingly  ^*^  statute. 

applied  for  a  rule  nisi,  and  submitted,  that  although  the 
second  section  of  the  53  Geo.  3.  seemed  to  appl^  to  pccu. 
niary  considerations  alone,  still,  as  by  the  tenth  section  it  was 
enacted,  that  the  act  should  not  extend  to  any  voluntary 
annuity  or  rent-charge,  granted  without  regard  to  pecuniary 
consideration  or  money's  worth,  it  must  be  taken  to  apply 
to  all  cases  of  annuities  granted  in  consideration  of  mone^^s 
worth  ;  and,  by  the  second  section  of  that  statute,  it  is  de- 
clared, that  every  deed,  bond,  instrument,  or  Other  assurance. 
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^Thereby  any  annuity  shall  be  granted,  shall  be  null  and  t oid, 
unless  memoriMizfd  and  enrolled  in  Chancery. 

Cur.  adv.  mb. 

Lord  Chief  Justice  Dallas,  on'  this  day,  having  stated 
the  circumstances  of  the  case  as  above,  and  observed,  Aat 
the  question  would  depend  on  the  construction  of  the  second 
and  tenth  sections  of  the  statute  53  Geo.  3.  c.  141.  delivered 
the  opinion  of  the  Court,  as  follows : — 

The  second  section  of  that  statute,  requires  eveiy  memo- 
rial  of  an  annuity  enrolled  in  pursufince  of  the  act,  to  speafy> 
among  oth^r  thifigs,  ''  the  pecuniary  consideration  or  con- 
siderations for  grantii^  the  same,'*  which  words  nccessanly 
presuppose  and  require  the  existence  of  a  pecuniary  con- 
sideration to  be  so  specified,  and  shew  that  the  sUtvte  does 
not  apply  to  cases  where  no  such  consideration  exists.  Hie 
form  pf  memorial  aW,  given  by  the  same  section,  in  the 
column  headed  ''consideration,  and  how  paid,"  specifies 
pecuniary  considerations  only,  whether  paid  in  money  or  in 
bank  notes,  or  other  notes,  or  bills  of  exchange,  as  the  ttak 
may  be.  The  tenth  section  declares,  (amongst  Other  thbigs) 
that  the  act  shall  not  extend  ''  to  any  voluntary  annuity  or 
rent-charge,  granted  without  regard  to  pecuniary  coostd^ra- 
tion  or  money's  worth ;"  and  fi-om  these  words  it  has  been 
argued,  that  the  act  applies  to  all  cases,  where  any  thing 
valuable  is  given  for  the  purchase  of  an  annuity.  It  is  true, 
that  these  words  import,  that  ''  money's  worth''  may,  m 
certain  cases,  b^  a  ''  pecuniary  consideration,''  witUtt  the 
meaning  of  the  act ;  as  where  the  grantee  pays  for'  the 
annuity,  in  part  or  in  whole,  by  goods  or  merchandize,  with 
a  nominal,  or  perhaps  a  real  value  imposed  upon  them,  to  be 
converted  into  money  by  the  grantor  ;  and  where  the  object 
of  the  grantor  was  to  raise  money,  and  where  such  appears 
to  be  the  real  nature  of  the  transaction,  however  it  may 
be  disguised.  But  considering  the  second  and  tenth  sections 
together,  and  the  intent  of  the  legislature,  as  it  is  to  be 
collected  therefrom,  the  Court  is  of  opinion,  that  the  act 


0. 

Jamii. 
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does  not  eitend  to  cases  of  fair  mdMnA  fiit  sales  of  landed  182K 
property,  whedier  freeboldi  for  life,  or  leasehold  for  a  term  j^mss 
of  years,  where  the  consideration  in  part  or  in  whole,  may 
be  an  annuity  to  be  paid  to  the  vend<Mr.  In  such  cases,  the 
considecadon  for  granting  the  annuity  being  an  estate  in  land 
hmk  fidt  sold  or  conveyed,  does  not  seem  to  us  to  be  a 
pecuiiiury  cooaoderation  or  mon^s  worth,  within  the  mean- 
ing of  the  alatete.  Such  appeurs  to  be  ibe  mifure  of  the 
present  case»    and    therefore  my  B    ther  Tdl  will  take 

nothing  by  his  motion. 

Rule  refused* 


Wedneidsj^ 
Harbison  v.  Smitheringale.  Mayss. 

This  was  an  action  brought  by  the  plainuff,  to  recover  See  tte  anr^ 
the  sum  of  25/.  being  half  a  year's  rent,  due  to  him  from  fSTiaJt^^^ 
the  defendant,  for  a  post  wind-mill. 

At  the  trial  of  die  cause  before  Mr.  Justice  JKicAardlfoii,  at 
the  bst  assizes  at  Lincoln^  the  plaintiff  having  established  the 
tenancy  by  the  defendant,  the  latter  gave  in  evidence,  inden- 
tures of  lease  and  release,  of  the  8tb  Juiy^  18 19^  by  which 
the  plaintiff  conveyed  his  interest  in  the  mill,  in  trust,  to  one 
Sharp,  for  the  consideration  of  the  payment  of  an  annuity  of 
80/.  per  annum  to  the  plaintiff  for  life.  On  the  production 
of  the  deeds,*  it  appeared,  that  they  had  not  been  enrolled, 
when  it  was  contended  for  the  pldotiff,  that  they  were  void, 
as  it  was  necessary  that  they  should  have  been  memorialized, 
under  the  statute  53  Geo.  3.  c.  141.  The  learned  Judge, 
however,  was  of  opinion,  that  an  enrolment  wa^'  unneces- 
sary, as  the  consideratbn  for  granting  the  annuity  Was  a  . 
conveyance  of  an  interest  in  land,  and  therefore  not  a  pecu- 
niary consideration,  within  the  meaning  of  the  statute ;  and 
the  Jury  accordingly  found  a  verdict  for  the  defendant. 

Mr.  Serjt.  Blossei,  on  a  former  day  in  this  Term,  had 
applied^  for  a  rule  nisi,  that  this  verdict  might  be  set  asidp^ 
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1821.        and  a  new  trial  granted,  on  an  aflSdairit  of  Ae  plaintiff,  which 

HarrTon    ^^^^>  ^^  ^®  ^^^  tskoi  by  surfwise  at  the  trial,  by  the 

«•  .        ))roduction  of  Ae  deeds ;  and  that  he  would  otherwise  have 

uALE.    '  been  prepared  to  prove  that  he  had  merely  a  chattel  interest 

in  the  mill ;   and  that  he  had  not  conveyed  it  in  fee,  at 

appeared  b^  those  iniBtniments. 

llie  learned  Serjeant  now  sabmitted,  that  at  all  events, 
the  deeds  ought  to  have  been  enrolled,  as  ihe  55  Geo.  S.  nsde 
no  exception  as  to  the  consideration  for  which  an  annuity 
was  granted ;  but  applied  to  every  case,  where  any  thing 
valuable  was  given  for  the  purchase  thereof. 

The  Court  ordered  the  rule  to  be  suspended,  until  they 
|iad  considered  the  foregoing  case  of  James  v.  James ;  and 
Lord  Chief  Justice  Dallas  having  given  judgment  in  ihat 
case,  now  said,  that  the  same  observations  applied  to  tbis,* 
and  the  rule  was  consequently 

Refused. 


Friday, 

M*y  «5,  Apuk  v.  Fox. 

If  the  jnstifi-  Mr.  Seijt.  Teake    opposed    the   justification  of  bail   in 
cation  of  bail  ;, .  t.       it  j     -.  «.,-....  / 

by  affidavit  Im  ^"*«  ^^f  by  affidavit;   on  an  affidavit  which  stated,   that 

anSSte?  ai-  ^^  ^^  ^^^^  ^^^  acknowledged  that  he  was  in  insolvent 
davit,  suUag  circumstauces,  and  unable  to  pay  bis  debts ;  and  that  die 
vency  of  one  defendants  attorney  had  assured  him,  that  his  becoming 
tiie  ConrtwiU  *^"''  ^^  *  ™^'®  matter  of  course,  and  that,  if  any  ihiog 
i"  atteilTf  tile  '^^PP^"***',  ^"«  co-bail  alone  would  be  responsible, 
latter  affidavit 

tu  be  answer.  |^y  g^^^^  Faughan  insisted,  that  he  was  entitled  to 
answer  the  matters  contained  in  that  affidavit  by  another : 
But  the  Court  were  decidedly  of  opinion  that  he  was  not ; 
and  the  bail  were  conscauently 

Me^ected* 
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Mabcrlxy  v.  Benton.  .  Friday. 

May  95. 

Mb»  Sent.  HullocL  on  a. former  day  in  ihisTerm.  bad  Where  the  «c 
obtained  a  rule  nw,  that  an  exonerdur  might  be  entered  on  was  <*  id  a 
the  bail-piece  in  this  cause,   on  the  ground  of  a  variance  pi^^^on^the 


between  the  writ  and  declaration.    The  ac  etiam  being  "  in  ca»«  "JP**"  P"^ 

®  mises,     and 

a  plea  of  tresimsi  on  the  case  ttpon  promises/'  and  the  tlM  deelara* ; 

declaration  having  been  delivered  in  debt  Yerad  ia debt; 

It  U  a  fatal 


Mr.  Seijt.  Cross  now  shewed  cause,  and  Submitted,  that  ^^^  ^^^ 

although  the  case  of  Kerr  v.  Sheriff  (d),   was  in    terms,  drdeved  an 

similar  to  the  present,  still,  that  there  the  application  was  be  entered  on 

merely  to  cancel  the  bail  bond,  whilst  here,  the  defendant  ^^j^jlj*^ 

has  appeared  and  perfected  bis  bail ; — at  all  events,  it  was  an  a^^w  the  d6- 
....  «  ..,.•...         J-    «      rf-s  claration  to  he 

application  to  the  eiputable  jurfsdiction  of  the  Conrt.  amended  by 

fiiing  it  ia 

But,  per  CMrkun^^^The  bail  are  plearlj  dsduiif  ed,  as  tliey 
only  eiigaged'  to  became  liable  in  an  action  of  assm/^sk; 
ebd  the  plaintiff  by  decbmng  in  debt,  baa  not  pufsaed  tbe 
same  species  of  aetion.  In  TeiheringUm  v.  Golding  (ft),  it 
wflu  decided  to  be  inegular  to  hold  a  defendant  to  bail 
in  aMiUMq>sit,  and  then  to  declare  in  trover;  and  the  oaae 
of  De  La  Ctmr  v»  Metd  (c),  proceeded  on  the  same  jpriil- 
i:iple« 

Rule  absolute. 

Mr.  Serjt.  Crtm  then  applied  to  amend  the  declaration, 
by  allowing  it  to  be  filed  in  assumpsii,  instead  of  debt 

But  the  Court  observed,  that  the  original  application 
was  made  on  behalf  of  the  bail,  who  were  discharged  by  the 
irregularity. 

The  learned  Serjeant,  thereforei  took  nothing  by  his 
motion. 

(ji)  t  Boa.  &  P«l.  35e>  (5)  7  Term  Rep.  80. 

(c)  t  H.  Bla.  S78. 


r 
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^^i*"^!?'  William  Winsor,  Susannah  Winsok,  Jaui 
Boucher^  and  Thomazine  James,  «.  Pratt 
and  others. 

Wbera  a  wHl,  Thib  was  an  action  of  deUnue.  to  recover  the  title-deeds  of 
written  on  divers  real  estates  at  Bromley,  in  the  county  of  Middksei, 
^^'^tS^^f  •pd  elsewhere,  of  which  one  Charles  Reeki,  attorney  ind 
Mi!tiMted    "^**"7>  *®^  seised.    The  declaration  set  forth  the  partially 

Ipj  tlirao  wit-    deeds.    Plea,  Not  Guilty. 
BCMos.  eon- 
cladod  by  tta* 

^Mtf^had^^      The  cause  came  on  for  trial  before  li^rd  C3iief  Justice 
Jjgf  J*^      Dallas,  at  Wesimitider,  at  the  Sittinp  after  Easier  Tcna, 
two  fint  ftidM  1820,  when  a  verdict  was  lonnd  for  the  plaintifi,  aabject  to 
his  band  and  the  opinion  of  the  Coiiit  OB  R  case,  of  wUcb  the  foUowipK 
iS-^Vd  ^t   i«  ^  subounce  i^^ha^les  Masks  lmt%  seised  in  fee  of 
Ite^nd^nt  M^  ^  pmiuass  in  queolion^  ORihe  17th  Jwfy,  IBlfl^  nade  his 
■aaio  and  seal  wfll    in  the .  presence  of,  and  attested  by  tfivee  witoesMs, 
tafbad^mit'  whose  names  were  subscribed  thereto,  by  which  he  deiised 
u^  to^die^  ^  "^^^  ^'^^  ^^  P^^  ^'  ^'^  freehold  estatei!,  situate 
two  fint  tides:  at  LJifieAotij^  BromUyp  and  Stepnmff  to  his  wife  for  iife| 
tbe  wiU  was     and,  on  her  decease,  to  Martf  Burford,  the  modier  of  bis 
m^^SSS^*  wife,  for  ber  life,  and  on  the  decease  of  hiswife  and  her 
mlgttt  bare 
been  tbe  testa- 
tor's former  intention,  it  was  abandoned  bj  tbe  final  tignatare  made  by  bim  at 
tbe  time  of  execotioff  tbe  will.— 4o,  where  tbe  testatorltad  executed eocb  wiH, 
by  wbicb  be  deTisedoertaln  real  estates  to  bis  wife  for  life,  and  on  her  death, 
to  /.  S.f  and  on  tbe  death  of  both,  to  his  executors  in  fee,  upon  certain  trusts, 
nnd  some  years  afterwards  he  nude  varions  interlineations  and  oUitemtfoiis 
therein,  confining  the  first  devise  made  to  bis  wife  to  her  widowhood,  and  striking 
out  tbe  devise  to  /.&'.,  and  obliterating  the  oriffinal  date,  and  substituting 
tbe  day  of  NeoMifrir,  instead  thereof,  and  tte  will  was  never  rn  iiigpsrii, 

re-publtsbed,  nor  re-attested,  but  a  fair  copy  was  afterwards  prepared,  and  tbe 
testator  added  one  interlineation  therein,  not  affecting  bis  real  estate,  bat  which 
copy  was  never  signed,  published,  or  attested,  and  tbe  wUl,  thus  altered,  and 
fair  copy,  were  found  locl^ed  in  a  drawer  together,  at  the  residence  of  the 
testetor  after  his  death :  Held,  that  there  was  no  revocation  of  the  will  as  it 
originally  stood,  as  the  alterations  and  obliterations  were  merely  demonstrative 
of  a  future  Intent  of  the  >esUtor  te  execute  another  will,  wfiicb  was  a^ver 
carried  into  cficct. 
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mother,  he  devised  Ihe  estates  at  Bromley  and  Limehoiue  to        18n. 
Ills  executors  Aereinafter-Dained,  upon  trust,  to  sell  and  dis*      ii^^isor 
ffom  of  the  same,  and  divide  the  net  produce  thereof  equally  *• 

between  his  three  sisters,  Jane  Boucher,  Susannah  Winsor, 
and  Thomaxine  James,  or  to  the  issue  of  such  of  them  as 
might  happen  to  die  before  the  same  should  be  recovable. 
He  also  JMfwathed  oertun  leasehold  houses  and  ground 
rents  Co  bis  wife  absolutely,  as  well  as  such  of  his  household 
furniture  as  she  might  tUnk  proper  to  take.  He  further 
devised  certain  lots  of  freehold  ground  to* his  wife  in  fee; 
.  and  after  bequeathing  to  his  said  three  sisters  a  legacy  of 
100/.  each,  he  gave  and  bequeathed  his  residuary  estates  to 
bis  executors  (the  defendants)  in  trust,  to  sell  and  divide  the 
same  in  four  equal  parts,  the  produce  of  which,  after  paying 
all  his  debts,  was  to  be  paid  to  his  wife  and  the  said  three 
sisters,  share  and  share  alike.  The  will  then  concluded  with 
the  foDowing  passage :— ''  In  witness  whereof,  I  (the  testator) 
have  rigned  my  name  to  the  two  first  sides  hereof,  «nd  mj 
hand  and  seal  to  this  last  side,  declaring  this  to  be  my  last  will 
and  testament,  this  17th  July,  1812/'  The  testator  put  his 
name  and  seal  at  the  end  of  the  will,  but  omitted  to  sign  Us 
name  to  the  first  two  sides  thereof,  it  being  written  on  three 
sides  of  one  sheet  of  paper.  In  tiovember,  1816,  he  made 
various  interlineations  and  obliterations  in  the  will,  in  his  owa 
hand  writing,  by  limiting  the  life  estate  of  the  wife  in  the 
three  freehold  estates  first  devised,  to  her  widowhood,  by  an 
interlineation,  and  he  struck  out  with  a  pen  r  the  devise  to 
her  mother  for  life,  and  as  .to  the  trust  estate,  he  directed 
the  produce  of  the  sale  of  the  estates  to  be  laid  out  in  the 
public  funds  in  the  names  of  the  executors.  The  original 
date  at  the  bottom  o£  the  will  (xAz.  the  17lh  July,  1812) 
was  struck  out,  and  the  day  of  November,  1816,  sub- 

Mituted.  This  will,  so  interlined  and  altered,  was  never  re- 
signed, re-published,  or  r&-attested;  but  in  the  month  of 
J)ecember,  1816^  the  testator  caused  a  fair  cppy  of  it  tQ 
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1821.  be  nade/aiid  •fterwards  kiserted  one  inlerliiieatioli  tbereia 
l^lj^^  as  to  the  disposal  of  a  leasehold  house,  then  in  Us  occu* 
^^'  pation,  at  Stratford.    This  fair  copy  was  never  sigtied,  pub- 

lished, or  attested;  and  on  the  24th  December^  lSl6t  the 
testator  died,  leaving  his  wife  sunriviugy  and  without  issue. 
The    plaintiffs,    Jane    Beueherp    Susannah.  fVhuor,  and 
Thomazine  Jama,   are  the  sisters  and  co-heiresses-at-law 
of  the  testator,   and   the  plaintiflf  William   Winsor  is  die 
husband  of  Susannah,  and  as  such,  claimed  to  be  entitled  to 
Ae  res]  estates  of  which  the  testator  died  seised,  aubiect  to 
his  widow's  claim  of  dower.     On  the  other  hand,  the  widow 
claimed  to  be  entitled  to  the  whole  of  such  estates  as  devisee 
for  life  under  the  will.    The  will  and  fair  cc^y  weie  found 
together,   amongst  other  important  papers,  locked  up  in  a 
drawer  at  the  testator^s  residence,   tb6  day  after  his  deadi, 
in  the  state  as  before  described*    The  defendants,  after  the 
death,   {viz.  on  the  7th  January^  1^17)   as   the  executors 
named  in  the  will  of  the  17ih  Juiy^  1812,  exhibited  it, 
with  the  interlineations  and  obliterations  as  above  set  forth, 
in  the  Prerogative  Court  6f  the  Archbishop  of  Canter- 
bury,    and  obtained  probate  thereof.    They  also  possessed 
themselves  of    all  the   title  deeds  of  the  real  estates  be- 
longing  to    Ae  testator.      The    personal  estate  was  mom 
than  sufficient  for  the  payment  of  the  debts  of  the  testator, 
as  well  as  the  legacies  given  by  his  wfll.      The  pkuntiSs, 
previously  to  the  commencement  of  this  action,  duly  de- 
manded the  title  deeds  in  question  fnom  the  defendants^ 
who  refused  to  deliver  them  up. 

The  question  for  the  opinion.of  die  Court  wfts,  wbBther, 
under  these  circumstancea,  the  pkibtifiB  were  entitled  to  re» 
cover,  and  to<wbat  extent,  or  in  respect  of  whidi  of  the  real 
estates  of  the  testator  mentioned  in  the  said  will.  If  tbcj 
should  be  of  opinion  that  the  plaintiffs  were  entitled,  the 
verdict  was  to  stand  with  nominal  dam^es,  the  defeoduiU 
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tiDclerteking  by  role  of  Coatt  to  deliver  up  all  and  every  the  1821. 
title  deeds  to  the  plaintiflb,  to  which  Ihey  anight  be  entitled ;  i^^^^ 
bat  if  the  Court  should  be  of  opioion  that  the  plaintiffs  ^• 

were  not  entitled  to  recover,  then,  a  nonsuift  was  to  be 
entered. 

The  case  for  the  plaintiflb  wM  jufjnd  on  a  finraoer  day 
in  this  Term,  by 

Mr.  SeitH*  Pell,  who  sobmitted,  jfM,  that  the  ongkmX  will, 
even  if  it  had  remained  unaltered  by  the  testator,  was  not 
weU  evecttte^i  ficcordiiv  to  the  weaoing  of  the  stalote  of 
Fraiid$(e).^  8^Qaa4(jf^  that  th^  alterations,  obliteradons,  and 
]fttefUneatio:^9/tb«Dei^,  amounted  to  a  revooation,  and  avoadad 
it  ahogattier.  .Firsts  the  will  waa  not  properly  «ig^ed  or 
executed  by  the  test^tor^  M  he  intended  to  pot  his  name  at 
the  iKHtom  of  each  side  of  Che  sheet  of  paper,  whereas,  he 
sigQed  it  at  the  end  of  the  will  only*  Although  the  omissiop 
jnigbt  ha^  been  by  mistake,,  and  these  was  not  the  same 
opportunity  for  fiwid  ap  if  it  had  been  written  on  three  sepa- 
rate sheets,  still,  it  was  not  duly  executed  by  hihi,  or  as  he 
proposed.  In  Righ$^  d.  Caler  v.  Price  (fi),  where  the  wiU 
vras  pfepared  on  £ve  sheets,  and  a  seal  affixed  to  the  last, 
and  the  form  of  .atJteatatioQ  was  written  upon  it,  and  the  will 
was  read  over  to  the  testator  in  the  presence  of  three  wit- 
nesses, who  afterwards  subscribed  their  names  to  it,  and  he 
aet  his  mark  to  ^e  two  6rat  sheets  in  their  presence,  and 
attempted  to  set  it  to  the  tbhtl,  but  bmng  usable,  from  the 
weakness  of  his  hand,  he  said  ^  he  could  not  do  it,  but  that 
it  was  hb  will  i^  and  on  the  following  day,  being  asked  if  he 

.  (a)  99€kr;t«Ai3.««5.  BrwhioiiHU  eaactodjUiat  ^^all^vmsaf 
land  miut  t>e  ia  wridog,  aod  signed  by  the  deviior,  or  by  some  other 
person  in  his  presence,  and'bylds  express  direetionsy  and  shall  be  at* 
tested  and  soNcribed  in  the  presence  of  tbe  said  devisor  by  three  or 
foor  ciediMe  wilBcwei,'' 

(»)  i  Doag.  Ut. 


488  CASES  tN  BASTBR  TERM, 

Wn*        would  sigD  bis  will,  be  snid  '<  he  would/'  and  agaio  tttemptcd 
-^f^^^       to  sign  the  remaioiDg  two  sheets,  but  was  not  aUe :  the 
^'  Court  seemed  to  be  of  opinion,  that  this  was  not  a  suflkient 

siguing^-for  the  testator,  when  he  signed  the  two  first  sheets, 
had  an  intendon  of  signing  the  others,  and  conaeqaently 
there  was  never  a  signature  of  the  whole.  There  too,  the 
testator  was  incapacitated  from  mgaixtg  Ike  whole  hj  ilhsesa ; 
but  here,  no  reason  is  assigned  why  the  ngnature  was  nat 
put  at  the  bottom  of  the  two  first  sides  of  the  paper,  as  die 
testator  expressed  that  be  intended  to  harre^one  so* 

[But  the  Court  obsenred,  that  at  present  it  appeared  to 
Ih^nf,  tlial  Ihe  testator,  by  putting  his  name  at  die  end  of  the 
i^ill,  had  adopted  the  whole  of  it,  as  it  was  written  on  one 
sheet  6t  paper  only — ^that  thb  circumstance  made  the  pieseat 
case  distinguishable  firom  that  of  Bigki,  d.  Cater  ▼•  Pricr, 
i^hene  the  will  was  written  on  five  separate  sheets.  Bemk^ 
here,  the  testator  expressed  that  **  he  bad  signed  ;"  whenasi 
there,  he  obsenred  ^fie  would  '^  but  was  prevented  by  iUnass. 
'If,  in  diis  case,  he  had  stated  that  lie  had  signed  it  in  the 
presence  of  five  persons,  and  Aree  only  had  sttbstribed  it, 
it  Would  haye  been  a  good  execution  wMiin  die  statute.  Hiey 
therefore  requested  the  learned  Serjeant  to  direct  faw-wgn- 
ment  to  the  second  point, — as  to  whether  die  subae^iiCDt 
alterations  amounted  to  a  revocation  or  not.]  • 

Aldiough  die  cases '  of  Suiton  v.  Suiion  (a),  Larkms  v. 
Lafidns  (i),  and  SkoH,  d.'Ga$treU  ▼.  SmUh  (e),  have  esteb- 
lished  thsit  an  erasure  of  part  of  a  mH  does  not^necesiaiOy 
operate  as*  a  revocation  of  thewholci  but.  merely  proiaUo, 
still,  there  is  a  great  diflerence  in  the  effect  of  an  alteration 
and  mere  er^ure,  since/  the  former,-*  if  it  consists  in  making 
any  new  gift  or'disposition,  is,  to  that  extent,  another  deriae, 

(«)  Cowp.  SIS.  (6)  3  Boi. «  Pol.  16.«— *(c)  4  Bmt,  4f9.    • 
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wd  will  require  ibe  wSl  to  be  re-executed  according  to  l^l* 
the  statute.  Here^  bj  die  original  will,  certuu  freehold  ^msoR 
estates  were  devised  to  the  testator's  wife  for  life,  and  by 
the  interlineation  it  was  narrowed  to  her  widowhood ;  and 
Ibe  devise  to  ber  mother  was  altogether  obliterated.  Be- 
sides, a  different  eiooymentwas  given  to  the  trustees,  as 
tbcgr  woidd  be  entitled  to  take  the  estate  sooner  than  they 
otherwise  would  have  done,  if  the  will  had  remained  in  the 
state  in  which  it  was  originally  made.  But  the  alteration  in 
the  date  is  tl||e  i^o^t  m^tarial  circumstance  to  be  attended  to. 
The  original  date  of  the  17th  July,  1818,  was  altogether^ 
obUtfuraled  in  the  will  as  altered,  and  no  particular  day  was 
jiubstitiit^  ia  lie^^  thereof.  It  does  not  appear,  therefore, 
when  the.  alterauon  was  made^  nor  was  the  will,  as  altered,  ever 
jre-§xeculed,  so  as  to  satisfy  the  statute  of  Frauds.  It  could 
not  bave  been  duly  executed  in  181${,  because  Mie  testator 
had  since  signified  his  intention  that  it  should  not  be  con- 
sidered a  will  as  of  that  date,  as  it  was  altogether  obliterated, 
and  the  month  of  November,  1816,  substituted  by  him.  Ia 
point  of  facfy  therefore,  it  bore  no  date  whatever,  and  it  is 
stated  in  the  case,  that  there  was  no  re-publication  of  the 
will  after  it  bad  been  altered.  This^  therefore,  distin- 
guishes the  present,  from  those  cases  where  obliterations  have 
been  made,  so  as  that  the  will  should  not  be  considered  as 
revoked  by  a  mere  alteration  or  erasure,  beyond  the  particular 
object  of  such  alteration  or  erasure.  Although  in  Onions  v. 
Tyrer(a\  which  turned  on  the  act  of  cancelling  being  under 
a  mistake,  and  the  intention  of  the  testator  was  not  to  revoke 
his  first  will  by  cancelling,  but  by  substituting  another  perfect 
will  in  lieu  thereof;  still,  it  was  there  held,  that  where  the 
supposed  revocation  was  by  a  written  instrument,  it  could 
not  make  any  difference  whether  the  writing  was  on  the  same 
vriU  or  on  another  piece  of  paper,  but  that,  in  either  case, 
it  must  be  properly  executed  in  order  to  work  a  revocatiooj 
according  to  the  express  enactment  of  the  statute  of  Frauds, 

(«)  1  Peere  Wsv.  fiX 
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1821.        Here,  (liereforei  the  origimi  will  wis  wot  duly  < 
W^        the  17th  Jtf/y,  1812,  es  required  by  the  fifth  sedkMi  of  ifcat 
o.  statute ;  and  the  obliteration  of  that  date,  and  the  sabatka- 

tion  of  another,  which  was  10  itself  impeifect,  and  which 
appears  to  have  been  made  some  time  in  November^  I8I6, 
can  have  no  effect,  as  there  was  never  any  re^publicatieii, 
but  in  fact,  a  revocation,  by  cancelling  and  obliterating  the 
same,  within  the  sixth  section  of  that  statute  (a). 

Mr.  Sefjt  Lowes,  for  the  defendants.— Hie  original  will,  as 
signed  by  the  testator,  was  well  executed  within  Ae  meaiung 
of  the  fifth  section  of  the  statute  of  Frauds,  and  the  case  of 
Might,  d.  Caier  ▼•  Prtce  (6),  is  altogether  distinguishable  from 
the  present,  as  there  the  testator  was  in  a  complete  rtate  of 
insensibility  when  the  will  was  attested.  Talcing  it,  theie- 
fore,  that  the  original  will  in  this  case  was  wdl  exccaledf 
the  only  question  is,  whether  it  was  revoked  by  the  snbse- 
'  quent  altenltions  and  obliterations  made  therein  by  the  tes- 
tatof.  In  order  to  effect  a  revocation  of  a  wiU  by  cancellii^ 
it  IS  in  itself  an  equivocal  act,  and  it  must  be  shewn  quo 
animo  it  was  cancelled,  for  unless  that  appear,  it-will  not 
artiount  to  a  revocation.  If  a  will  be  cancelled  by  accidentv 
it  would  not  amount  to  a  revocation ;  as  if  ink  be  thrown  on 
it  instead  of  sand,  or  if  a  testator,  desiring  to  cancel  Us 
former  will,  were  accidentally  to  cancel  one  subsequent 
made,  and  meant  to  be  his  last  will.    But  in  Doe,  d.  Ptrka 

(a)  By  whidi  It  U  enacted,  <<  Oiat  no  derlte  ia  writai^  of  laa^  ahoR 
•be  rsvoqaUoy  otbonriie  ttai  by  |opi«.otkor  wHl  or  codicil  ia  wnts^t 
or  other  writing  declariog  the  tame,  or  by  barniog,  cancelUag ,  temringt 
or  obliterating  the  lame  by  the  testator  hfanself^'or  in  hie  pretence,  aatf  by 
*hi»  direoti<vift  and  coaient ;  bat  Uiat  aU  derises  of  land&ebiU  naaata  and 
continne  in  force  ontii  the  same  be  bumty  cancelled,  torn,  or  obliterated 
by  the  testator,  or  by  his  directions,  in  manner  aforesaid,  or 
i  be  aMareil  by  some  OUwr^wUI  at  codicil  in  .wiitiDf,  or  otheri 


of.^   devisor,  signed  in  the  presence  of  three  or. four  vi^nes^ee, 
decktfipg  the  same.'' 

<*>Sl>oag.  Mt. 
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T.  PerJtuiq),  it  was  Md|  t)i»t  pnl^M  tbe  act  of  caiic«lUttqi|  X82l. 
be  oompiete,  as  if  a  testator  did  not  finish  all  that  he  in^ 
tsuded  for  the  purpose  of  destroying  his  will,  it  did  not  "  '^r 
amount  to  a  revocation.  A  mere  intention  to  revoke,  there-'  a^rr. 
fore,  not  carried  completely  into  effect,  does  not  amount  to 
a  revocation  of  a  will  previously  made.  Here,  it  is  quit9 
clear  that  the  testator  intended  to  do  something  more  than 
he  actually  has  done ;— he  was  a  professional  man>  and  well 
knew  the  effect  of  a  revocation ;  but  it  appears,  that  after 
he  had  made  the  alterations  in  bis  original  «ill>  he  ordered 
a  fair  copy  of  it  to  be  prepared,  to  which  be  added  one  other 
immaterial  interlineation,  and  he  allowed  the  seal,  signature, 
and  attestation  of  the  former  will  to  remain  untouched  and 
unaltered,  and  locked  it  up  in  his  drawer,  together  with  the 
fhir  copy-^hat,  therefore,  clearly  shews,  that  he  merely 
intended  thai  another  will  should  be  eiecuted,  differing  from 
the  first  as  expressed  by  him,  bat  which  was  not  carried 
into  effect,  and  therefore  the  original  remained  unrevoked 
and  uncancelled.  The  principal  objection  which  has  been 
relied  on  for  the  plaiiitiffs'is,  as  to  the  obliteration  of  the  date 
as  it  stood  in  the  original  wilU  and  it  has  been  said,  that 
none  has  been  substituted  in  lieu  ther^;  but  tlie  mere  ob- 
literation of  the  date  does  not  of  itself  affect  the  devises  con* 
tamed  therem,  nor  is  it  essential  as  to  tbe  validity  of  a  will — it 
only  affords  evidence  of  the  tiaie  when  it  was  made ;  but  it  is 
equally  operative  if  it  has  no  date  at  all.  \vi  Swinburne 
on  Wills  (b)  it  is  laid  down,  that  ^<  when  the  whole  of  a  will 
13  not  cancelled  or  defaced,  but  some  part  thereof  only 
rastfd,  Uotted,  or  put  out,  it  does  not  av^id  it ;  for  the  other 
parts  of  the  will  do  remain  firm  and  safe  as  they  were  before^ 
although  the  deletion  were  in  the  chief  part  of  it,  uawely, 
tbe  assignation  of  the  executor •'' 

Here,  however,  the  alterations  in  the  original  will  do  not 

(a)  5  Banu  &  Aid.  4^9.  (6)  Part  7.  1. 1€.  Sd  case,  page  538; 

6th  edit. 
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1821.        even  amount  to  a  revocation  pro  tanto ;  for  they  meieTj  point 
out  the  intention  of  the  testator  of  something  more  to  be 
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V.  done  in  future :  viz.  either  of  re-executiog  that  will,  or  of 

making  another,  neither  of  which  was  ever  carried  mto 
effect.  It  has  been  further  contended,  that  by  limiting 
the  estate  of  the  testator's  wife  to  her  widowhood,  and 
striking  out  the  devise  to  her  mother,  it  has  materially  al- 
tered the  nature  of  the  devise,  as  it  tends  to  accelerate  the 
enjoyment  of  the  estate  by  the  trustees;  but  the  devise  to 
them  is  equally  valid,  although  they  might  take  at  an  earlier 
period  than  was  at  first  intended  by  the  testator ;  for  the 
devise  to  the  wife  was  still  good,  so  as  to  entitle  the  de- 
fendants to  detain  the  deeds  in  question,  for  the  purpose  of 
providing  for  her  interest. 

The  cases  of  Sutton  v.  Sutton,  Larkins  v.  Larkins,  and 
Short,  d.  Gastrell  v.  Smith,  shew,  that  obliterations  and  era- 
sures only  operate  as  a  revocation  pro  tanto,  and  that  in- 
terlineations are  altogether  inoperative  without  a  re-publi* 
cation. 

Those  cases  were  determined  on  the  sixth  section  of  the  sta- 
tute of  Frauds — the  object  of  which  was,  that  where  a  testator 
had  expressed  a  clear  intention  by  writing,  such  intent  should 
not  be  superseded  by  any  thing  but  a  clear  act  of  his  own,  ma- 
nifesting a  direct  intention  to  revoke,  and  a  revocation  affected 
by  an  erasure  or  alteration,  can  extend  no  further  than  it  ap- 
pears to  be  (he  intention  of  the  testator  that  it  should  ope- 
rate. In  Sutton  V.  Sutton,  where  lands  were  devised  to 
trustees  to  sell  for  certain  purposes,  except  a  certain  boose, 
which  the  testator  gave  to  his  wife  for  life,  and  after  her 
death  to  his  eldest  son,  and  after  the  execution  of  the  wiD, 
be  sold  the  house,  and  struck  out  the  exception  and  devise 
respecting  it,  yet,  the  devise  to  the  trustees  was  held  not  to 
be  revoked. 

•That  case,  therefore,  shews^  that  in  the  present  instance, 
llie  testator's  confining  the  first  devise  to  his  wife  during  her 
widuwho^,  would  not  affcci  that  made  to  the  tmstees*    So' 
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m  Larkifii  ▼.  Larkins,  where  a  testator^  after  the  execution       1821. 
of  his  willy  struck  out  the  name  of  one  of  the  devisees,  and 
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WiMsoa 
there  was  no  re^publication,  it  was  determined  that  the  will  v, 

was  not  revoked  beyond  the  particular  object  of  such  ^^^^ 
erasure,  which  merely  operated  as  a  revocation  pro  tanto. 
And  in  Skortf  d.  Gastrell  v.  Smithy  wbefe  there  was  an 
erasure  of  the  name  of  one  of  the  trustees,  accompanied 
with  the  additional  fact  of  two  others  having  been  substi^ 
tuted  in  his  stead,  and  the  will  was  not  afterwards  re-pub- 
lished, the  Court  held,  that  the  intent  of  the  testator  appear- 
ing to  be  only  to  revoke  by  the  substitution  of  another  good 
devise  to  other  trustees,  as  such  new  devise  could  not  take 
eflfect  under  the  statute,  for  want  of  the  due  execution  of  such 
altered  will,  it  should  not  operate  as  a  revocation,  or,  at 
most,  it  could  only  operate  as  a  revocation  pro  tanto  as  to 
the  trustee  whose  name  was  obliterated.  So,  here,  the  will 
in  its  altered  state  not  having  been  re-executed,  was  equally 
inoperative,  or,  at  most,  could  only  operate  as  a  revocation 
pro  tanto.  As  well,  therefore,  on  the  facts  of  this  case,  as 
on  principle  and  authority,  the  alterations,-  if  not  altogether  . 
immaterial,  do  not,  at  all  events,  amount  to  a  revocation  o^ 
the  will. 

/ 
Mr.  Serjt.  Pe//,  in  reply. — ^The  class  of  cases  which  have 

been  decided  on  the  sixth  section  of  the  statute  of  Frauds 
are  wholly  dissimilar  from  the  present;  for  here,  the  al- 
terations made  by  the  testator  aiFect  the  whole  subject-matter 
of  his  will.  Whether  the  devise  of  the  freehold  estates  was 
to  his  wife  for  life  or  durante  viduitate,  still,  the  plaintiffs, 
as  heirs-at-law,  are  entitled  to  the  title  deeds  in  question, 
subject  to  her  dower.  No  authorities  have  been  cited,  nor 
position  stated,  to  shew  that  the  original  will  was  well  exe 
cuted,  according  to  the  fifth  section  of  the  statute  of  Frauds^ 
It  is  quite  clear  it  was  not ;  for  Lord  Mansfield,  in  the  case 
of  Righi,  d.  Cater  v.  Price  said  (a),  that  '*  the  testator; 

(«)  1  Dong.  U$, 
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1821.        when  he  signed  the  two  first  sheets,  had  an  intention  of  sign. 
.^•^^        ing  the  olhers,  but  was  not  able ;  he  therefore  did  not  meao 
t.  the  signature  of  die  two  first  as  the  signature  of  the  whole 

will — there  never  was  a  signature  as  of  the  whole."  That 
dictum  is  particularly  applicable  to  the  present  case  as  to 
the  first  objection^  with  respect  to  the  want  of  proper  eie> 
cntion. 

The  main  question,  however,  is,  whether  the  obliteratioiis 
and  alterations  afterwards  made  in  the  will  do  not  amount  to 
a  revocation,  as  to  the  interests  the  defendants  maj  derive 
under  it  I  As  to  whether  it  amounted  to  a  caiicellatioa  bj 
accident,  la  entirely  out  of  the  question ;  and  in  Doe,  d. 
F&rkes  V.  Ptrkes,  it  was  merely  determined,  that  it  was 
properly  left  to  the  Jury  to  say,  whether,  under  the  circum- 
stances of  that  case,  the  testator  had  completely  finished  all 
that  be  intended  to  accomplish  for  the  purpose  of  destroying 
his  will.  It  has  been  said,  that  the  intent  of  the  testator  must 
prevail ;  if  so,  it  is  quite  clear  that  he  meant  that  another 
will  should  be  substituted  for  the  former,  and  snch  act  need 
not  be  done  according  to  technical  or  prescribed  forms. 
Here,  however,  not  only  is  the  interest  of  the  testator's  wife 
limited,  and  the  devise  to  her  mother  altogether  obliterated| 
but  the  date  of  the  will  is  entirely  expunged  and  none  sub- 
•tituted  in  its  stead,  which,  if  taken  with  reference  to  the 
ether  alterations,  amount  to  a  revocation,  within  the  terms  of 
''  cancellii^  or  obliterating  the  will  by  the  testator  himself^ 
contained  in  the  sixth  section  of  the  statute  of  Frauds. 

Lord  Chief  Justice  Dallas. — As  the  facts  of  this  case 
have  been  so  fully  before  the  Courts  it  is  unnecessary  foi 
me  to  recapitulate  them;  aad  two  questioos  have  been 
fuised,  first,  whether  the  will  of  the  17th  July,  181^  vaa 
duly  eiecuted ;  and,  secondly,  suppoaiog  it  to  have  been  ao, 
whether  it  has  been  since  cancelled  or  revoked  by  the  altera- 
tiona  made  in  it  by  the  test^orf  On  the  first  poiik,  it  baa 
been  contended,  that  the  will  was  not  valid  for  ^ant  of  a 
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sufficient  ezecutioiii  inasmuch  as  it  was  written  on  three  sides        1821. 

of  one  sheet  of  paper,  and  the  testator  at  the  end  of  the  will      ^^^^ 

stated  that  he  had  signed  his  name  to  the  two  first  side^  «. 

Pratt. 
thereof^  and  his  hand  and  seal  to  the  last,  whereas  he  merely 

put  his  name  and  seal  at  the  end  of  the  will,  but  did  not 
sign  his  name  to  the  two  first  sides*  In  support  of  this  ob- 
jection, the  case  of  Right,  d.  Cater  v.  Price  has  been  relied 
on,  and  more  particularly  the  language  adopted  by  Lord 
Mansfield  in  delivering  his  judgment,  vit*  **  that  there  were 
many  particular  circumstances  io  that  case  besides  the  general 
question.  That  the  testator,  when  he  signed  the  two  first 
sheets,  had  an  intention  of  signing  the  others,  but  was  not 
able.  He  therefore  did  not  mean  the  signature  of  the  two 
first  as  the  signature  of  the  whole  will.  There  never  was  a 
signature  as  of  the  whole.'' 

I  must  own,  as  far  as  I  understand  that  case  and  the  prin* 
ciple  on  which  it  was  decided,  it  appears  to  me  Co  turn  di# 
rectly  the  other  way,  as  it  shews  a  prospective  intention  oa 
the  part  of  tlie  testator  to  sign  the  other  sheets  of  the  will, 
and  an  incapacity  to  carry  that  intention  into  effect.  There 
too,  the  will  was  prepared  on  five  separate  sheets  of  paper, 
and  the  testator  had  merely  set  bis  mark  to  the  two  first, 
but  was  incapacitated  by  weakness  from  signing  the  third. 
Here,  however,  the  will  was  written  on  one  sheet  of  paper 
only,  and  signed  by  the  testator  at  the  end,  and  the  witnesses 
who  attested  it  must  have  known  whether  he  Mgned  it  at  tha 
time  of  Its  execution  or  not* 

This  case  is  further  distinguishable,  as  there  the  last  sheet 
was  not  signed  at  all,  which  had  the  form  of  the  attestation 
written  upon  it,  but  the  only  attestation  was  written  on  the 
second,  when  the  testator  was  in  a  complete  state  of  in- 
sensibility. 

Here,  however,  it  appears,  that  the  will  was  duly  attested, 
and  the  act  of  the  testator  in  signing  it  points  to  nothing 
prospective.  Whatever,  therefore,  might  have  been  hie 
original  intention  of  signing  the  former  sides  of  the  peper. 
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1821.       it  most  be  iofenred  that  he  had  abandoned  such  intention  bj 

WiNsoR       ^^^  ^"*'  signature  to  the  last,  and  that  he  considered  that 

-  V-  such  signing  would  be  a  suflkrient  execution  of  the  will.    I 

am  therefore  of  opinion  that  there  is  no  vahditj  m  the  nrst 

objection^  and  consequently  that  the  original  will  of  1812  wu 

well  executed. 

The  case  then  resoWes  itjKlf  into  the  main  question,  and 
on  which  it  has  been  principally  argued,  whether,  consideriDg 
that  will  to  be  valid,  it  haS  been  since  revoked  by  the  altera- 
tions and  obliterations  made  therein  by  the  testator?  Hist 
win  depend  upon  the  particular  fact^  as  stated  in  the  caie. 
It  appears  that  the  will  was  duly  attested,  and  that  the  testa- 
tor did  not  intend  to  die  intestate,  is  evident  from  the  alter- 
ations made  by  him  therein,  and  although  in  the  year  1816, 
he  might  wish  to  make  a  different  disposition  of  his  properly, 
he  still  intended  to  dispose  of  such  property,  and  in  pewit  cf 
effect  to  the  same  parties,  with  the  exception  only  of  his 
wife's  mother*  Besides,  a  fair  copy  of  the  altered  will 
was  made,  in  which  he  made  one  alteration  only,  and 
which  was  found,  after  the  testator's  death,  locked  up  toge- 
ther with  the  original  in  its  altered  state.  The  qaestion, 
therefore,  is,  whether,  if  he  had  intended  the  altered  will  to 
stand  in  the  place  of  the  original,  he  has  carried  such  intent 
into  execution,  or  whether,  by  the  alterations,  he  has  done 
that  which  he  appears  to  me  he  did  not  intend  to  do,  al- 
though it  has  been  contended  that  the  obliterations  and  inter- 
lineations amount  thereto,  namely,  to  revoke  his  former  will. 
Wills  may  be  revoked  by  a  variety  of  methods;  but  the  geae- 
ral  doctrine  may  be  comprised  in  two  beads :  viz.  revocatioos 
express,  and  invocations  implied ;  and  under  the  latter  may 
be  classed  all  those  revocations  which  arise  from  the  con- 
struction or  inference  of  intention  ^hich  the  law  founds 
upon  the  collateral  acts  of  a  testator  after  making  his  will; 
and  the  principle  laid  down  by  all  the  text-writers  appears 
to  l>e.this,  that  a  mere  intention,  not  carried  into  effect,  does 
nol  aiiiottut  to,  or  operate  as  a  revocation ;  and  i  take  the 
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iriiitt  to  h9,  that  where  a  testator  designs  to  revoke  a  former        1B21. 
will   by  Vin  in»triiinent  making  new  dispositions  of  his  pro-       J^"^ 

WiNSOR 

perty,  he  discovers  only  a  conditional  intention  to  revoke ;  or,  ^  v. 
in  other  words^  his  intention  to  revoke  is  so  coupled,  in  ap- 
pearance,  with  his  new  testamentary  act,  that  unless  he 
completes  such  act  by  observing  the  formalities  requisite  to 
its  perfection,  he  is  not  looked  upon  in  law  as  manifesting 
a  deliberate  purpose  of  revoking.  The  trtie  distinction, 
therefore,  is,  that  where  there  is  evidence  of  an  intention  to 
revoke,  if  that  intention  has  not  been  completelj  carried 
into  effect,  the  first  will  shall  stand  unrevoked,  even  though 
the  dispositions  of  the  second  be  ever  so  inconsistent  with  the 
former.  Here,  all  die  alterations,  and  all  the  evidence  of 
the  intention  of  the  testator  to  revoke,  appear  on  the  face 
of  the  will  itself;  and  after  making  those  alterations,  if  he 
had  intended  to  effectuate  a  revocation,  he  might  either  have 
cancelled  the  will,  or  he  might  have  destroyed  it.  How- 
ever, he  has  not  done  so,  but  merely  made  some  alterations 
on  the  face  of  that  instrument  which  he  intended  to  have 
adopted  in  the  fair  copy  which  was  afterwards  prepared ; 
and  he  did  not  intend  altogether  to  revoke  the  devises  con- 
tained in  that  will,  or  to  die  iutestate,  but  merely  to  make 
another  will,  to  alter  the  effect  of  some  of  those  previous 
bequests. 

With  respect  to  the  revocation  of  a  will  by  cancellation, 
it  must  be  observed,  that  euch  act  is  in  itself  equivocal, 
and  that  its  operation,  as  a  revocation,  depends  upon  the 
intent  with  which  it  was  done ;  and  if  a  tesUtor  does  not 
mean  to  revoke  a  former  will  by  cancelling,  simply  as  a 
self-subsisting  and  independent  act,  but  by  substituting  at 
the  same  time  atiother  perfect  will  in  its  place,  the  effect  of 
such  cancelling  depends  on  the  validity  of  the  second  will, 
and  ought  to  be  taken  as  one  act  done  at  the  same  time ;  so 
that  if  the  second  Mill  is  not  valid,  and  without  which  the 
testator  would  not  have  cancelled  the  first,  the  cancelling  of 
the  tirst  will  being  dependent  thereon,  ought  to  be  looked 
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182U       upon  fli  Diill  and  inopendVe  alao.    I  «b  therafeie  of  opi- 
WiM^R       nion  that  od  these  broad  grounds^  as  cotiplcd  with  the  facts 
'•  of  ibis  case»  the  testator  onljf  intended  to  carry  the  alterations 

made  by  hinii  into  eiecution  by  a  future  will|  which  intenOoQ 
was  never  effected^  as  he  merely  incorporated  the  interlioeft- 
tiona  b  the  former  instrument.  1  therefore  think  that  die 
oripnal  will  is  in  itself  valid,  and  consequently  that  the  de- 
fendants are  entided  to  judgment. 

Mr.  Justice  Pabk. — I  am  of  the  same  opinion  on  both 
points.  With  respect  to  the  first,  as  to  whether  the  original 
will  was  well  executed,  it  does  not  appear  to  me  to  have  any 
v^eight  whatever  in  considering  this  case,  nor  ia  the  decisioa 
of  the  Court  in  Right,  d.  Cater  v.  Price  applicable  to  sup- 
port  it.  If  the  testator  had  omitted  to  sign  his  name  at  the 
end  of  the  will,  that  case  might  have  been  in  point;  but  as 
he  has  done  so,  I  think  it  is  immaterial  whether  he  aigned  it 
to  the  two  first  sides  of  the  paper  or  not  4  but  this  point  ap- 
pears to  me  to  have  been  disposed  of  by  the  Court,  for  the 
reasons  suggested  by  them  in  an  early  part  of  the  argument. 
The  second  and  main  question  therefore  is,  as  to  the  ob- 
literations and  alterations  made  by  the  testator  in  the  origi- 
nal will,  which  point  has  been  so  fully  gone  into  by  my 
Lord  Chief  Justice,  that  it  will  be  unnecessary  for  me  to  say 
much  on  the  subject.  The  difficulty  that  presented  itself  to 
my  mind,  arose  ftt>m  the  frequency  of  the  erasures  and  in- 
terlineations, which,  it  has  been  contended  for  the  plaintiffi, 
amounted  to  a  revocation,  and  virtually  avoided  the  will; 
but,  on  looking  to  the  statute  of  Frauds,  relative  to  questions 
of  this  nature,  and  the  cases  that  have  been  decided  on  its 
construction!  this  objection  appears  to  me  to  have  hot  little 
weight.  That  statute  has  pointed  out  the  mode  of  avoid- 
ance of  wills,  and  has  provided  thai  **  all  devises  and  be- 
quests of  lands  shall  remain  and  continue  in  force  until  the 
•aroe  be  buret,  cancelled,  torn,  or  obliterated  by  the  tes- 
tator, or  by  his  directions ;  or  unless  the  same  be  altered  by 
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actine  other  will  or  codicil  in  writ ing,  or  oth«r  writing  of  the  IBIU 
derisor,  signed  in  the  presence  of  three  or  more  witnesses,  wimsoe 
declaring  the  same.*'  I  think  there  can  be  no  doubt  that 
the  alterations  in  this  will  do  not  fall  within  the  provisions 
of  that  statute,  either  by  cancelling  or  obliterating.  Cati- 
cellation  is,  in  fact,  the  result  of  all,'  and  the  obliterations 
here  made  do  not  answer  either  of  these  descriptions.  Even 
if  they  did^  it  is  necessary  to  consider  whether  the  acts  done 
by  the  testator  were  done  animo  revocandi  If  That  is  gene- 
rally a  qaestion  for  the  Jury  to  determine ;  but  in  the  present 
instance  it  has  been  left  to  the  Court ;  and  I  take  the  rul^ 
to  be  clear,  as  stated  by  my  Lord  Chief  Justice  from  the 
case  of  Onions  v.  Tyrer,  viz.  that  if  a  testator  make  a  se^ 
cond  will,  and  in  terms  revokes  the  first,  but  it  appears  that 
the  revocation  of  the  first  will  was  only  to  give  effect,  to  the 
second,  the  second  is  no  revocation,  unless  it  be  completed, 
or  rendered  available  as  a  declaration  in  writing  within  the 
•Clitute.  If  a  testator  expresses  a  direct  dissatisfaction  of  his 
original  will,  it  may,  perhaps,  have  the  effect  of  a  revoca- 
tion ;  but  if  his  intent  is  merely  to  make  observations  on  it, 
^ith  a  view  to  do  some  other  substantive  act  to  be  conn 
pleted  thereafter,  it  will  not  amount  to  a  revocation,  although 
it  be  apparent  that  the  testator  intended  that  a  fair  copy 
€f  the  will  as  altered,  should  be  made  and  eiecuted.  In  thii 
point  of  view,  the  case  of  Doe,  d.  Perkts  v.  Perket  seems 
to  me  to  bear  on  the  present  question ;  for  nothing  can  be 
•tronger  than  the  feeling  the  testator  there  manifested  at  thef 
Bioment  he  began  to  destroy  his  wilt.  In  a  fit  of  passion,  he 
tore  it  through  twice,  and  after  his  death  it  was  found  in  four 
parts ;  but  on  his  anger  abating,  he  folded  up  the  will,  torn  as 
it  was,  and  said,  '<  it  was  a  good  job  that  it  vrtai  no  worse,** 
and  after  fitting  the  pieces  together,  he  added,  "  there  is 
nothing  ripped  that  will  be  of  any  signification  to  it."  The 
learned  Judge  there  left  it  to  the  jury  to  say  whether  the  tes* 
tator  had  done  all  he  intended,  or  whether  he  wss  not  preven^ 
ed  from  completing  the  act  of  destruction  he  at  first  meant ; 
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1821.  aqd  Ibe  jur>  .having,  found  that;  he  bad  not  done  all  that  ha 
J^T"^^  h<u]  intended  to  do  for  the  purpose  of  destroying  the  wiU,  the 
Court,  on  a  modou  for  a  new  trial,  held,  that  it  was  properly 
left  to  them,  and  refused  to  disturb  the  verdict  which  was 
given  in  favour  of  the  devisee.  Here,  it  appears  to  me  to 
be  manifest  that  the  testatw  did  not  mean  to  die  intestate,  as 
he  merely  made  some  alterations  as  to  the  estate  the  parties 
iwere  to  take,  leaving  the  principal  part  of  the  will  as  it 
originally  stood,  and  it  is  equally  clear,  that  he  intended  that 
a  new  will  should  be  afterwards  executed,  as  a  lair  copy  was 
prepared,,  but  which  ^vas  never  carried  into  effect  For  these 
reasons,  I  am  of  opinion  that  the  obliterations  and  alteradona 
made  in  the  original  will,  as  coupled  with  the  circumstances 
of  the  case,  do  not  amount  to  a  revocation*  and  therefore 
that  the  plaintiffs  are  not  entitled  to  recover  in  the  present 
action* 

Mr.  Justice  Bobrough. — It  appears  to  me,  that  the 
statute  29  Car.  2.  c.  3,  is  of  itself  decisive  of  this  case. 
.  VVitli  respect  to  the  first  point,  1  think  the  will  was  well 
executed,  according  to  the  fifth  section  of  that  statute,  al- 
though an  objection  has  been  raised  as  to  the  mode  of  the 
signature  of  the  original  will  by  the  testator.  The  last  sen- 
tence expresaes,  that  he  had  signed  his  name  to  the  two  first 
sides  thereof,  and  his  hand  and  seal  to  the  last ;  and  he  signed 
the  latter  as  one  of  the  three,  which  amounted  to  an  express 
adoption  of  the  whole,  and  his  signature  at  the  end  is  eqoi- 
valent  to  a  signature  of  the  three.  Neither  do  I  think  that  the 
obliterations  and  int^riineations  made  therein,  fall  within  die 
spirit  or  meaning  of  the  sixth  section  of  thst  act.  It  has  been 
said,  that  they  have  the  effect  of  altering  the  estate  of  the  tms* 
tiees,  by  accelerating  their  interests  as  to  the  freehold  property 
devised  to  the  wife,  as  they  limited  her  life  interest  to  the 
tprm  of  her  widowhood.  But  even  should  they  have  this 
effect,  I  do  not  think  the  nature  of  the.  case  would  be  al- 
tered.   So,  the .  obliteration .  of  the  devise  to  her  mother. 
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merely  expedites  the  time  when  the  trustees  were  to  ha?e 
taken  possession  to  execute  the  purposes  of  the  will ;  but  at  all 
eyeiits,  these  alterations  cannot  be  considered  as  an  oblitera- 
tion or  cancellation  within  the  meaning  of  the  statute  of 
Frauds.  It  was  merely  an  inception  of  an  act,  as  expressing 
the  future  intent  of  the  testator.  That  is  apparent  from  his 
having  a  fair  copy  of  the  will  prepared,  which  he  intended 
should  be  executed  afterwards,  but  which  was  never  done ; 
nor  was  it  at  all  carried  into  effect  to  make  it  valid  as  a  will  to 
affect  his  real  estate,  and  the  testator,  who  appears  to  have 
been  a  professional  man,  must  have  known  that  it  should  have 
been  duly  executed  in  the  presence  of  three  witnesses,  in  or- 
der to  render  it  operative,  or  that  it  might  amount  to  a  revoca- 
tion of  his  original  will.  Whatever  effect  the  alterations  may 
have  as  to  the  petsonal  property  of  the  testator,  it  is  quite 
clear  that  it  could  not  alter  the  devises  relative  to  his  real 
estate.  If  there  be  any  doubt  entertained  as  to  the  former, 
it  may  be  enquired  into  in  the  Spiritual  Court.  I  am  there- 
fore of  opinion,  that  the  plaintiffs  are  not  entitled  to  reco- 
ver the  title  deeds  iii  question  from  the  defendants,  who  act 
as  executors  and  trustees  under  the  will. 


ia2i. 

WiiMea 

V. 
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Mr.  Justice  Richabd8on.-^I  entirely  agree  with  the 
rest  of  the  Court,  in  the  opinion  which  I  entertain  on  both 
points,  and  on  which  my  Lord  Chief  Justice  has  expressed 
himself  so  fully.  Upon  the  first,  I  shall  merely  observe, 
that  I  consider  the  original  will  to  have  been  well  executed, 
aa  the  testator  did  all  he  intended  to  do  at  the  time  of  its 
execution.  As  to  the  second,  with  respect  to  the  interlinea- 
tions and  obliterations,  it  turns  entirely  on  a  different  ground, 
and  I  fully  concur  with  the  Court  in  thinking,  that  he  did  not 
intend  to  revoke,  but  only  to  alter  his  will,  or  do  some  further 
act  which  was  not  completed,  or  carried  into  effect.  £ven 
if  he  had  intended  that  the  alterations  in  question  should 
have  the  effect  of  revoking  his  will,  still,  it  would  not  amount 
to  such  a  revocation  as  is  required  by  the  statute  £9  Car.  2. 
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ini.        e.  3,  as  it  bas  not  been  executed  as  directed  bj  tbmt  sUtiite. 
.^^^]|^^      I  concur  with  my  Brother  Burroughs  that  the  fair  copy  aivst 
r.  have  been  duly  attested,  so  as  to  make  it  valid  as  a  will  to  af- 

fect his  real  estate.  According  to  the  case  of  SuUan  ▼.  Sacftoa, 
and  the  other  decisions  that  foUowed  it,  I  do  not  think  tbat 
the  alterations  in  question  wouM  amount  to  «  rerocatioD  of 
the  devise  of  the  freehold  estate  of  the  testator  to  the  tins* 
tees ;  and  all  the  facts  of  this  case  shew,  that  he  did  not 
intend  to  revoke  bis  original  will.  The  interltneatioiis  were 
merely  inserted  as  memoranda,  as  to  the  contents  of  a  wBI 
to  be  drawn  and  execnted  afterwards.  That  is  appaient 
from  his  having  a  fair  copy  made  of  the  or^aal  will  as 
altered.  He  therefore  never  in  ended  to  have  &d  intes- 
tate as  to  his  real  property.  The  acts  of  substitution  were 
inchoate  and  incomplete,  until  the  second  will  had  been 
duly  executed ;  and  as  this  was  never  effected,  I  am  of 
opinion  that  the  origmal  will  has  not  been  impeached,  sad 
consequently  tliat  there  mast  be 

Judgment  for  the  defendants. 
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GiLi.  and  others  t.  Ktmbr  and  others.  Satnrdajr, 

This  mus  an  action  for  money  had  and  receitedi  to  which  The  mere  cir- 

the  defendants  pleaded  the  general  issue.  a  principarB 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  Dallas,  o"ht"lctoJ' 
at  Guild/tall,  at  the  Sittings  after  the  last  Michaelmas  Term.  <<>  whom  uroods 
the  Jury  found  a  verdict  for  the  plamtiffsi  damages  2^500/.  ed,  to  be  pro- 
subject  to  the  opinion  of  the  Court,  on  a  case  of  which  the  ^f  ||,e  p^'^' 
following  is  the  substance :—  «*« Jj  ^do?* 

The  plaintiffs  carried  on  business  as  merchants,  in  part-  not  aathorise  | 
nership  at  Rio  de  Janeiro,  under  tjie  firm  of  Gill,  Fielding,  piedire  them 
and  Brander.     The  defendants  are  considerable  brokers  in  pjjgeof  railin 
London.    In  the  beginning  of  October,  ISlQy  Gi7/ retired,  money  to  meet 
and  a  new  partnership  was  formed  between  the  remaining  Where,  there- 
partners,  and  two  oihtr  persons,   under  the  firm  of  Field-  ha(?'bccora«  ^' 
ingl  Brander,  Jveline,  and  Lyne.      Joseph  Lyne  and  Co.  \!^l^^^^  *°^ 
carried  on  business  chiefly  as  commission  merchants,  in  Lon-  had afterwania 
don,  and  also  as  general  merchants  oh  their  own  account.  Held  tha^Uie' 
In   the  beginning  of  December,  1 819,  Joseph  Lyne  and  Co.  EUghl^reeover 
received  from  Fieldins,  Brander,  Aveline,  and  Lyne,  a  letter  ■«  against  him 

._  n     r   1  J-  !    •       .  r,..       ,  the  whole  of 

contaming  a  bill  of  Jadmg  and   mvoice.     Ibe  letter  was  the  proceeds 

dated  at  Xio  de  .Janeiro,   on  the  13th  Ot/aier,  1819,  and  T/ara^clion' 

after  stating  that  diey  had  transmitted  to  them  the  account  ^^r  money  had 

and  received, 
current  betw^een  them  and  the  kite  partnership  of  GUI  and  although  the 

Co*,  and  requesting  ibem  to  open  a  fresh  one  on  account  of  propriated^^ 

the  new  firm,  contained   the   following  advice : — Althoi^h  ^l^^^  ^* 

your  letter  of  the  Ifith  August,   does  not  give  as  very  de-  danced  by  the 

tailed  accounts  of  your  market  for  articles  of  our  produce^  payment  of 

in  the  expectation  of  the  packet  meeting  widi    detontioa  drawn  by  m!^ 

after  the  date  thereof,  still,  we  are  informed  through  other  priacipml. 

sources,  of  the  favoumble  turn  that  had  taken  place  with 

regard  (o  coffee,  which  has  induced  those  belonging  to  the 

late  firm,  to  ship  by  the  Fortitude,  Ckment  Worts,  master, 

bound  to  your  port,  and  addressed  to  your  coasignment/' 
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3821.        ^^^  bags  of  the  first  quality,  invoice  and  bill  of  lading  of 


which  jou  have  herewith,  the  former  amounting  toRsA4,579» 
Oiix  ... 

r.  380,  and  against  the  same  we  have  valued  on  you  in  six  bilb. 


Kymbr. 


as  particularised  at  foot.     We  have  to  request  you  will  dis- 
pose of  this  consignment  to  the  best  advantage,  and  protect 

us  by  insuring  against  all  risks. 

We  remain,  &c. 

Fielding,  Brander,  Jveline,  and  Lyne. 

The  list  of  these  six  bills  was  headed,   ''  Note  of  bills 
drawn  against  shipment  per  Fortitude. 

619/.  158.  lOd.  Order  Thomas  Izon,  value  of  J.  D.  Thom- 
son and  Co.f  dated  Utfa  October. 
294/.  55.  6J.  •  .  ...  .  John  Carmichael,  ditto. 

77/.  lis.  lid fV.  J.  Bell,  ditto. 

36/.  10s.  9c/ James  S.  Pott,   value  of  Broarii, 

fVatsoti,  and  Co,,  ditto. 

160/.  Is.  7d. John  and  Edward  Brooke  and  Co., 

value  of  W.  March  and  Co.,  ditto. 

400/.  Os.Od. Fultons  and  Co.^  value  of  William 

Bovy,  ditto. 

jf  1588.  5s.  Id.  sterling,  in  six  bills  at  60  days  sight.** 

The  invoice  accompanying  the  letter  commenced  tbas: — 
''  Rio  de  Janeiro,  13tb  October,  1819. 
<<  Invoice  of  533  bags  of  coffee,  shipped  by  Fielding^  Bnut' 
der,  Ateline^  and  Lyne,  on  board  the  Fortitude,  Clement 
Worts,  master,  bound  for  London,  and  consigned  there  to 
Messrs.  Joseph  Lyne  and  Co.,  for  sale,  on  account  and  risk  of 
Messrs.  Gt//,  Fielding,  ttnd  Brander.''— The  bill  of  lading 
also  suted,  that  the  coffee  was  shipped  by  Fielding,  Bran- 
der, and  Co.,  and  consigned  to  Messrs.  Joseph  Lyne  and 
Co.,  or  their  assigns,  he  or  they  paying  freight  for  the  same. 

The  ship  arrived  with  the  coffee. on  board,  in  tlie  beginning, 
of  February,  1820.     Joseph  Lyne  and  Co«'  had  previously 
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sold  the  coftee  to  the  defendants  for  anival,  on  cotoditioQ'       1821. 
that  it  arrived  by  a  specified  time ;  but  as  it  did  not  arrive 


Gill 


BLymir. 


by  that  time,  they  refused  to  accept  it,  and  this  bargain  was       ^_©, 
at  an  end.     On  the  12th  February^  the  coffee  in  question 
was  put  into  the  hands  of  the  defendants,  as  brokers,  for 
sale.     Charlet  Lyne,  a  partner  in  the  house  of  Joseph  Lyne 
and  Co.,  called   upon  the  defendants  and  stated,  that  theiir 
refusal  to  accept  the  coffee  as  purchasers  would  very  much 
inconvenience  his  house,  as  they  were  drawn  upon  against  ity 
and  asked  them  if  they  would  make  an  advance  upon  it,  to 
enable  Joseph  Lyne  and  Co.  to  meet  those  bills,  observing, 
that   they  did  not  want  money  exactly,  and   that  a  bill  of 
3000/.  at  two  months  would  do.     After  some  conversation 
about  the  weight  of  the  coffee,  Charles  Lyne,  at  the  request 
of  the  defendants,   fetched  the  invoice  and  delivered  it  to 
them.     After  they  had  looked  at  it,  they  made  some  calcula- 
tions,  and  consented   to  advance  2500/.  upon  the  coffee.' 
They  accordingly  accepted  a  bill  on  that  day  for  such  amount, 
at  two  months,  which  Joseph  Lyne  and  Co.  immediately  dis- 
counted with  their  bankers,  for  the  purpose  of  meeting  the 
several    bills    that  were    becoming    due,   and   the   bill   for 
£94/.  5s.  6d.,  payable  to  the  order  of  Carmichael,  mentioned 
in  the  letter  of  the  Idth  October,  was  paid  out  of  the  funds 
so*  raised.    All  the  other  bills  were  retired  on  behalf  of  the 
plaintiffs,    and  were  never  any  charge    upon  Lyne  and  Co. 
or  their  estate.      At  the  time  of  the  above  advance,   the 
coffee  being  in  the  West  India  Dock  warehouses,  the  trans- 
fer order  to  the  Doc'k  Company  was  banded  to  the  defend-' 
ants,  and  they  were  empowered  to  sell,  but  they  were  to' 
consult  with  Lyne  and  Co,  before  the  sale,  as  to  the  price. 
Tlie  defendants,  on  the  15th  March,  1820,  sold  the  coffee 
for  Joseph  Lyne  9Xid  Co.,  and  on  the  \Qih  April  following, 
rendered  an  account  of  the  sale,  by  which  it  appeared,  that 
the  net  produce  thereof  amounted  to  4033/.  Os.  6d. 
^  On  the  15th  Februaty,   1820,    Joseph  Lyne   and   Co. 
•topped  payment,  and  a  commission  of  bankrupt  was  after- 
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y99iti»  awarded  against  them.  At  the  time  they  ttopped, 
they  were  indebted  to  the  old  6rm  of  Gill,  Fieldurg,  and 
Brander,  and  also  to  the  new  firm  of  Fielding,  Brauder, 
Jveline,  and  Lynf.  The  bUl  for  «500/,  was  duly  paid  by 
the  defendants. 

The  Jury  found  specifically  as  a  fact,  that  at  the  time  the 
defendanU  agreed  to  advance  the  2500/.,  it  was  known  to 
them  that  the  coffee  was  the  property  of  the  plaintiffs.  The 
defendants  paid  into  Court  the  sum  of  1533/.  Os.  6d. 


The  question  for  the  opinion  of  die  Court  was,  whether 
the  plaintiffs  were  entitled  to  recover  the  entire  balance  of 
2500/.,  or  only  part  of  it.  If  the  Court  should  be  of  opi- 
nion that  they  were  entitled  to  recover  the  whole,  then  the 
verdict  was  to  stand  ;  if  less  than  the  whole,  the  verdict  lo 
be  reduced  accordingly;  and  if  the  plaintiffs  were  not  en* 
titled  to  recover  at  aU|  a  nonsuit  was  to  be  entered. 

The  case  came  on  for  arguoaent  this  day,  m^ea 


Mr.  Serjt.  Taddy,  for  the  plaintiffs,  submitted,  first,  that 
they  were  entitled  to  r^over  the  whole  balance  of  250(V. 
Secondly,  that  at  all  events,  the  defendants  could  ooly  deduct 
the  sum  of  294/.  5s.  6d,  applied  by  Lyue  and  Cp.  lo  the 
payment  of  the  bill  drawn  by  the  plaintiffs,  payable  to  the 
order  of  Carmichael\  and,  thirdly,  that  they  wei«  entitled 
to  recover  as  for  money  had  and  received  by  the  defendants  to 
their  use ;  and  that  the  only  distinction  in  this  form  of  action 
was,  that  they  could  only  recover  the  money  actually  received 
by  the  latter,  and  not  the  value  of  the  coffee,  which  Acy 
might  have  been  enabled  to  do,  had  they  brought  an  action  of 
trover. — First,  it  is  a  general  principle,  and  settled  rule  of 
law,  that  a  factor  haa  no  authority  to  pledge  the  goods  of  his 
principal.  Thtf  principle  was  cecogniced  and  adopted  sa 
the  caie  of  Martim  v.Ca/ei  (a),  vhcM  al  die  praaiovs  m- 
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thoritief  wm  refenred  to  and  maturely,  eoosidered.     Pa^        1821. 
tenon  v.  l^ash  (a),   and  Daubigny  y.  Duval  (b),    are    con- 


GltL 
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firmatory  of  this  principle;  and  in  De  Bouehout  v.  Gold-  o. 

smid  (c)f  it  was  held^  that  it  was  of  no  consequence  that  the 
pledgee  was  ignorant  of  the  ftctor's  not  being  the  owner ; 
and  Lord  Loughborough  there  said  (d),  **  There  is  no  donbt 
that  if  goods  are  consigned  to  a  factor  to  selli  he  cannot 
pledge  them :  it  must  be  a  bon&  fiik  sale  for  valuable  coi^ 
sideration.  I  take  it  not  merely  to  be  a  principle  of  the  law 
of  England,  but  by  the  civil  law»  that  if  a  person  is  acting 
er  mandatOf  those  dealing  with  him  must  look  to  his  mau'- 
date." 

This  case  therefore,  ranges  itself  under  the  principle 
which  has  been  adhered  to  in  former  decisional  except  that 
in  some  of  those,  the  advances  were  made  generally  on  the 
credit  of  goods  of  third  persons  in  the  bands  of  the  factor, 
and  not  on  goods  wliich  form  the  specific  ground  of  action : 
but  that  makes  nO'  difference,  nor  does  it  cease  to  be  a 
pledge,  whether  the  property  pledged  be  more  or  less  ex* 
tensive,  or  whether  it  be  mited  or  complicated  with  the  pro- 
perty of  others.  Here,  however,  it  is  stated  as  a  specific 
fact,  that  when  the  advances  were  made  by  the  defendants. 
It  was  stated  to  them  by  lyne  and  Co.  that  bills  were 
drawn  by  the  plaintiffs,  against  the  coflfee  consigned  to  them. 
That,  too,  is  immaterial;  for  the  defendants  knew  that  the 
coffee  was  consigned  to  Lyne  and  Co.  for  sale ;  and  they 
were  also  well  aware  of  the  situation  in  which  they  stood 
with  respect  to  the  [rfaintiffs,  as  their  principals.  No  hard-^ 
ship,  therefore,  can  be  urged  on  the  part  of  the  defendants, 
who  had  a  full  and  perfect  knowledge  of  all  these  facts. 
By  the  advance  they  made  to  Lyne  and  Co.^  they  took  upon 
themselves  the  risk  of  their  applying  such  advance  properly. 
Besides,  the  defendants  did  not  take  up  the  bills  drawn  by 
the  plaintiffs  on  Lynt  and  Co.^  but  gave  their  acceptance  for 

(a)  %  Stra.  tlTa^   .  ^      -(jJST^rm  l^sp.  604.      i  i  ■  (f )  5  Vci.  ttl. 
vol..  Y.  L  L 


^Qg  CAStS    IN  SA8TBB   TSBM, 


Giix 

9. 


jsai.  the  whole-advancc  to  the  latter  aa  the  ftctora  of  the  plain* 
tiffii,  out  of  the  proceeds  of  which  accepUnce,  only  oac 
of  those  bills  was  paid,   viz.  that  for  294i.  5».  6d.      In 

KTim.  jif^y^i^i  V.  Coles,  Mr.  Justice  Bayl^  put  this  very  caae; 
for  he  said  (a),  "  Cases  may  perhaps  exist,  where  a  ptin- 
cipal  would  be  bound  by  a  pledge  made  by  his  factory  but 
supposing  one  of  those  cases  to  be  where  moo^  has  been 
advanced  in  payment  of  a  bill  drawn  by  the  piincipal  for 
part  of  the  price  of  the  goods,  it  is  not  so  found  hers; 
on  the  contrary,  the  claim  is  in  respect  of  geneial  ad- 
vances; and  if  it  had  been  so  found,  I  do  not  aay  that  it 
would  have  made  any  difference."  Even  in  the  case  of  a 
foctor,  whose  course  of  dealing  justifies  the  implicacioB  of 
an  authority  to  sell,  the  sale  must  be  absolute,  in  order  to 
be  binding  upon  the  principal;  for  if  goods  be  placed  in  the 
hands  of  third  persons,  not  as  buyera,  but  for  the  purpose  of 
obtaining  a  buyer,  this  dbposiuon  of  the  property  amooats 
to  a  pledge,  and  the  pawnees  have  no  right  to  retain  it,  or 
the  proceeds  of  it  from  the  principal,  although  th^  may 
have  made  advances  to  the  factor  upon  it.  Sh^pkg  v. 
Kymr  (A).— Secondly,  as  to  whether  the  defeodanto  csa 
deduct  the  amount  of  the  bill  paid  by  Lyite  and  Co.  to  the 
order  of  Carmichael,  more  fiicts  should  have  been  Iband 
in  the  case,  in  order  to  entitle  them  to  daim  thai  deduction* 
It  is  not  enou^  that  the  mon^  happened  to  be  ao  apptied. 
The  authority  given  by  the  plaintjffs  tol^ne  andCo^  as 
factors,  was  to  sell,  and  apply  the  proceeds  of  the  sale  in 
discbaige  of  the  bills  so  drawn.  These  bills  were  drawn  at 
sixty  days  sight;  and  the  plaintiffs  therefore  contemplated 
that  the  coffee  might  be  sold  before  the  arrival  of  the  bills, 
or,  at  all  events,  before  they  should  become  payable;  bat 
no  sale  was  effected  until  a  long  time  afterwards,  and  before 
it  took  place,  a  commission  of  bankrupt  had  mtervened 
against  Lyne  and  Co.    They  had  not  pursued  the  autfaori^ 

(a)  1  Manl.  Sc  l^tlw.  150.  ■  ft)  U,  48«. 


iN  THB   SBCOND   YBAR  -OV    QBO.    IV.  509 

givien  them  by  the  plaintiffs^  aod  tb^rdbre  their  assifoees  eao-  182^1. 
not  claim  the  sum  advanced  by  the  defendants  under  their  ^^ 
commission.    Besides^  Lyne  and  Co.  were  indebted  td  both  v. 

the  old  and  new  firms  of  the  plaintiffs,  and  therefore  by  taking 
the  bill  into  account,  the  balance  would  be  altered. 

Thirdly,  as  to  the  form  of  action^  it  only  precludes  the 
plaintiffs  from  recovering  more  than  the  sum  received  by  the 
defendants  as  the  produce  of  the  sale,  and  not  the  value  of 
the  coffee.  It  maybe  contended  for  them,  that  the  pbunfiffs 
have  affirmed  the  contract  under  which  the. money  was  re- 
ceived by  brmging  the  present  action ;  but  they  go  wbdiy  be- 
side 'the  agreement  made  between  Xyne  and  Co.  and  the  de- 
fendants : — the  coffee  has  been  converted  into  money  fay  the 
latter,  and  the  plaintiffs  have  therefore  a  right  to  claim  the 
amount  as  money  had  and  received  on  their  account,  by  con- 
fining themselves  to  the  receipt  of  that  sum^  and  not  adopt- 
ing any  antecedent  arrangeme«it  between  die  parties.  It 
would  be  a  different  clise,  iC  a  special  action  had  been  brought 
on  the  agreement;  but  the  plaintiffs  have  a  right  to  recover 
llie  proceeds  of  the  sale  of  the  coffee  as  though  it  was  the 
coffee  itself  J  as  they  may  be  considered  .as  utter  strangers 
to  the  terms  under  v^ch  it  had  been  deposited  with  the  de- 
fendants* Although  in  Smkh  v.  Hodaan  (a),  where  a  bank- 
rupt, on  the  eve  of  his  bankcuptcy,  sold  goqds  to  a  credito/j 
with  a  view  to  a  fraudulent  preference :  but  the  assignees 
brought  an  action  of  oistiinpsj^  for  goods  sold  and  delivered,  - 
the  form  of  the  action  was  held  to  be  an  affirmance  of  the 
contract  of -sale,  so  as  to  entitle  the  creditor  to  set  off  his 
debt: — yet  that  case  is  distinguishable  from  the  present, 
as  there,  the  plaintiffs  declared  for  goods  sold  and  delivered, 
whilst  here,  they  merely  seek  to  recover  the  money  which 
the  defendants  had  received  for  the  proceeds  of  the  sale  of 
the  coffee. 

In  Wright   v.  Campbettib),  Lord  MangfieU   said,  that 
**  if  a  factor  pays  over  money,  with  notice,  to  a  third  per* 

W  4  t^m  n^f,  tlU   ■  W  4  Burr.  S050, 
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1821         "^"^  ^^°  *^  "•y  **  followed  in  the  liuidg  of  such  durd 
s^       person ;  for,  in  such  case,  it  remains  in  his  hands  josl  as  it 
^["-^       did  in  the  hands  of  ihe  factor  himself.''    So,  Mr.  Justice 
KvuER.      Le  BlanCf  in  SUplof  v.  Kymer^  obserred  (a),  that  <*  the 
plaintiffs'  agents  were  in  the  habit  of  employing  the  de- 
fendants, and  placing  cargoes  in  their  hands  for  sale,  and  of 
drawing  bills  upon  them  on  account  of  such  caigoes.    This 
therefore  was  a  habit  of  dealii^,  not  by  way  of  sale  to  ihem 
of  such  cargoes,  but  by  drawing  in  advance  upon  them  as 
upon  a  pledge.    It  was  placing  goods  in  their  hands,  and 
drawing  upon  them  on  account,  not  in  the  character  of  priiH 
cipals  receiving  payment  for  the  goods,  but  in  that  of  brokers 
employing  others  to  make  sale  for  them,  and  receiving  a  gross 
sum  in  advance,  to  be  afterwards  adjusted  when  the  proceeds 
were  finally  accounted  for.    If  then  the  plaintiffs  afterwards 
interpose  as  principals,  and  call  in  the  defendanU  as  brokers, 
before  they  have  accounted  with  the  agents,  they  have  a  i%lit 
90  to  do,  and  recover  the  money."    Although  in  Pultnmf  v. 
Keymer  (ft),  it  was  determined,  that  whcare  a  consignee  of 
goods,  for  the  purpose  of  sale,  deposited  them  with  a  broker, 
who,  on  the  faith  of  that  deposit,  advanced  money  fo  pay 
the  duties  and  other  charges  upon  those  goods,  such  broker 
must  stand  in  the  situation  of  the  consignee,  and  was  endded 
to  retam  till  his  advances  vv0t«  satisfied ;  stoll,  the  different 
decisiotis   on  this  subject  were  not  brought  before  Ijord 
Eldon,  by  whom  that  case  was  tried^  and  on  its  being  dted 
in  Mariitn  v.  Cotes,  Lord  Elknborough  observed  (c),  dnt 
**  there  the  broker  had  a  lien  for  the  duties,  and  that  Lord 
£^ri  held  that  he  was  not  bound  to  take  die  indemiuty  of 
another  in  lieu  of  his  lien.*'  (d) 

(«)  1  Maal.&  Sdw.  49«. {b)  3  Esp.  Rep.  ISS. (r)  1  Maat  A 

Selw.  i45. 

(d)  IThe  case  of  PwUmiif  ▼•  K^sfmcr,  tppears  to  have  been  over-nikd 
by  Sottff  w.  RMM9n9  (•)  and  Co^Heiwi  v.lr(«K(t),  ^h^re  it  wMbeU,  tbat 
wbere  there  is  do  privity  between  the  person  in  posaeanon  of  good&asd 
the  actaal  proprietor  thereof,  ud  Heiiduiiii  acqmrcd. 

(«)  S  Ma)J.  Ic  Selv.  m  ^f)  M.  901. 
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Mr.  Serjl.  Batanquet  for  the  defendants. — At  all  event$|  1821. 
Ae  plaii\tiffs  cannot  be  entitled  to  recover  in  this  form  of  "T^^ 
action,  as  they  have  thereby  not  only  recognized  the  right  of  v. 

Lyne  and  Co.  to  put  the  coffee  into  the  bands  of  the  defend- 
ant9>  but  also  the  terms  under  which  it  was  so  placed,  viz. 
pf  selling  it  as  soon  as  possible,  and  of  making  an  advance 
in  anticipation  of  such  sale ;  and  as  they  have  made  the  ad- 
vance in  question  to  a  recognized  agent  of  the  plaintiffs,  on 
account  of  the  proceeds  of  the  coffee,  they  are  entitled  to  b« 
allowed  the  same,  and  consequently  it  cannot  now  be  re- 
covered as  money  had  and  received  to  the  plaintiffs  use. . 
If  the  defendants  have  wroi^fuUy  converted  the  coffee  into 
money  by  the  sale,  and  received  the  proceeds  thereof,  the 
money  resulting  from  it  is  not  the  money  of  the  plaintiffs,  but 
of  the  defendants,  and  in  that  case,  trover  is  the  only  proper 
remedy,  in  which  action  the  plaintiffs  might  recover  damages 
commensurate  with  the  injury  they  have  received,  and  where 
they  might  have  elected  to   treat  the  sale  as  being  unau- 
thorized by  them,  whereas,  by  bringing  the  present,  they  have 
admitted  such  authority;  for  when  Lyne  and  Co.  were  au** 
tborized  by  the  plaintiffs  to  sell,  and  pay  the  bills  transmitted 
to  them  from  the  proceeds  of  the  coffee,  it  must  be  implied 
that  they  had  received  a  general  authority  to  raise  money  for 
the  purpose  of  satisfying  those  bills.      As,  therefore,  they 
were  authorized  to  deposit  the  coffee  with  the  defendants  for 
sale,  it  is  necessary  to  look  at  the  facts  of  the  case.    Tlie 
transaction   betWeen   those  parties  took  place   at  one  and 
the  same  period,  for  when  the  defendants  accepted  the  au- 
thority to  sell,  they  did  so,  on  the  terms  of  making  an  im- 
mediate advance.    The  plainttffii  might  have  disputed  those 
terms  in  trover,  but  not  in  an  action  for  money  had  and 
received. '  The  case  of  Smith  v.  Hodson  is  a  strong  authority 
on  this  point,  but  the  principle  is  with  the  defendants,  even 
without  resortii^  to  that  decision.    As  to  whether  Lyne  and 
Co.  were  authorized  by  the  plaintiffs  to  enter  into  the  en- 
gagement with  the  defendants  respecting  the  advance,  the  ge*- 
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1821.        nenff  ntle  cannot  be  disputed,  that  a  factor  cannot  pledge  die 
^^^        goods  of  bis  principal,  nor  that  he  who  deals  with  anoAer 
V.  under  a  special  authority,  renders  himself  liable  if  audi  au- 

thority be  exceeded ;  neither  is  there  any  distinction  whether 
a  person  dealing  with  a  factor,  knows  at  the  time  wfaeAer 
the  goods  belong  to  him  or  not ;  but  the  question  here  is, 
whether  Lyne  and  Co.  were  not  authorised  to  do  what  they 
have  done  ?    tt  is  quite  clear  that  they  were ;  and  equally  so, 
that  the  defendants  ought  to  be  entitled  to  the  benefit  of 
this  transaction,  for  the  bills  drawn  by  the  plaintiffs  were  to 
be  provided  for  out  of  the  sale  of  this  particulur  caigo.    It 
is  not  stated  in  the  case  when  the  bills  arrived,  but  it  must  be 
presumed  that  they  came  to  hand  before  the  coffee.     IFest 
India  merchants,  who  consign  goods  to  this  country,  employ 
brokers  to  sell,  who  are  allowed  in  respect  of  any  advances 
that  may  be  made  by  them  from  the  proceeds  of  the  sale*  So, 
here,  lofne  aud  Co.  were  not  only  authorised  to  employ  the 
defendants  to  sell,  but  were  entitled  to  deduct  the  duties  and 
pay  the  charges  attending  such  sale ;  and  it  was  also  within 
the  scope  of  their  authority  to  agree  with  the  defendants  to 
make  an  advance  to  them  before  the  sale  was  effected.    The 
case  of  PuUney  v.  Keymer,  has  not  ceased  to  be  acted  on, 
but  was  mentioned  and  recognised  in  Martini  v.  Coles,  and 
Lord  Eldon  was  there  of  opinion,  that  '^  if  a  man  has  given  his 
acceptances  on  the  fiiith  of  goods  sent  into  his  hands,  and 
they  are  outstanding,  he  is  not  bound  to  take  the  promise  or 
counter-acceptance  of  any  man.''     That  doctrine  was  not 
impeached  by  Lord  Ellenboroygh,  in  Martini  v.  Coks,  but 
his  Lordship  merely  drew  a  distinction   between  the   two 
cases ;  and  in  delivering  his  judgment  in  the  latter  {a),  he  said, 
the  defendants  received  the  goods  in  order  to   sell  diem, 
which  makes  the  only  distinction  between  this  and  the  fonner 
cases,  viz.  that  here  the  possession  of  the  defendants  was 
legal  in  the  first  instance.    The  defendants  then  havings  an- 
thority  to  sell  the  goods,  if  they  bad  advanced  money  for 
(«)  1  Maul. «  Selw.  lit. 
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any  purposea  coonectedwitb  the  stli,  and  for  which,  brokers        1821. 
in  the  ordinary  course  of  disposing  of  goods  are  accustomed        qh^i, 
to  advance  it,  they  would  have  had  a  lien  in  respect  of  such       ^^^'br. 
adfance.    So,  Mr.  Justice  Le  Blanc  observed  (a),  *'  If  ad- 
vances were  made  merely  to  take  up  a  bill  of  the  consignor^ 
and  were  appropriated  to  that  purpose^  there  would  be  no 
mischief;  and  that  might  be  considered  in  furtherance  of  the 
authority  given  by  the  principal ;  but  if  a  party  make  ad- 
vances to  a  factor,  without  enquiring  for  what  purpose  they 
are  made^  he  must  be  contented  to  rest  on  the  authority  by 
which  it  shall  appear  that  the  factor  is  clothed."    That  dis- 
tbctioo  is  particularly  applicable  to  the  present  case,  and 
that  put  there  by  Mr.  Justice  J3ay6y(&),  is  also  extremely 
favourable  to  the  defendants. 

The  case  of  Duc/oi  v.  RyUmd  bears  a  strong  analogy  to 
the  present  (e), '  and  the  only  difference  is,  that  there  the 
factor  pMged  the  goods  as  his  own  property, 'and  received 
the  amount  in  advance,  and  the  defendant  did  not  know- 
that  they  belonged  to  another  person;  and  Lord  Chief 
Justice  Abbott  reserved  the  case  for  the  opinion  of  the 
Court  of  King^s  Bench,  and  his  Lordship  intimated  an  opi- 
nion that  the  defendant  was  justified  in  withholding  the 
goods  until  certain  advances  were  paid  which  he  had  made, 
and  more  particularly  so,  as  he  did  not  know  to  whom  they 
belonged  at  the  time  they  were  left  with  him  for  sale. 
Here,  there  was  a  special  authority  given  by  the  plaintiffs  to 
Lyne  and  Co.  the  consignees,  to  raise  money  by  the  sale  of 
the  coffee,  for  the  express  purpose  of  providing  for  those 
bills  which  had  been  drawn  against  it. 

As,  therefore,  Lyne  and  Co.  had  a  special  authority  vested 
in  them  to  provide  for  those  bills,  they  were  justified  in  re- 
ceiving the  advance  offered  by  the  defendants,  for  the  pur- 
pose of  meeting  them  when  they  should  become  due,  or  at 
all  events,  as  they  have  paid  thel  sum  of  £94/.  5s.  6<I.  on 
the  bill  payable  to  the  order  of  Carmkhael,  they  are  en- 

(a>  1  Maul.  arSelvr.  149.  (»)  Id.  150 ^— (c)  Sea  post, 

pags  518, 
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1821.        tilled  U^  deduct  lU  tniomit,  and  the  plaiotifi  hftvisc  re- 

^^         ceived  the  keB»it  of  it,  cannot  be  entitled  to  recover  it  a 

V*  second  time,  or  it  may  be  eoneidered  as  money  paid  by  tbe 

defendants  to  the  plaiattiffs'  use,  for  dnties  and  other  Deces- 

sary  charges  attending  the  sale. 

Mr.  Serjt  Taddy,  in  reply. — ^With  sespect  to  tbe  objection 
as  to  the  form  of  action  in  this  case,  it  has  been  considered 
from  that  of  Mo$eg  v.  Macfarlane  (a),  where  Lord  Matted 
explained  the  principles  on  which  an  action  for  money  had 
and  received  was  maintainable,  to  tbe  present  tinse,  that  by 
bringing  such  an  action,  the  plaintiff  rather  disaflinns  iban 
affirms  the  authority  of  the  contract  on  which  it  mb  founded. 
So,  in  Tenant  v.  Elliott  (ft),  it  was  held,  that  J.  havii^  re- 
ceived money  to  the  use  of  £.  pn  an  illegal  eontract  betwieen 
B*  and  C,  could  not  set  up  the  ill^glity  of  the  contract  as  a 
defence  in  an  action  brought  by  B*  for  money  bad  and  le* 
ceived.  [Mr.  Justice  Park,-^The  same  principle  is  laid 
down  in  Clark  v.  Shee  (c),  where  it  was  decided,  that  if 
money  of  the  principal  has  been  fraudulently  applied  by  aa 
agent  to  an  illegal  and  prohibited  purpose,  it  may  be  re- 
«  covered  back  by  the  principal,  provided  the  fraudulent  holder 
of  it  can  b^  clearly  traced,  and  by  that  means  shewn  to  be  his.] 
By  bringing  an  action  for  money  had  and  received,  the  plain- 
tiff merely  seeks  to  establish  that  there  is  money  in  the  defen- 
dants' hands,  to  which  the  former  is  entided,  but  he  does  not 
thereby  disclose  the  circumstances  under  which  the  latter 
obtained  it. — Aa  to  the  main  point  in  this  case,  if  it  be  held 
that  a  broker  may  advance  money  to  a  factor,  where  the  con- 
signor  draws  on  such  factor,  the  whole  doctrine  probibitiiig 
a  pledge  by  a  factor  will  be  undermined,  and  tbe  pqlicy  of 
the  law  on  which  that  principle  has  proceeded,  will  be 
entirely  overturned,  and  it  will  be  equally  injurious  to  the 
g^nerd  purposes  of  mercantile  transactions.  In  Newtom  v. 
Thornton  {d),  it  was  determined  that  a  factor  cannot  pledge 

U)  «  Barr.  1005.— (*)  x  Bos.  &  Pul.  3^— (c)  Cowp.  X9T. 
(d>  6  East,  17. 
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tke  f6ocb  of  his  prtiici|l«l  by  indonement  and  ddivery  of       ]0S1» 


the  bill  of  laditig,  wy  more  thaa  by  the  delivery  of  the  goods 
theoMeWeB^  though  the  iadoraee  knew  not  that  he  was  the  v. 

factor;  and  Mr.  Justice  Xaaifvitce  8aid(a)y  diat  <<  there  ^v"*^ 
was  no  ground  in  that  case  to  complain  of  the  defendants' 
having  been  deceived  by  means  of  the  bill  of  lading,  for  it 
would  have  been  very  easy  for  diem  to  have  enqiured  for  the 
letter  of  advice  which  brought  itj  which  would  have  shewn 
that  the  consignee  held  it  as  a  factor,  and  not  as  vendee  of 
the  goods,  and  that  if  persons  will  neglect  all  precaution, 
and  advancu  money  on  goods  without  enquiring  whether  tiie 
party  had  any  right  to  dispose  of  them  or  no^  they  must 
bemt  At  loss,  if  it  turn  out  that  he  had  no  audiority  so 
to  do."* 

The  case  of  PuUtiejf  v«  Ktymer,  m^fat  have  been  dither 
etroofer  or  weaker  than  the  present.  At  all  events,  it  is 
maialy  distinguishable,  for  here,  the  defendants  knew  that  the 
caigo  of  coflfee  was  consigned  to  Lyne  and  Co,,  for  the  pur- 
pose of  sale,  which  only  amounts  to  an  authority  coupled 
with  a  duty  imposed  on  them  to  sell,  but  not  to  pledg^y 
although  the  plaintiffs  informed  Lyne  and  Co.  that  they  had 
drawn  on  them  against  the  proceeds  of  the  sale.  Their  merely 
drawing  those  bills  did  not  give  any  additional  authority  to 
Lyme  and  Co-  to  raise  money  in  advance,  either  by  implica- 
tion or  otherwise,  and  the  defendants  had  full  notice  that  it  was 
consigned  for  the  purpose  of  sale  only ;  it  was  therefore  the 
duty  of  Lyne  and  Co.  to  apply  the  produce  of  the  coffee  in 
di8ohai|;ittg  the  bills  after  the  sale  had  taken  place,  but  not 
before,  fiendes,  294/.  5s.  6d.  only,  was  appropriated  to 
the  diseharge  of  one  of  those  bills;  and  all  the  residue  was 
misapplied.  As  to  the  case  of  Ducloi  v.  Bjfland,  a  foreign 
merchant  consigned  goods  to  his  correspondent  in  England;, 
hot  no  bills  were  drawn  by  him  at  the  time  of  the  cour 
signment,  and  he  was  mdebted  to  such  correspondent  at 
tlie  time.  There,  too,  the  balance  was  in  favour  of  the ' 
(0)  6  East,  43. 
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1881.  hctoff   bat  kere/  it  wis  q|iiit«  bthenme.    Tbeie  dio/k 

^^^  did  iiot  appear  who  die  real  owner  was^  wbSat  hefe,  the 

«.  defendants  had  full  knowledge  of  all  the  cvcanstaDoei  al- 


tending  the  nature  of  the  conaignaient.  Under  theae  i 
stances,  therefore,  the  plaintifla  are  entitled  to  recover  the 
trhole  balance  as  found  for  them  by  the  Jury,  being  dbe 
amount  of  the  sum  advanced  by  the  defendants  to  I^aevd 
Co.,  and  who  had  misapplied  the  same  previoosly  to  dieiv 
bankruptcy. 

Lord  Chief  Justice  Dallas.— Speaking  at  the  moBient, 
and  for  myself,  I  entertain  no  doubt  whatever  on  this  case. 
The  general  rule  of  law  is  clear,  that  a  factor  who  ia  em- 
powered by  hb  principal  to  sell|  has  no  authority  to  fAedp 
die  goods  of  such  principal ;  and  I  consider  this  to  be- in  the 
nature  of  a  pledge  to  a  person  advancing  a  sum  of  money  to 
a  factofi  before  the  goods  of  his  principal  were  sold.  How 
has  this  been  attempted  to  be  distinguishable  from  other  cases? 
No  trifling  distmction  will  tend  to  repeal  a  general  rale. 
It  appears  that  bills  of  exchange  were  drawn  by  the  con- 
signors upon  the  consignee  against  the  consignment ;  and 
it  has  been  mainly  contended  that  the  drawing  those  bills 
ainounts  to  an  authority  to  the  factor  to  whom  the  caigo 
was  consigned,  to  raise  money  by  way  of  advance,  to  meet 
such  bills  when  they  should  become  due.  Is  there  any  case  of 
a  consignment  of  Wesi  India  produce  to  this  country,  where 
bills  are  not  drawn,  to  be  provided  for  out  of  the  proceeds 
of  such  produce  when  sold  ?  If  therefore,  according  to  die 
argument  which  has  been  adopted  for  the  defendants,  the 
act  of  drawing  bills  at  the  time  of  the  consignment,  would 
give  an  authority  to  the  consignee  to  pledge  ;  it  would  tend 
to  i^epeal  the^  general  and  well-established  rule,  that  a  factor 
cannot  pledge  the  goods  of  his  principal.  The  facts  of  this 
case  are  as  strong  as  they  can  possibly  be.  Formeriy,  an  in- 
ference of  ownership  was  created  by  possession  of  property; 
but  here,    it  has   been  found  aa  a .  substantive  fact,    that 
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the  defendants  had  fall  knowledge  that  the  coffee  6q  which  1821. 
they  advanced  the  sum  in  question,  viz.  2500/.,  to  the  defen-  ""^^ 
dUnts,  was  no^  the  property  of  lyne  and  Co.,  the  consignees,  ^^«^ 
but  that  it  belonged  to  the  plaintifis.  In  Martini  v.  Coles 
Mr.  Justice  Le  Blanc  observed  (a),  that  *'  whether  it  might 
not  originally  have  better  answered  the  purposes  of  com- 
merce to  have  considered  a  person,  in  the  situation  of  Fos, 
(the  consignee  and  factor)  having  the  apparent  symbol  of 
property,  as  the  true  owner,  in  respect  of  that  person  who 
deals  with  him  under  an  ignorance  of  his  real  character,  is 
a  question  upon  which  it  is  now  too  late  to  speculate,  since 
it  has  been  established  by  a  series  of  decisions  dmt  a  factor 
has  no  authority  to  pledge,  whether  the  person  to  whom  he 
pledges,  has  or  has  not  a  knowledge  of  his  being  a  factor.** 
And  he  went  on  to  state  that  '<  when  brokers  exceed  their 
authority  as  brokers,  and  become  pawnbrokers,  by  advancing 
money  on  the  goods  before  sale,  then  they  subject  themselves 
to  all  risks/'  The  only  difference  between  that  case  and  the 
present  is,  that  here,  the  defendants  had  actual  knowledge 
at  the  time  they  agreed  to  make  the  advance  in  question,  that 
the  coffee  was  the  property  of  the  plaintiffs,  and  not  of  Xy/ie 
and  Co.  who  pledged  it ; — whilst'  there,  the  advances  were 
made  by  the  brokers  to  the  fiictor,  without  their  knowing  that 
he  was  not  the  owner  of  the  goods.  It  has  however 
been  insisted,  that  Lyne  and  Co.  were  authorized  to  raise 
money  by  way  of  advance  before  the  coffee  was  sold,  be- 
cause the  plaintiffs  had  drawn  bills  to  be  provided  for  out 
of  the  proceeds  thereof,  and  that  the  defendants  were  jus-  ' 
tified  in  making  such  advance,  although  they  knew  that  Lyne 
and  Co.  were  factors  only,  and  not  the  owners.  But  a  fac- 
tor derives  no  authority  to  pledge,  because  bills  are  drawn 
against  goods  consigned  to  him  for  the  purpose  of  sale. 
Here,  therefore,  it  appears  to  me  that  Lyne  and  Co.  were 
not  authorized  to  borrow  money  from  the  defendants  on 
the  coffee  deposited  with  them,  nor  were  they  justi6ed  in 
(a)  1  Maul.  Sc  Selw.  liB. 
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1981.        aaking  the  advance.    They  cannot  repeal  the  law  as  to 

^^'^        the  power  given  to  factors  or  other  agents  in  the  dispotitioa 

V*  of  goods  of  their  principal ;   and  more  partiadarlj  so,  as 

^^^^^  here,  they  had  full  knowledge  of  the  circnmstance  to  whom 
the  coffee  belonged ;  neither  can  they  avail  themselves  of 
any  ill^al  agreement  which  they  might  have  entered  into 
with  Lyne  and  Cc^  to  defeat  the  righu  of  third  persons.  At 
present,  therefore,  I  am  inclined  to  think,  that  the  plaintib 
are  entitled  Ko  recover  the  entire  balance  as  found  by  die 
Jury ;  and  I  should  have  had  no  hesitation  in  expressing  that 
as  my  decided  opinion,  had  it  not  been  for  the  case  of  Ducloi 
V.  Rjfland,  which  was  mentioned  in  the  course  of  the  aigu- 
inent,  and  in  which  it  was  stated  that  a  similar  qoestion  was 
reserved  by  Lord  Chief  Justice  AhboU  for  the  opimon  of  the 
Judges  of  the  Court  of  Kin^s  Bench.  On  that  ground  only, 
is  my  final  decision  of  thb  cause  suspended ;  and  if  it  be  not 
mentioned  again,  it  may  be  considered  that  the  plaintiffs  are 
entitled  to  ju4gment  (a). 

(a)  The  Reporter  has  been  fii^onred  by  a  Geatleman  at  tbe  Bv 
fvitli  tbe  decision  of  the  Court  of  King*9  Bensk  in  that  case,  aod  at 
it  corresponds  with  the  present  in  principle,  he  has  Tentared  to  uiert 
k  by  way  of  note, 

K.B. 
IVtRtlsf  Tem^  Duclos  o.  Rylamd   and  Aaotficr. 

S  Geo.  4. 

^f\^        rp 
Where  a  torelpi    X  Hfs  was  an  action  of  trover  for  seed.     Tbe  defendants  pleaded 
merchant  wn-      ^^^  Guilty. 

hu  «rJ2r,«n-  At  tbe  tfiid  of  tbe  caoM  before  Lord  Chief  Jastice  Akkm^  at 
dent  miimdvff,  QmWuM^  at  the  Sittings  after  Tftmty  Tenn,  1880,  Ihe  Jaiy  fboad  s 
who  pledged  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the  fol- 
SriTand'fo?"  *«**»«  casei-The  Rlaintiir  waa  a  mercfaaat  at  Cam,  in  Ntfm^ij. 
his  own  property,  The  defendants  were  corn-factors  in  Lmdm.  In  DacenAer,  tSlS,  the 
and  reodved  the  plaintiff  consigned  for  sale  to  iVosp«r  CaajMoat,  (who  was  both  amer- 
m^lod  after-  ^^^^^  trading  on  bis  own  account,  and  a  conunis8ion.ag«nt),  it  baks  of 
wardi' became      lucern  seed  and  13  bales  of  clover  seed. 

bankrupt :—  On  its  arrival  in  London^  on  the  22ud  Deeemhery  1818,  Cmmomi  entered 

factor'  warli-  **  '"'^"  ®^"  "*"**•  P****  the  duties,  and  landed  it,  and  immedUlely 
able  to  tbe  fo-  aftarwards  deposited  it  wi|b  tbe  defendants  for  sale.  On  the  :KNh  of 
reign  merchant  that  month  the  defendants,  for  the  accooimodation  of  CaaaiM/,  accepted 
m^vcr  for  the  |,iiu  at  two  nionUis  date  to  the  amount  of  3000/.,  on  tbe  secnrity  of 
^^'^^^^  these  aod  other  goods  waKhoused  with  >(ham  by  Cmmnmt^  which  bills 
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Mr.JiMtic6PARS.— 'From  the  beginning  to  the  end  of  182U 
the  aigooient  m  this  CMe,  I  have  not  entertained  a  doubt  for  ^"^^ 
a  single  moment.    I  consider  it  to  be  a  settled  point,  that  a  «• 

factor  has  no  authority  to  pledge  goods  entrusted  to  him  by 
his  princilNil  for  sale.  That  was  decided  in  this  Court  in  the 
late  case  of  Gukkard  v.  Morgan  (a),  where  the  defendants 
as  brokers  for  B.  and  Co.,  effected  two  purchasea  of  seed, 
both  of  which  were  paid  for  by  B.  and  Co.,  and  left  in  the 
defendants'  warehouses  far  the  purpose  of  re^selling. — ^The 
fiiat  was  made  on  accomt  of  B,  and  Co^,  and  the  other  far 
Ae  plaintiffs,  resident  abroadi  and  by  their  express  order ; 
Imt  the  invoices  of  both  were  made  oat  in  the  names  of 
JB.  and  Co.,  m-bo  did  net  inform. the  defendants  that  the 
latter  pnrohase  was  not  made  on  their  account ;  and  it  wils 
faeldj  that  the  defendants  baviog  made  advances  to  B.  and 
Co.  could  not  retain  possession  of  the  seed  against  the 
plabtiffs.    Here,  however,  it  has  been  contended  th^t  the 


tiiey  aflerwardi  paid.  On  the  9ih  Jamuary,  1819,  Cavmoni  stopped  p«y- 
menty  add  on  the  4th  of  February  following  was  declared  a  bank- 
rnpt. 

'  At  the  tliae  of  Ca«MoN(*B  depositing  the  seed  with  the  defendants,  he 
was  in  advance  for  the  plaintiff,  in  account  current,  about  5092.  but 
previotts  to  hif  stopping  payment,  viz,  on  the  6th  Jaavory,  he  drew 
a  bin  upon  the  plaintiff  for  600/.,  which  bill  was  duly  accepted  and  paid, 
and  the  remaining  balance  was  afterwards  paid  by  the  plaintiff  to 
Cwimtmi^B  assignees.  On  the  day  that  Coammi  stopped  payment,  he 
then,  for  the  first  time,  communicated  to  the  defendants  that  the  plaintiff 
was  the  proprietor  of  the  seed  in  question.  On  the  24th  April,  the 
seed,  was  first,  on  the  part  of  the  plaintiff,  demanded  from  the  defen- 
dants, who  desired  time  to  consider  whether  they  would  deliver  it. 
On  the  15th  June  the  defendants  declared  their  faitention  not  to  deliver 
the  seed,  and  on  the  next  day,  upon  a  formal  demand,  refused  to  deliver 
It^  and  afterwards  gave  notice  that  the  clover  seed  had  been  some  time 
previously  sold— That  seed  had  in  fact  been  sold  and  delivered  by  the 
defendants,  and  the  net  proceeds,  amounting  to  96L  9s.  lid ,  had  been 
placed  by  them  to  accoont  y^th.CmmmU,  previous  to  the  S4th  Jyril, 
inz.  on  the  17th  Februmy,  1819. 

The  Incem  seed  was  unsold  at  the  time  of  the  trial,  and  still  con- 
thnied  so.    When  the  demand  was  made,  the  plaintiff  offered  to  pi^ 

(a)  4bI»,  votiv.  page  $6. 
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im.       defeodttts  iw«  justified  bniaidng  the  adniii^ 

cipalt,  who  resided^aUoadi  drew  bills  agunst  the  coffee  com 
signed  to  Lyne  and  Co.^  dieir  factors,  for  sale ;  but  it  is  the 
constant  course  of  trade,  when  consigomeDts  are  made  to 
this  country  from  abroad^  for  the  merchaot  resident  there  tn 
draw  bills,  to  be  provided  for  out  of  the  proceeds  of  suck 
consignment  when  the  goods  are  sold.  The  mere  drurag  of 
bilk  by  the  consignor  at  the  time  of  the  conttgnmeut,  does 
not  alter  the  obligation  or  du^  of  a  faeCor  with  respect  to 
his  principal,  so  as  to  allow  the  factor  lo  pledge  the  goods 
consigned  to  him.  The  consignor  presumes  that  the  goodi 
will  be  sold,  and  that  the  cousiguee  will  have  cask  io  band 
from  the  proceeds  of  such  sale  to  enable  him  to  take  up  the 
bills  when  due.  The  only  question  then»  is,  wbedier  ^ 
•  plaintiffs  in  this  case  had  authorized  Ljfne  and  Co.  to  require 

"  to  the  defendantB  the  warehouse  lent,  aad  all  other  charges  oa  the 
ddTer  and  locern  seed. 

The  qocstiona  for  the  opinion  of  the  Coart,  were>-Wlieaer  the  phin- 
tiff  was  entitled  to  recover  the  Yaloe  of  the  clover  seed  aad  loceni  leed, 
or  either  of  them ;  if  he  was  entitled  to  recover  fbr  hotb,  then  the  Terdut 
was  to  be  entered  for  htm  for  962.  9t.  lltf.,  and  the  hicem  teed  to  be 
forthwith  delivered  np  to  the  plahitiiT,  on  payment  of  charges  i  and  if 
forthelncern  seed  only,  then  a  verdict  to  be  entered  lor  one  shiOinfr 
with  costs,  and  the  said  seed  to  be  delivered  np  on  payment  of  charges; 
bat  if  the  Court  should  be  of  opmion,  that  the  plaintiff  was  not  entitled 
to  recover  for  either,  theft  a  nonsuit  was  to  be  entered. 

Mr.  Bam^iMa,  for  the  t>laintiff;  contended,  that  this  was  ^  cbm  ^ 
a  factor,  pledging  the  goods  of  his  principal,  and  therefore,  acconfiag 
to  the  dear  rule  of  law  in  such  cases,  the  plaintiff  was  entided  ta 
recover  back  his  property.  There  was  no  new.point  to  be  raised  in  \he 
case ;  and  if  there  were  any  authority  wanting  on  the  subject,  that  of 
Kuckein  t.  WiUoniji)  was  of  itself  decisive.  There,  the  plaintifi;  n 
foreign  merchant,  residuig  abroad,  had  consigned  a  cargo  of  oats  for 
sale  to  SeUer$  and  "Sewion^  factors  and  merchants,  at  ttidk  At  thai 
time,  the  latter  were  under  some  advances  to  the  plaiotiff,  and  saon 
after  the  arrival  of  the  oats,  they  accepted  bills  of  exchange  on  aecoaal 

""  of  expected  proceeds  of  the  cargo.  The  oats  arrived  on  the  SOth  Sep- 
timbv^  1818,  and  on  the  3«nd  Deeembrr,  SeUett  and  Niwton  placed  them 
in  the  hands  of  the  defendants,  fVUaon  and  C«.,  who  were  ulso  fiictoas 

Nand  merchants  at  HnU,  as  a  pledge  for  money  advanced.   The 

(•)  4  Bam.  Se  lid*  443. 


xeaaimed  In  the  htndf  df.tiie  defendants  oatil  the  moBlii  of il«fiiil  in 
Uie  following  year,  when  &li«rt  and  ^«irlMi  proposed  that  the  de> 
lendanti  should  hceome  absolnte  poroiMsen  of  the  oats  t\t  the  then 
market  price,  which  they  agreed  to  do^  giTing  the  former  credit  for  the 
whole  of  the  pfooeeds,  in  acconnt ;  and  in  pnnnance  of  an  order  for 
deliveiy,  the  oats  weie  deiiTored  to  other  porcfaaseis  of  the  defendants. 
Soon  after  this,  StUer9  and  Ncwfan  became  hankmpt,  and  the  plaintiff 
having  receiTed  no  fruits  of  his  consignment,  he  brooght  an  action  of 
trover  against  the  defendants  for  the  oals. 

The  question  was,  whetlier,  under  the  circnmstnnces,  he  could  ■«• 
eofer,  it  behig  contended  that  the  sale  hjSOkn  and  NswSm  to  the  de- 
fendants  was  htmt  fdt^  and  oonsequentij,  though  the  oats  might  have 
been  originally  pledged  to  the  dofendanU  by  &ilws  and  IVcwfra,  in 
breach  of  their  duty  as  factors,  yet,  the  sobsaqnent  sale  for  vahmble 
Gonsideratioq,  rendered  it  an  ordinary  mercanttte  tmnsaetion.  Tha 
Coort,  however,  were  clearly  of  opinion,  that  the  aetlou  was  well 
brought,  and  that  the  plaintiff  vras.  entitled  to  recover.  This  case  is 
directly  in  point,  and  removes  all  doubt  and  difficulty  upon  the  snbv 
jept,  and  consequently  judgment  must  be  given  Ibv  the  plaintiff. 

Mr.  Hytoid,  c^nit^y  said,  the  only  question  was,  whether  the  goods 
were  or  were  not,  in  faet,  pledged.  It  is  quite  dear,  that  where  goods 
nre  tortionsly  pledged  by  a  fitctor,  his  p^ndpal  msgr  by  law  reeovnr. 

(a)  6  Tern  Rep.  604. 
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tbe  advance  Uiom  tba  defendants  aC  the  .time  tbey  ddj^tered  1W1« 
the  invoice  to  ihem ;  and  from  the  factSi  as  stated,  I  am  o(  ^^ 
opinion  that  they  had  not.  Although  Lyite  and  Co.  might 
have  had  a  lien  on  the  coffee,  which  would  entitle  th^m 
.  to  retain  it  as  against  the  plaintiffs,  yet,  this  being  a  per- 
•onal  right,  it  could  not  be  trwferred .  to  die  defendants 
as  pawnees,  so  as  to  give  them  a  title  even  to  the  amount 
of  the  lien ;  for  b  Daubigmf  v«  Duval  (a)  it  was  decided^ 
that  if  a  factor  pledge  the,  goods  of  hb  principal,  the  Iiitter 
may  recover  tlie  value  of  ^em  against  the  paifrnee,  on 
tendering  to  the  factor  what  i^due  to  him,  without  any  tender 
to  the  pawnee.  The  interest  of  the  ptiocipal  and  fiujtor^ 
therefore,  is  ^only  to  be  attended  to,  and  not  that  of  a 
third  person.  As  to.  the  case  of  Dudoi  v*  Myland,  I 
can  form  no  judgment  on  it,  not  having  seen  it ;  but  after 
the.  series  of.  decisions  which  appear  to  me  to  have  set  the 
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1821.  ^pMlim  at  mt  as  to  tliA  right  of  a  factor  to  pled^  ibe 
^T^  goodft  of  Us  principal^  I  should  scarcely  suppose  that  die 
«._  Chief  Justice  of  the  Kin^s  Bench  would  now  reserve  sudi  a 
point  for  the  consideration  of  that  Court,  or  that  the  general 
principles  on  which  such  decinons  have  heen  founded  should 
now  be  attempted  to  be  qualified  or  impugned.  Bende^  il 
is  now  fbrthef  settled,  that  it  is  of  no  consequence  that  the 
pledgee  is  ignorant  of  the  factor's  not  being  the  owner,  al* 
though  the  fact  of  such  ignorance,  has,  in  farmer  cases,  been 
pressed  upon  the  Courts  as  a  great  hardship.  Bat  that  is 
not  the  case  here,  for  the  Jury  have  specificafly  found,  that 
at  the  time  the  defendants  consented  to  make  the  advance, 
they  knew  that  the  coffee  was  the  property  of  ibe  plaintiffs, 
and  that  they  dealt  with  Lyne  and  Co.,  as  their  factors. 

"Mr.  Jbstke  BtJKROUOfl. — I  have  merely  to  add,  diat 

tteiatMi^  •gUi^  as  was  kdd  in  gPOmAU  w.  ikuit9{a\  sad  MmrUm  s. 
C«lM{S),  tetJicrs, •Aere^tas la liMlM  pledge;  for  tiieifpadsiiete 4e- 
poiited  in  the  defeadnnts'  hands  fw  saN^thay  asC^kaaviae  aft  4toliMS 
bat  that  niey  were  the  property  of  CmtmoiU.  They  advanced  tlMir  money 
to  him  npoa  theftith  thmt  they  Moagod  to  hbn,  and  the  Mth  •fJfrU 
was  tibeftvtmomant  ^my^haewlhat  die  plaintiff  had  aay  interest  la  tfie 
gaodsy  beinglong  after  they  wan  deposltad  wkh  the  defendants.  The 
pledge  mMt  he  taitlons  to  anildeliiaplaitaitf  to  recover.  Here,  It  was 
evidently  a  banAJUi  tranaactiatt  oa  Urn  part  of  die  dafdaddsts;  they 
were  ptffeeUy  inaaoent^  and  advaaosd  thdr  moaey  to  CaaaMrf,  he- 
lieving  lilm  to  he  dm  oaner,  and  #«re  kept  In  a  state  «f  Ignorance  that 
thaaetds  wave  dwpioj^fiy  of  any  otlimr  person. 

To  hold  that  thadsfeadanffSy  «nd«rtliese  citcod»tanees,  were  lidbte, 
wonM  he  to  desttoyall  colnSMrohd  ooafideuce,  and  no  Ibre^  mer- 
chant ooald  ever  expect  diat  a  BrUMi  nierchattt  would  advance  Us 
■Mney  npoa  the  aeeafft^of  hb  eonignmeats. 

It  Is  the  aoiversal  praedee  fbr  the  factor  In  diik  country,  to  make 
advanoasto  dtelbreignm^eliaatfor  hisconveaienec  and  advantage; 
for,  withoat  sath  vaiode  wf'aecmnat6dMltfe,  this  latter  woidd  never  he 
'  ahle  to  make  his  conslgnrneatSy  and  vrait  die  resalt  of  the  sale. 

Iissd  Ghiof  JaMita  Amkwt^-II  is  hawtoo  Mn  to  consider  whether  a 
Ihatovcaa  or  canaac-pladga  dm  gasds«f  his  ptinclpaL  TheTuirof  law 
is  too  well  established  to  he  now  distnrhed.    The  argnment  which  has 

(a)  5  Eut,  5i {h}  i  Maul.  Ic  9dv:  14a 
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this  case  appears  to  me  to  stand  on  the  ordinary  ground  of  1821. 
a  factor's  pledging  the  goods  of  his  principal.  That  in  ordi-  ^^^ 
<nary  cases  be  has  no  authority  to  do  so,  has  been  long  since 
settled,  and  may  be  now  considered  as  the  established  law 
of  the  land  ;  and  if  parties  seek  to  ? ary  that  law^  it  can  only 
be  done  by  an  express  agreement  or  contract  between  them- 
selves.  1  should  have  had  no  doubt  whiitever,  but  that  the 
plaintiffs  are  entitled  to  recover,  except  for  the  case  of 
\Duclo$  V.  Rytitnd,  which  has  been  stated  to  embrace  a 
question  of  precisely  the  same  complexion  as  the  present. 

Mr.  Justice  Richardson. — If  any  doubt  be  entertained 
on  a  question  similar  to  the  present,  elsewhere,  I  agree  with 
the  Court  in  thinking  that  this  case  ought  not  to  be  finally 
decided,  before  the  result  of  that  question  be  ascertained ; 
but  it  now  appears  to  me  that  the  plaintiffs  are  entitled  to 
recover  the  sum  found  for  them  by  the  Jury.  The  general 
rule  that  a  factor  cannot  pledge  the  goods  of  his  principal, 
would  be  in  a  great  measure  destroyed,  if  a  consignee  might 

been  addressed  to  ns,  as  to  the  hardship  of  the  law,  has  been  urged  in 
every  case  in  which  this  qnestion  has  been  considered.  The  auswer  to 
it  IS,  that  he  who  advances  his  money  ought  to  tike  care  to  protect  him* 
self  a^inst  the  fraud  of  the  person  to  wliom  he  advances.    This  caution 

18  as  necessary  to  the  foreign  as  the  Englkk  merchant.  He  who  sends 
his  goods  to  this  country  for  sale,  ought  to  be  secure  in  the  confidence  he 
teposes  in  the  lionesty  of  our  merchants.  That  is  the  policy  of  the 
Engluh  mercantile  law.  The  rigid  adherence  to  the  rule,  that  a  factor 
cannot  pledge  tlie  goods  of  his  principal,  will  only  have  the  effect  of 
making  people  aK>re  careful  how  they  advance  their  money ;  and  nothing 

19  more  easy  than  the  exercise  of  that  caution,  ms.  by  requiring  the  per* 
son  who  desires  to  have  an  advance  of  money^  to  shew  his  title  to  the 
property  on  which  be  asks  such .  advance.  This  will  not  destroy  that 
wholesome  confidence  which  ought  to  eaist  between  merchants. 

If  people  will  blindly  advance  their  oMmey  to  those  who  ask  for  i% 
without  exercising  a  little  caution,  they  mast  take  the  consequences  of 
their  own  indiscretion.  I  am  of  opinion  that  this  was  clearly  an  unlaw 
ful  pledge,  and.  that  the  plaintiff  is  entitled  to  recover. 

Mr.  Justice  Bati*bt.— It  is  not  necessary  that  the  pledge  should  bo 
tortious,  in  order  to  give  effect  to  the  rale  of  lavr  in  cases  of  this  de^ 

VOL.  V.  MM 
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1821.        raise  money  by  way  of  advance^  to  pf^o^e  for  hSb  drawa 
Gill        ^3^  ^®  consignor  i^ainM  the  goods  poosign^.    Hefv,  the 
^'  sum  advanced  by«he4efeiKiatit8  was  for  the  .accommodatioo 

of  Lyne  and  Co,  to  wbofti  they  gave  their  .  acceptance  for 
2500/.,  and  the  amount  of  the  biUft  drawn  by  the  plaintiffs 
against  die  cofieey  on  which  tbie  advmioa  was  made,  amounted 
to  only  15Bd/.  5s.  M^  one  of  which,  for  ftQAip  5s.  6d., 
was  paid  by  Lyne,  and  Co.  ont-  of  the  .sum  an  raised  by 
them.    It  does  not  appear  that  the  defendtuit^  when  the 
advance  was  made,  en^imd  into  die  amonnC  of  the  bills 
drawn  by  the  plaintiffs  against  the  coffee,  but  only  as  to  the 
▼alue  of  the  article  cmsigned.    It  appears  to  me  that  the 
general  nrie  moat  equally  apply,  whether  hills  are  drawn  by 
the  consignor  agrfnst  the  consignment  or  not.    Wilb  respect 
to  the  form  of  thas  nelien,  I  think  there  is  nocfaing  in  the 
objection  whieh  has  been  raised  against  it    It  baa  been  said^ 
that  as  it  has  been  brought  by  the  plaintiffs  .fior  money  had 
and  received,  they  have  theraby  a&med  the  contract  with 
Lyme  and  Co.  and  the  defendants^  as  I0  the  tcram  of  the 

ieription.  A  factor  bai  no  rigbl,  under  aay  circasMtances,  to  pledfe  Ik 
goods  of  his  principal  for  his  own  benefit.  How  are  foreign  meNkmti 
to  be  protected,  iinlew  the  coofts  of  tWa  coanliy  ^va  efect  to  tbii 
priocipleof  law?  Tbey  will  have  no  prolactioBy  aad  the caose^aence 
will  be,  that  foreign  merchants  will  cean  to  have  any  interooorse  with 
this  country. 

In  P^ierwdm v.  Gtm^h^e^ (a), aadin athar  eaem,  it  aras  lield  HHt  the 
|iawnee  can  have  ao  better  right  than  the  pawner  bad  to  the  goods,  aid 
if  the  pawner  takes  npon  himself  to  pledge,  contraiy  to  hie  authority, 
that  shall  not  bind  the  origbMU  proprietor,  but  he  fhaU  teve  a  nght  to 
recover  tiiem  fi-om  the  pawnee. 

That  it  the  ipmeral  rale  applicable  to  property  eonsigaod  to  this 
eoontry  by  principals  residing  abroad.  It  amy  be,  that  it  is  the  cm- 
fidence  which  foreign  merchantt  plaee  in  the  strict  obsorrance  of  tlb 
mie,  which  Induces  them  to  send  their  property  here ;  and  I  believe, 
that  a  vast  propoHion  of  the  foreign  oommeree  of  this  coaatiy  is  at- 
tracted to  It,  because  the  foreign  mefehaata  kaow  that  tlas  is  the 
law  of  the  kingdom ;  being  conscions,  that  thoagh  they  amy  he  baaad 
by  a  sale  made  by  their  factor,  they  will  not  be  boniid  by  his  pladga 
of  their  property. 

Mr.  Jostice  HoLaoTD.— I  am  of  the  same  opinioa.    If  is  a  rale 
(a)  15  East,  69. 
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advance  agreed  on  by  the  ferniM*.  But  it  has  ho  such  effect,  1B21* 
tor  the  action  |iroc»^sf  '<^  the  growid  of  the  defendant's  q^jj^ 
having  obtainied  and  toM  goods  of  the  plaintiffs  without  their  vymeiu 
consent  dr  authority  to  do  so.  It  therefore  disaffirms  any  con- 
tract v^hich  the  defendants  may  have  made  wiMi  L^ne  and  Co^ 
as  agents  of  the  ^^mll/th;  and  as  the  Mendants  have  money 
lil  their  hands  belonging  to  the  plam^ffs,  the  law  will  raise 
kn  implied  phittris^,  oil  which  the  latter  are  eatilled  to  sue. 
It  has  been  decided  in  a  yariety  cf  <diseS|  far  stronger  than 
the  present,  that  a  party  who  receites  an  injury,  may  waive 
the  tort,  and  declare  in  aSsompsit ;  as  where  goods  are  wrong- 
fully taketi  afid  eonverted  hito 'money,  the  phuotsff  may  waive 
the  tort  for  the  conversion,  and  bring  assumpsit  for  money 
had  and  received.  So,  a  sheriff^  by  seising  goods  under  an 
execution,  has  such  a  property  in  tliem,  that  he  may  main*' 
tain  trespass  or  trover  against  the  defendant,  or  a  ihifd  person^ 
for  taking  them  away;  but  if  they  ate  afterwards  sold  or 
disposed  of,  ttithout  his  concurrence,  be  is  not  bound  to 
sue  in  either  of  these  actions,  but  may  waive  the  tort,  and 
proceed  in  an  action  of  assumpsit  for  money  had  and  received 
%o  recover  the  produce  of  the  sale.  The  only  point  on  which 
I  have  entertained  a  doubt  has  been  as  to  the  right  of  the 
defendants  to  deduct  the  sum  of  294/.  5s.  6d.  paid  by  Lyne 

estaMbhed  by  ttk«  eoittmSD  law,  tint  a  factor  eanaot  pledge,  and  bind 
his  prhicipal  by  it.  He  ttiay  mU,  and  then  liia  principal  will  be 
bound. 

Mere  potsetsion  of  property  wUl  not  paM  the  right  to  difpoie  of 
it  as  the  factor  pleases.  He  has  a  iiniited  trust,  which  he  canoot 
exceed  to  the  prcjadice  of  his  principal.  This  was  clearly  a  pledge^ 
and  the  plaintiff  is  entitled  to  recover. 

Mr.  Jostiea  Best.— -It  woeld  be  destmeUve  of  all  foreign  commerce 
if  we  were  not  to  give  effect  to  the  principle  which  has  been  decided 
in  a  great  namber  of  eases,  that  a  factor  cannot  pledge.  There  appears 
to  me  to  be  no  gromid  for  snpposing  that  the  strict  application  of  this 
mle  wiU  have  the  slightest  effect  in  injuring  the  commerce  of  the 
eonntry,  by  destroying  tho  confidence  subsisting  between  the  foreign 
and  BrHuh  merchant,  in  the  way  in  which  the  argument  has  been  put 
at  the  bar.  The  Bngiisk  Ikctor  cannot  be  injured  by  common  prudence  | 
and  I  cannot  see,  why  the  foreign  factor,  who  deals  with  the  Engli»k 

M  M  ft 
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1821.  and  Co.  to  take  up  one  of  the  bills  drawn  by  the  plaintiffs 
against  the  coffee,  out  of  the  sum  originally  advanced  by 
the  defendants.  But  it  seems  to  me  that  this  must  (all 
l^TMCR.  ^.jthin  the  general  rule  by  which  this  case  must  be  governed, 
viz.  that  Ljfne  and  Co.  had  no  authority  from  the  plaintiBs 
to  pledge  the  ooffee  oonsigtedto  thtmv  kstimljF. ta diqitti 
of  it  by  safe  V  thedefimdaiite  tfapsefiort  linreroirfq|tot«ii0«^ 
duct  Omt  SUM  f mm  ik^uMvli^  sndAthevasrignees^ifdSf^ 
and  Co.  may  carry  it  to  the  credit  of  their  estate,  on  die 
aettlementof  accoiHit'vilktbBfdatntiSi.  ..   /  i' >    ^    >:    ^i 

....    Judgment  for  ihe  plaiotift. 

factor,  aliould  take  umbrage  at  being  a«kcd,  by  what  title  be  lM>ldi.tht 
gbods.  If  the  English  factor  would  take  '^e  trouble  to  ask  to  see 
the  tetter  which  coiitaiiis  IM  Ittvokee,  bs  will  kaow  at  <<wo»  ttte  tftoMaa 
In  which  the  foreigner  sUnds.  In  thia  case,  if  the  defentaiti  ba^dUM 
so,  they  would  have  seen  that  Caumont  was  a  mere  factor,  and  that  be 
had  no  authority  to  pledge  the  goods  of  his'pHdcliNi^who  was  residiig 
Sn  Frimet;  and  then  tbey  would  veiy  iiatiiniily.hate  latd,  **.  W«^iM|l 
lend  you  any  money  on  these  goods  ;  your  authority  is  limited  j  yoo  have 
no  authority  to  pledge."  Where  a  man  omiu  tb  take  aueh  caiificA- 
ary  steps,  it  would  be  contrary  to  the.piioc^plM«f  ctmaoa  aaatt  M 
of  law,  to  allow  him  to  retain  wliat  be  ought  to  lose  thr^ni^  Mf  <^ 
imprudence.  I  cannot  see  any  hardship  in  this  at  SlL  neuurdsbtp 
(if  Bdy)  U  all  on  cne  aid««  vte.  that  «f  Uie  pUiaUff^-asA  .«^A*lh^ 
consequences  which  may  result  to  the  defendants  we  ba^e  not^i^i  f^  ^ 
\f  e  liiust  abide  by  the  settled  rule  of  law,  that  a  factor  cannot  |»led^ 
the  property  of  Ills  principal.   '  :  .  .'.'i!'" 

Postea  )p.the  ptaiff^^,. 
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Gray  and  Another  v.  Bond  and  Another.  Monilay, 

•  •  '   '  May  28. 

•».■.• 

T»ifli!tv«r  aiitBCtmi  oatitt  oud,  f or  dnturbinx  the  plainbSii  Where  the  les- 

uitlbei  tfiiJDyioent^  of:  llttir  right  ^  dnMriog  aett  to  land,  on  ery,  had  pub- 

tfa»  balks  of  ibe  nver  Deneeni,  tfbeiMi  tfaej  h«d  t  fiihery.  {{f^^i^^  ^^^^"^ 

J.,  .  t  certain  parts 

oftliebankof 
The  first  count  of  die  deisiaratioii  stsltsd,  that  before  and  •  river,  for 

at  the  time  of  the  grievancei  they  were  lawfully  possessed  of  twenty- vears, 

the  manor  of  Efvhrgibn,  in  the  county  of  York,  and  being  "^^^Jiy  ,i^^ 

so  possessed,  of  right  ought  to  have  and  use,  by  themselves,  "nd  levelled 

such  Ian  dine 
their  farmers,  Sec.  a  certain  several  fishery  in  the  river  Dfr-  pUces,  al« 

toeW^at  Elvingion,  on  ±^Elvingion  uie  of  the  river,  to  die  dLncf  ^""ofl 

middle  of  the  stream  thereof,  and  also  the  liberty  and  privi-  f^!*^  "^  ^^ 

*  ^  "^  tnal  to  shew 

lege  of  drawing  to  land,  and  landing  the  nets  used  in  the  that  the  owner 

SUM  fishel'y,  at 'certain  places  oo  the  banks  of  the  said  river,  ^n^  t^!^  ^ 

on  tie  Elvingtgn  side  thereof,  called  Fellings^  and  particu*  hSl"  hL""an' 

laily  at.  one  siaeb  place,  called  the  Crabtree  FelHng,  other-  knowledge  of 

wise  the  Fellings  situate  at  Elvington  aforesaid : — tliat  the  landing  their 

plainiafis,  being  so  possessed  and  entitled,  ought  to  have  had  Sil!rM^a!^' 

and  enjoyed,  and  still  ought  to  have  and  enjoy,  the  free  and  ^^  ^/^^ 

uninterrupted  use,  benefit,  and  advantage  of  the  said  fishery,  been  exercised 

and  the  said  liberty  and  privilege,  without  any  wilful  inter-  knowied^,^  it 

niptioD  whatsoever  :— Nevertheless,   that    the    defendants,  JJft  t^tSSjnry 

on,  8ic.  wrongfully  put,  placed,  and  fixed,  and  c;iused,  See.  to  presame  « 
..  ••  J       1  ■  I  grant  of  the 

divers  piles,  posts  and  stakes,  m  and  across  a  certam  retess  right  of  land- 

or  bay  of  the  said  river,  on  the  Elvington  side  thereof,  con-  '^l^^Jf^^ 

Ijffuous  and  opposite  to  one  of  the  said  places  called  JPe/-  ^s>>e^^  by 

.        .  • .     1  !■    «    ^      ^     «  v^  »  *''"*  former 

lings,  to  wit,    the  said  place  called  tfae  Crabiree  Femng,  owner  of  the 

otherwise  the  Felling,   and  wrongfully  kept  and  continued  ^  ' 
the  same,  so  put,  placed,  and  fixed  as  aforesaid,  for  a.  loqg 
space  of  time,  to  wit,  &c.  whereby  die  plaintiffs  were  pre- 
vented from  fishing  in  a  great  part  of  their  said  ^shery,  and 
from  drawing  to  land,  and  landing  the  nets  at  the  said  place 
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1821.  called  Crabiree  FeUing,  otherwise  the  FeUing,  and  frooi 
Gray  taking  and  catching  so  many  salmon,  and  other  fish,  a^ 
during  the  said  time  they  mi^t  have  done,  and  toald 
not  use  and  enjoy  their  said  fishery  in  so  free,  ample,  and 
beneficial  a  manner  as  they  of  right  ought  to  have  done,  and 
still  ought  to  do. 

The  second  count  stated  the  fishery ^to  be  a*  ffee  fiUtery. 

The  defendants  pleaded  Not  Odihy. 

The  cause  came  on  for  trial  before  Mr.  Justice  Bayky,  at 
York,  at  the  Spring  Assizes,  IBSO,  when  the  Jury  found  a 
▼erdict  for  the  plaintiflb,  with  nominal  damages,  sobject  to 
the  opinion  of  the  Court  upon  the  following  case: — 

Hie  river  Dement  is  a  public  navigable  river,  in  ^e 
county  of  York,  the  tide  whereof  flows  to  a  point  higher  up 
the  river  than  the  place  mentioned  in  the  d^Iaration,  called 
the  Crabtree  Felling, 

This  river  forms  the  boundary  of  the  manor  of  Bftit^tonj 
which  extends  to  the  line  of  the  stream,  and  the  Lord  of 
that  manor,  from  time  immemorial,  hath  been  and  is  seised 
of  a  fishery  in  the  river,  on  the  Etvington  side,  to  the  mid- 
line of  the  stream  thereof,  and  eatending  (faroo^hout  lbs 
length  of  the  manor,  which  he  claims  as  appurtenant  to  it. 
Before,  and  at  the  time  of  die  execution  of  the  leaii'and 
release  hereinafter  mentioned,  otae  Richard  ISfeme  wa^ 
aeised  in  his  demesne,  as  of  fee,  of  and  in  (he  manor  <rf 
Ehingianj  and  of  and  in  is  well  the  lands  conVeyed  by  diese 
deeds,  as  of  other  lands  within  the  manor,  and  adjacent  (6  the 
liver  Derwent,  and  being  so  seise<], '  by  inderitures  of  lease 
and  release,  dated  the  3rd  and  4th  October,  1774,  ho  con- 
veyed to  Ralph  and  John  Dod$worth,  and  to  their  bars, 
(among  other  things),  the  close  of  Itfdd  upon  whicb  the 
JPe//fi^,  called  the  Crabtree  FeUing,  is  ^uate.    ' 

The  plaintifis  are  possessed,  for  a  term  of  years,  of  tbe 
kgal  estate  of  andin  the  manor  and  fishery,  and  at  the  time 
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of  tbe  gtievance  complaioed  of  in  the  declaration  were  in        182i, 
pOBsettion  of  the  fishery.  Grat 

It  waa  proved  at  tbe  trial,  that  the  owners  of  tbe  fisher;  v. 

and  thdr.JeMeaSy  kad^  foe  above  twenty  years  last  past,  and 
in  tbe  f ecoUection  of  one  vu^ieciPj  at  tbe  distance  of  sixty^ 
four  years  ago,  for  tbe  nion  convenient  use  and  /^njoyment 
of  tb«iiiiW|aqr>^d9WP  and  .pujlod  t^^eir  nets  io  and  upoa 
tbe  bank  of  the  river,  at^  ceftaindiff^iient  parts  thereof,  of| 
the  Eioiiqs^,.^^0  .for  the.  purposfs  of  taking  the,  fish  out 
of  the  nets,  and  that  they  .bad  occasionally  dressed  the 
landing , ,  places^  .  I^y ^ .  sloping  the . .  forers|^ore,  and  levelling 
tbe  ground.  'Thfse  landing-plfice/i  are  called  ''pulls  "  or 
''fellings!^  and  are  thirteen  in  number,  within  the  manor 
of  Elvington.  The  other  fellings  are  situate  upon  dif- 
ferent closes^  which,  before  the  time  of  the  conveyance, 
were,  and  still  are  tbe  property  of  the  Lord  of  the  manor 
of  Eivingion ;  but  the  felling  in  question,  called  the  Crab- 
tree  FelUt^f  is  situate  upon  one  of  the  closes  which  were 
convened  to  Ralph  and  John  Dodsworth  by  the  before 
mentioned,  d^ds  of  lease  and  release,  under  whom,  one 
Mr«.  Pr^5(o/<,  the  present  prpprietor  of  the  closes^  now 
cIa^nU|  and  who  is  seised  of  fhe  same.  There  was  no  evi* 
dencB  either  ,yray,  whether  Ralph  and  John  Dodsworth,  or 
any  person,  unc^r  wboqgi  Mr*  Pre^oii,  claims,  or  Mr.  Pfcsr 
tq^.  himself,  had  any  knowledge  of,. or  was  privy  to  the 
sai4  K8^|Of  the.  Craklvee  t!eUi9g.  The  defendants^.  a3  the 
servants  pf  A|>«  jPir^^on^  and  by  his  direction,  before  the 
coa)i\iencement  of  this  actjonj^  placed  stakes  in  and  upon 
the  Crabir^c  Felling^  so  as  thereby  to  prevent  tbe  plaintiffs 
froin  KuUing  their. nets r to  ]find|  or  using  tbe said/e/Ztng  so. 
coDvpniei^y  as  beforcr  .        .  ,       .    v .   .  t   .     . 

It  was  objected  by  the  defendants^  at  the  trial,  that  as  the 
land  upon  which  ^mJdUng  was  sjituate,^  had  been  conveyed 
by  the  owner  of  the  fishery  to  the  Dodswqrths,  in  1774,. 
without  any  reservatioa  or  exception  of  the  right  of  land- 
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iMt.       Mig   "^^   *P<Mi  the  and  fiUimg%  tnekiiii^twat  eataidj 

V"^^        gone,  •  '•»     : »  :     ^^• 

'^''^'!^  The  learned  Judge  left  U  M  the  Jury  to  fiiMmm^im^lbe 

Bond.       evid^ce  of  eojoytfieoVB  graet  of  the  rigfal  ta^hoA  iMlv 

epoa  the  Crabifte  Felimg^  to  the  owneFS^-di^  niiiBbiMf , 

by  some  loNFmer  owner  of  4fae  olete  %heetupmsiL4 

moe  the  year  1774 ;  aed  the  Jory'theraipoB  i 

for  the  plaintiffs — damages  one  shHIiug^- '     •.••>.  ^t;'     • 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  diiection  of  the  learned  Judge  was  nght)     ^ <;  "   '^^^ 

If  he  ought  to  haite  difeeied  the  Jerf^to'  fifesoiQe^Mdi 
graitf,  then  the  veidict  wis  to  8taMl;--^if  not,  a  Mnsoit^  Wtts 
to  be  entered. 

The  case  came  on  fbr  argumetit  this  day,  when  MrJ'9^. 
BfMonqiei,  for  the  plaintiffs,  snbraitted,  that  Aedef  the 'tir- 
coMstaneas,  the  grant  of  the  right  in  question  ought  to  be 
pteaumed,  and  that  it  had  been  properly  left  totbeJii^f. 
Tbe  ease  of  CtmUpbell  v.  }ViUon(a\  appears  to  be  deeisive 
of  tbe  present,  where  an  adverse  eqjofmellt  of  •'"viayoWr 
another  person's  UniiA  fbr  above  twenty  years/ uniir  eottsidrisfed 
•  stlroiig  ground  fbr  the  Jury  to  pre^ltme  e  j^ii|it/«llfaoiigh 
■ebout  twentyrsix  years  ago,  the  way  was  extinguish^  ifajfui 
awaid  under  an  indosura  act.  I'here,  die  nssuK  of  the  e^ 
deno^waa^  that  the- oocapters  of  the  ddlbndsnt's  cMe^ffaad 
alweya  used  the  occupatMi  w^  over  ibe  htm  im-fM  "for 
npWards  of  twenty  years^  aanl  indeed'  befons  the  ^king  ef 
the  award,  and  that  tfaeyhad  not  used  tbe  way  vririek  had' 
been  set  tout  for  tbe  defendant's  estate  by  the  awai4.  "Xke 
dedaionr  on  tU^  subject  tre  cdlloeted  in  iei  teamed  nolle  by 
Mr.  Serjt«  fViUiam,  to  tbe  case  of  Yaid  t.  JR«hii(A>,  ai 
whichthe  prieciple  is  established,  that  unintertttfAed-^^Jdy- 
ment  of  in  easeofkentfor  twehty  years,  or  u|iwardb,  k«tK>ng 
evidence  of  a  right  of  eojbytnent,  fhmi  whicft  Juried  i^e  cfi. 

in)  3  East,  S9^ (6)  S  Wmi.  S^una.  176  (a),  (b). 
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roGtod  hf  the  Coarto  to  piesmne  a  gnnit,  licence,  or  agree-        18S1. 
meDt     Heiv»  there  was  no  evidence, that  Mr.  Presion,  or       ^^ 


any  penoA  imkr.  whom  fie  dnnedi  had  anytnowledgeof  ^• 
the  eacmie  of  Jhe  lif^t  in  facation.  Whether  they  had  of 
JBOty^ras.i^qaestioi^vfor  the  Jury,  and  from  the  evidence  ai 
Ie>  the  eBJajnatol^  Ihey  were  warranted  in  prsioniing  a  grant 
or  eonHeyanc0  to  ihe  piaintiffi^of  theright  to  land  nets  open 
ibe  felling  in  question*  i   . 

Mr.  Serjt.  Hn^ek.fv  ^ha  defeBdants.-^Tbe  cases  and 
piincipjie  reliedoo.for  the  jJsioli&  taei  inappticable  to  die 
pieiient^liCKtioo..  Tbe.ottljitpaiat  •b^.wb^r  iba  facfts,  as 
stated  in  this  case,  warranted  the  Jury  to  draw  the  condnsion 
they  did.  Mere  lapse  of  time,  unassisted  by  intervening  ctr^ 
cumstMbceSy  is  not  of  itself  suflkient  to  afford  a  presump- 
tion of  ^  g|ai^t,(,as  agsiost  the  owner  of  the  soil.  In  Om^h 
bell  v.lF^{i^thcure  was.an.sulverfe.tiser^of  the  way  for^ 
|h»n  twenty  ycpMi  which. having  been  notoriously < 
for  so  long  a  period^  a  grant  might  -fairly  be  presumed,  and 
which,  Q^iqded  with  the  wJMJe  o£  the.  evidence  in  that  case, 
fully  warranted  suah  a  presumption*  .So,  an  all  the  cases 
«:oUefited  by  Mr.  Setj^tVilliamtf  inihis  note  to  Yard  v.  F6rd^ 
and  peiMciilarly  ibat.  of  Datwimr^  Upion(a),  the  grounds 
/or  saph  presumpftQtt. were. infinitely  stronger  than  m  the 
preseniU,  ^  There,  k  appeered,  that  in  an  adion  on  the  cas^ 
/or  ^bstmctieg  the  plaintiff's  lighie>*  he  had  an  unrntermpted 
jiossdsion  of  d|em»  utiib  the  M^usescencc  of 'the  defendant> 
lor  mote' than  twenty  years*  Here,  there  was  no  evidencerof 
acquidcence  or.  knowledge  by.Mr.  Pfesfen,  or  any  person 
junder  whom  he  daims,  of  the  landing  of  nets  by  the  pfamh* 
^ffs,  and*  theiefore  the  mere  usage  for  twenty  years  was  not 
^r  itself.  evidenBe  from  which  such  a  right  might  be  pre«- 
^um^  In:  thfv  l^te  case. of  Doe,  d.  Pmifand  v;  Hilder  {b\ 
Lord  Chief  Justice  jIA&o//,  in  delivering  the  judgment  of  the 
(}oiirt,  mid;  "  One  of  the  general  grounds  of  a  presumption 

(s>  t  Wiu8.  Saond.  175  (c).«— (6)  sBam,  &  Aid.  791. 
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f9jwtti  bji/tke  oiiwrofiilfae,«BaM»'«b  47My4rft|llfll^'i^^ 
MirvmiDiiiif  Ihaiflghti^  kmrin^YMli.  4tet^B9ik^tt^tmm 

nm$i€i),  vhick  wm  m  ^otiM  for  obiliiiotilig^^ivpijj mid 
Ibe  plaintiff  piroved  tfaiit  J.  w«m  «ei«ed  of  ibt  pUntiff's 
ttwiii0l^,^iuiflib«  ^fflkMhyn^s  ^se,  and?  i^-lT^S^mmgred 

MKt>  that  (4ie  rvviijF  «i<  qilMiti<|iiv  M  bapQ.  uMf  willi-  JT  itt 
An  hicli  ^;>iliailoif  {pQ«ldigo;  Md  ikeHicfci&iit  ^^lo^ 
4wed  ft>  9«bsalitig  hm^^tr^m  :^.  for  three  ^Ima^aMde  in 
^n8#4«  ^tdiiobutf.  dlBiiaatddieoioMiiilv^iioiUan^  wMipfe 
ii:iMta>i«^  M.OIM  £.^aifaniier«tevitiit»Miitf|  aad  tkbd»4m«Q 
MQCipli0i^'0f  e  waj^ojvav  Ihexlaae-iii  fUs  ItaMs:  JCi.  ibstM* 
XaimibtMf'^t  by  Ihd  Iqiaa  mthoiil  wy  fefiervatiob^  the 
^ay.iinM  gm^,  «nd  tberofot^coild  ndl*  paaa^Mder  the 
words  '' all  wmyt^  flic."  IbIXiiim/  if^  N0rik  0%  itwm  de* 
cided,  that  a  landlord  camo^  be  coqchided  by  bis  tenant's  not 
opposing  tbef  enjoTttem  of  cef tarn  windd^s  hf  tbe  tenant  of 
ihoadKoining  prenuiM^  unices  tbere  he  evidence  of  the  bidw^. 
iedgaof  dm  landbid,  aoficient  to  found  a  presumption  of  a 
gnani;  and  Lont  BUetibamt^  the«e  said  (c),  <*  tfa^  Itibn. 
datiottof  presnnini^  %'  grait  Against  «^  pitty  fi^  'tOAthb 
exercise  of  lihe  WtetaeF.  rig|rt  on  irhiek  such  p^resMtMdn  ft 
fettoAsd'Wasragaioslftiib  {Mrtycapubfe  oP  mkkii^'tBerg/afat^; 
andr tbat  canaot'fa^^prehuiiied  t^aittst ^  Mm ' UtilM'^tlitgW^Vf^ 
miai^,  prbbableineiAiB  of  bi!i  kiiowhkg-Mirat' W^ 
bin;''  and  Mr;  JuatiM'flttjfrfey  obiferved,  %bat^^'tb6'idbaM 
codd-noC  Inhdr  tbfe  inharfiatiee  ihtbis'td^,  eithbh'by%S  oxA^ 
pbsilSve^act  or^byi&  hegt&jt.— TlWft  if '  tb^' landlord  I»d 

(«)  Belli  m.  Bri.  tthfdkr4b.;-.«'^l)  it  Bast,  iri.s:-4-r#)  U 

S74. 
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kaowD  of  the  windowt'haiqiig  hten  put  oiit;  and  had  aoqiil»-       ttftU 
fseedk  it /or  twenty  yctars,  i^  would  have  bound  bim;  bit 


that  Jthcre  was  no  efidence  that  he  knew  of  at  tilt, within  iha  «. 

last  two  ytanu''  The  cases  of  JDoc,  ^.  Biiwfcl/ v.  JFf%4/ («>  ®^"*** 
amdDoe,d.PtUlandv.Hiider(fi),  shew  under  ^at  circum- 
ataacses:  n  Jury  may  be  warranted  in  preauiving  «  sonender  of 
terma  to  attend  the  inheritance^  and  the  principle  on  which  the 
Courts  proce^  in  cases  of  that  description  is,  that  they  will 
presume  ft  suriieader,  where  it  is  for  the  interest  of  the  ownef 
of  the  inberitat^ce  that  the  term  shopld  be  considered  as  sur* 
rendered  f  and  where  an  estate  has  continued  for  so  long  It 
peried  M9  sixiy  or  seventy  years  in  the  same  hands,  thei% 
aecm^  no  beneficta}  purppse  which  can  be  answered  by  tile 
fgontimmnpe  of  the  term*  The  ground,  jbowever,  on  which 
fhm'  case  is  mainly  distinguishable  from  diose  which,  have 
paccaded  it,  is^  that  here,*  there  was  no.  evidence  whatev^ 
thaLtb^IhdstaenM,  ^Preston,  or  any  person  claiming  and0r 
)um„  bad  any  knowledge  or  acquiescence  in  the  use  made 
bj  the  pbintiffs  of  the  Crabtree  Felling  for  the  purpose  of 
|andiag'their  nets  there. 

Mr.  Seyeai$  Bpsanquetp  in  reply«  was  stopped  by  tli^ 
Court. 

.jLprd  Chief  Justice  D.allas. — It  appears  to  me,  tha^ 
icf  this, case  the  question  was  properly  lefit  to  the  Jury  Id 
prfisume  from  the  facts  which  were  given  in  eridence  at  th^ 
trial^i  whether^  by  the  enjoyment  of  the  hnds  by  die  owners 
of  the  fishery  and  their  lesseei^  they  had  a  right  to  land 
their  nets  on  the  feUiqg  in  question  or  not;  and  further,  wbe^ 
ther .  they  might  presume  a  grant  by  some  former  owner  of 
the  soil  since  the  year  1774.  We  are  not  now^  called,  oif 
to  decide  whether  the  Jury  were  right  or  y^rong  iu,  die 
conclusion  they  have  drawn,  though,  speakin^^  for  myself,  I 
might  probably  have  come  to  the  samo  determiaatioBk ;  but 
(g)  %  Byn.  ^  Aid.  710.         ■  (6)  Id .  70f . 


'8S4  CASES  IN  EASTBR  TERM, 

IB^l.       the  question  is,  whether  the  learned  Judge  who  tried  the 
Gray        cause,  properly  left  it  to  tbeni  to  presume  a  former  pvtiL    I 
Boip.      ^^^^  ^'*  "^  Brother  Hullock,  that  mw  lapse?  pf  time^ 
4inaccompanied   by  other  circumstances,  will  DQt  Jiu^  ^ 
presinnption  of  a  grant  against  the  owner  of  thl^  jnberit^ 
ancc.     When  lapse  of  time  may  operate  i)^  al^ai:,:jQr«|mi«e 
such  a  presumption,  the  infereope  must  als^  b^  ^^^w^xf^um 
accoinpanying  facts,  and  therefore  e?i4efci;,9aad$||is«fejkr^ 
repel  such  a  presumption;  but  iwnteiTi\|HM  c:)[gW9^o||iar 
twenty  years  is  strong  evidence  of  a  pght  of  ^j<^y(t||ept,^HHiL 
the  contrary  is  proved,     lljis,  ho^ei«er,  ihffswist  o»  ibe 
facts  of  eaqh  partiqular,  case,  and  here^  a$.  ti^ei^:.  vfHi^  do 
direct  evidence  given  alt  the  trial,  whellier  the  qwd^  pf  di^ 
•oil,  or  any  person  claiming  under  him,  had  anj  1g]^^f!J^e4ge 
of,   or  was  privy  to  the  use  of  the  felling  io.  qii^tiq^  bjr 
the  lessees  of  the  fishery,  the  inference  tp  h^  ijmwn,  pniwt 
depend  on  whether  such  use  was  exercised  with  thp,  aifetit  of 
the  owner  or  not.    Presumption  in  favour  of  3i  grant  19  more 
or  less  likely  to  be  true,  according  as  it  is  more  or  less  pro. 
bable,  that  the  circumstances  would  not  have  existed,  nniess 
the  fact,  which  is  inferred  from  them,  had  ^Iso  existed  :  ai^d  a 
presumption  can  only  be  relied  on  until  the  contrary  is  actu- 
ally proved  ;  and,  if  circumstantial  evidence  be  a^cb  as  ma/ 
afford  a  fair  and  reasonable  presumption  of  the  finpts  to.  be 
tried,  it  is  to  be  received  and  left  to  the  consideratioa  of  the 
Jury,  to  whom  alone  it  belongs  to  determine  u^op  t^e  pr^ 
fcise  force  and  effect  of  the  circumstances  proved^     That 
has  been  done  in  the  present  case.    If  there  had  J^q  no 
Evidence  whatever  to  raise  the  presumption  of  a  grant  i|gaiait 
the  owner  of  the  'soil,  without  his  knowledge,  or  fc^iescence 
of  anything  that*  had  passed,  the  argument  ^hich  hj»  been 
urged  on  the  pah  of  the  defendants  might  apnlj :  4nd  al- 
though there  was  no  evidence  either  way,  that  the  propriet<^ 
of  the  land,  or  any  person  under  whom'  he  claimed,  was  privy 
.     to  the  use  of  the  felling  by  the  lessees  of  the  fishery,  still; 
tlie  circumstances,  as  proved,  were  sufficient  to  leave  to  a 
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Jucy,  fitnn  which  such  knowledge  and  acquiescence  might  be 
faifl J  presumed.  .The  inference  to  raise  such  a  presumption 
was  exceecfingly  strong,  as  ihe  owner  of  the  locus  in  quo  was 
proved  to  have  been  some  time  in  possTession  of  the  property : 
tlrtt  die  lessees  of  the  fisbeiy  had  lauded  their  nets  openly 
QfkHtit  bank  of  tberiter  for  the  last  twenty  years,  and  in  the 
re^ioM^eiiod  of  one  tHtness  at  the  distance  of  sixty-four  years 
9g;to^  *«S'w«U'  as^  having'  exercised  ofter  acts  of  ownership  by 
Ir^eHtog  «li^'githHikf  ttid  sloping  the  fore  shore.  I  therefore 
tldiik  it  iuey  Ddfty  be  inferted  that  the  possession  from 
wftidi'a  patty  i^oidd  presnitie  a  grant  eif  the  easement  was 
with  the  knoWkd|;ebf  Ihe  owner 'of  the  soiL  At  all  events^ 
from  ifae  ctrcmhstlmces;  ias  provied^  thd  Jtiry  might  properly 
ioibr  sudi  knowl^ge  and  assent ;  and  I  am  dieVefore  of '  opi- 
nio that  it  Wtt  most  properly  left  to  them  to  presume,  from 
the  evidence  of  the  enjoyment,  a  grant  of  the  right  to  land 
nets' Upon  the  ftAing  in  qnestiooto  the  owners  of  the  fishery, 
by  some  former  owner  of  the  close  whereon  it  is  situate^ 
sinc^  the  year  17^4,  and  consequently  that  the  verdict  found 
for  lAe  phidtiflfs  ought  not  to  be  disturbed. 


1821. 


Gray 
Bond. 


Mr.  Justice  pARlt. — ^Tfae  question  in  this  case  is  not 
whether  the  verdict  of  the  Jury  be  right  or  not,  but,  whether 
the  fearned  Judge  was  right  in  leaving  it  to  them  to  presumes 
grant  or  not;  and  I  am  of  opinion  that  it  was  most  properly 
left  to  them  so  to  consider ;  and  that  the  fact  which  was 
left  to  (hem  fii  not  controlled' by  the  verdict  which  they  have 
prondunced;  Notwithstanding  the  distinctiORS  nhich  have 
been  attetnpted  to  be  drawn  in  the  argument  for  the  defen- 
dants, between  this  and  other  previous  cases,  I  think  that  of, 
Campbells*  Wilson  is  far  stronger  than  the  present.  There, 
the  way  was  exthiguished  by  an  award  under  an  inclosure  act 
which  had  been  thade  twenty-six  years  before,  and  yet  it,  was 
held,  that  an  adverse  enjoyment  of  the  way  for  above  twenty 
years,  Uas  a  strong  ground  for  the  Jury  to  presume  a  grant ; 
and  it  was  there  argued,  that  an  uuinterrupted  and  adverse 


d30  tAsi^i  iff  rksttM  ttm, 

if/il.  enjoyment  of  a  #ay  for '  f went^  jretart,  *^ab  t)B^  *eintoence  of 
^^^  a  rightful  commencemeilt  by  grants  which  was  deitrb^^erfif  it 
^'  coold  be  shewn  to  have  d^igiiiated  in  mbtAe  i'  heifberWMlif 

«i  disuser  by  th^  defendaint  of  his  proper  y^y,  sfrHing  1h>iii  a 
mistake/  found  the  presumption  of  a  Release  agidifitf  bnn. 
There,  too,  ibe  circumstah'cei  from  whliU  theliib^edl^'of 
the  owner  of  liie  soil  might  be  ihfhtid^  ^^'fihli6'^£tbtig  as 
in  the  present  case;  for  here/  the'  fesitfifti  Brttr^'ilB&r^liad 
openly  and  nott)rioiisl^  tieeti  iti  the  inAVt  6F9tt»i6i  Him  nets 
on  the  locus  in  quo  fdr  twetrt]^/'if  notiSityfcW'yejars,  and 
bad  abo  exercised  otheft*  ac^  of  bwii^rihip'^y'  tioffkui^  and 
levelling  the  ground;  and  if  afppe^red^tira^^M^iied'  tbo^ 
acts  widioat  imji^idftnfent  cfr  iiitarnipti6n.  '•'  '^  '*  '^ 
>  The  case  oi  Daniet  vi  NoHh  vi  di^giAti4Ut  «6vbc  iSnt 
present,  as  tltere,  the  grant  bt  k  pft^tlddbr  eftsenii^f  tii^t 
be  presumed,  afid'  the  distinction  wad  takeifi  %y  Vl¥:  SliMce 
Xe  Btanc  (a)^  wh<)  said  that  ''pretfomptidb^  are"  '^nMMhhes 
made  against  the  owners  of  land,  during'  the  pfiiteesBbn 
and  by  the  acquiescence  of  fliei^  tetitots;  as  in  Afe  lUstittsc^s 
of  rights  of  way  and  of  common;  but  that'bappettir,  iicldikise 
Ae  tenant  suffers  an  immediate  and  palpable  iijiAy'ioliis 
bwn  possessionV  aiid  therefore  is  presumed  Ibbeltpbn'^ 
alert  to  guard  the  rights  of  his  landlord  ab  well  lis  Ws  own, 
and  to  make  common  cause  with  him ;  but  die  saihcf'tiBncft 
be  said  of  lights  put  out  by  the  neighb^ursof  A^temftit^  Vi 
which  he  May  probably  ikk€  Ao  conceha,  zi'W  i^  h««e 
no  immediate  interest  Ht  dtake.**  The  possei^rf'dF'aUdi  an 
easement,  therefore,  wonld  not  affect  the  landlord  on  the  de- 
termination of  the  lease«  Here,  although  there  "MM'  no  direct 
proof  that  the  owner  of  the  soil  knew  of  th^  ii^e  ikmikdi 
the  felling  in  question  by  the  lessees  of  the  fishery,  stilly  under 
the  circumstances  wifli  whith  such  ute  was  mikde,  tbere  is 
reasonable  ground  to  presume  that  he  had  snch  kooirledge. 
I  therefore  think  that  the  question  was  properly  tef^  to  the 
Juiy,  sind  th&t  they  were  Warranted  In  drawing  the  conclttaos 
they  have  done. 

(«)  11  Ea»t,375. 
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Mr»  Juatioft  BnmEoua  n^-n-Bvety  «a9fi  of  this  deflfriJiMioil       tWi^, 
nust  depend  upon  ite  owa  purtiisuliir  circi^iii^t^nceai.  .  Jlere, 


it  uppear^*  thai  IbepbaQtifik  bad  a  several  lish^i^,,  of  ^kicb  «t 

th^y  ifjew  ,poa9ea8ed  for  a  ter»  of  yea^n*    Cwi  it  therefore       ^^"''' 
fbrf  nofoeiit  b^  preanmedi  tbat  Ibe  propri^iar  of  the  clos^ 
on  Mrjbjf b  it  was  /»itiuitiB^  could  bave  been  ignoniol  ibat  il  b^d 
been  used  by  them  for  that  purpose  ?    They  kfd  b«en  in  Ihe 
uniDterhipted  eigoymeoto  of  it,   and  particular  spots  were 
fixed  at  which  tbey  took  the  fish  out  of  their  nets,  for  the 
nK>re  ^convenient  use  of  their  fishery. — According  to  the 
lestimonjjf  of  one  of  the  witnesses,  every  act  done  by  them 
for  the  last  saty4bur  years^  by  sloping  and  levelling  the 
ground  of  the  locus  in  quo  would  have  am^ounted  to  a  tres- 
pa6s»  unless  they  were  entitled  te  do  so  for  the  purpose  of 
landing  their  fish ;  and  it  appears  that  for  considerably  more 
than  twenty  years,,  those  acta  were  exercised  by  them  openly 
and  publicly.    The  only  question,  therefore,  is,  whether  there 
were  any  circumstances  in  the  case  from  which  the  Judge 
might  leave  it  to  the  Jury  to  presume  a  grant  of  the  right 
in  question.    I  am  of  opinion  that  there  were,  and  that  be 
was  perfectly  warranted  in   so   doing,    and  that  the  Jury 
were,  not  only  justified  in  finding  as  they  have,  but  that  the 
nse  nuide  by  the  plaintiffs  of  the  felling  was  with  the  know- 
ledge of  the  owner,  of  the  soil  whereon  it  was  situate,  as 
they  bad  occasipnally  exercised  acts  of  ownership  over  it^ 
and   bee^  in  the  constant  usage  of  drawing  their  nets  and 
landing,  their  fish  there  widiout  interruption. 

Mr.  Justice  Richardson.— This  is  not  like  the  case 
where  the  possession,  from  which  a  party  would  presume  a 
grant  of  an  easement,  was  with  the  knowledge  of  the  person' 
seised  of  an  estate  of  inheritance;  nor  it  it  siniilar  to  that  of 
an  injury  arising  to  a  landlprd  from  the  connivance  or  collu- 
sion of  bis  tenant  ^  for  here,  the  question  simply  is,  whether 
from  the  fects  adduced  at  the  trial,  it  was  properly  left  to 
the  Juiy  to  presume  a  grant  of  the  locus  in  quo  by  some 
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Inriiier  owoen  of  Ibe  soil^  to  tlie  leasees  of  the  fishery,  or 
■ot;  and  I  thinki  takinf  all  the  circumltaoceB  into  con- 
mderation,  tfiey  were  perfectly  warranted  in  dk-awii^  the 
conclusion  they  liave^  as  it  might  fairly  be  preaumed  that 
Mr.  Preston  had  knowledge  of  the  exercise  by  the  plain- 
tiffs of  their  drawing  their  nets  and  lamKng  fish  on  the  fel- 
ling in  question. 

Judgment  for  the  plaintift* 


Honday^ 
Mayaa. 


LUCKETT  V.  ^LUMMEtf. 


In  a  dedata-  jPnis  was  an  action  of  debt  on  a  bail  bond  broa^t  by  die 

a  ban  bond  at  plaintiff,  as  assignee  of  the  dieriff  of  Middlesex,  gainst  die 

^i^l  of  ^  ^Jefendant  as  surety.    The  venue  was  laid  in  that  comity,  and 

jS^VhlTthe  *^  d«cl«"^tion  stated,  that  the  plaintiff,  heietofoie,  to  wit, 

pUintk  htrt*  pu  the  2 1st  July,  in  the  first  year  of  the  reign  of  our  Lord 

on^t^e  iSst'^'  ^^  "^^  ^^t$  *u^  ^^  prosecuted  out  of  the  Court  of  our 

if^e^n^  ^*^  ^^  *®  °^* *^"°8*  of  *e  Bench Aere,  (the  said  Court 

of  tke  Bench  being  then  and  now  at  fVestmimter,  in  the  said  county  of  Mid- 

Coort  beUig  ^^*^$)  a  certain  writ  of  our  Lord  the  King,  called  a  capias 

at^«?ii!I^  ^  ^^ondendum,  directed  to  the  said  sheriff,  by  which  said 

ter,)  a  writ  of  writ  the  said  sheriff  was  commanded  to  take  one  T.  B^  if 

•pandemdtum^  by  he  should  be  found  in  his  bailiwick,  and  ium  safely  keq>,  ao 

las  to  answer  ^^^^  ^^  ^^S^^  ^^^  his  body  before  his  Migesty's  Justices  at 

^plw!)"^  ^tt/OTiWer,  on  the  morrow  of  All  Souls  then  next  follow, 

pnsi;  and  also  iilg,  to  answer  the  plaintiff  in  a  plea  of  trespass,  and  also 

plea  of  tm-      ^at  the  said  T.  B.  might  answer  the  plaintiff  aecordbg 
pass  on  tbe 

case  npon  promlMs  :-^tt  special  denrarrer,  assigning  for  cansea,  tbat  the  Sist 
Jn&r  was  a  day  in  ▼acation,  and  on  which  no  snch  Court  tke»  was  at  tVaimiMuier; 
and  that  the  declaration  only  stated  the  writ  to  be  to  answer  the  plaintiff  in  a 
plea  of  trespsM,  ipstead  of  a  plea  "  wherefore  with  foice  and  anns,  &c."— Held* 
first,  as  the  averment  that  the  Coart  was  sitting  on  a  day  in  vacation,  was  laid 
under  a  mdeliciti,  it  might  be  treated  as  snrplasage  ;  and  secondly,  that  it  was 
unnecessary  lo.set  out  or  refer  to  the  clmtgum  ftegU  of  the  writ. 
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4o  the  custom  of  the  Court  of  our  Lofd  fhfi  King  of  Com*      1821. 
moo  Bench)  b  a  certain  plea  of  trespass  on  the  case  upoo     Xiucurr 
promises^   to  the  dsmage  of   the  plaintiff  of  20/.,  8lc. —  ** 

To. this,  the  defendant  demurred  specially »  and  assigned  for 
causes,  that  it  itf  stated  and  alleged  in  the  declaration,  that 
the  plaintiff  on  the  21st  July,  in  the  first  year  of  the  reign 
of  our  Lord  the  now  King,  sued  and  prosecuted  out  of  die 
Court  of  our  said  %pTd  the  now  Kfaig  of  the  Bench  here, 
(the  said  Court  being  then  and  now  at  Westmineter),  a  certain 
writ  of  our  Lord  the  King,  taHeiuTiiptfls  ad  respondendum ; — 
whereas,  the  said  gist  July,  in  the  first  year  of  the  reign 
aforesaid,  was  a  day  in  vacation  4mie,  anc|^.pn  whic^  day  no 
such  Court  then  wai  at  WestnUnsier;  and  that  it  is  also  stated 
in  the  declaration,  that  the  said  writ  of  capiat  was  sued  and 
prosecuted  oot  of  the  Court  of  our  Lord  the  now  King  of 
llsB  Bendi  hgre,  whidi  said  word  ^here*"  must  be  deemed  to 
relate  to  and  messi  the  county  of  Mtddleeex,  the  said  county 
of  MiMemx  being  the  only  place  mentioned  in  the  preced- 
ing part  of  the  said  dedartttion ;  whereas,  the  said  writ  ought 
to.  have  been  sUeged  to  have  been  sued  and  prosecuted  out  . 
of  the  Court  of  onr  Lord  the-King,  before  the  right  honour- 
aUe  Sir  BmheH  Dalbm,  Knight,  and  his  companions,  dien  his 
Miljesqr's  Justices  of  the  Bench  at  Westmnrier;  af3  also  that 
it  does  not  appear  against  whom  the  said  writ  of  capias  was 
sued  and  psoseented ;  and  that  it  is  stated  in  the  said  decla- 
ration^  that  the  sheriff- was  commanded  by  the  said  writ  of 
coptos  to  take  one  I*.  J3.,  if  he  should  be  found  in  bis  bail!- 
wiek,  and  him  aaMy  keep,  so  that  he  mi|;ht  have  bis  body 
before  his  Mqesty^s  Jusricee  at  Westminster,  on  the  Morrow 
of  AIISmIs  theit  nett  folhming,  to  answer  die  plaintiff  In  a 
plea  of  trespass ; — ^whereas,  it  ought  to  have  been,  to  answer 
diephiintiff  in  a  plea  **  wherefore  with  force,  and  arms  the 
close  of  the  plaintiff  at  Wesiminster  he  broke,  and  other 
wrongs  to  hia^  did,  to  die  great  damage  of  the  plaintiff/  and 
against  the  peac^  of  our  Lord  the  King  * 

The  plaintiff  joined  in  demurrer. 

VOL.  V.  UN 
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imi.  .    Mr.  Seijt.  Toddy,  in  support  of  Ae  itemurrer,  nibmitte^k 

j^jJ^J^  firt^  tbat  as  th^  wprd  then  refeired  to  the  2Ut  Jtiijf,  njhicii 

••  was  a  day  io  ^acation^  the  declaratioo  waa  clearly  demonabU, 

Pi.v«i»B.  ^^  ^^  ^^^  ^y  p^^  ^j  ^^  ^j^^  j^y^  ^^^  |jg  j^^^  oo  the  case 

of  ^^JUfUOTi  V,  Anderson  (a),  which  was  an  action  of  debt  on 
%  bail  bofici^  and  the  declan^tion  stated,  that  the  wnt  was  sued 
out  on  the  Snd  Nimmber,  1784,  the  Court  then  being  held 
at  fVeitmin^er,  whifch,  on  special  demurrer j,  was  held  ill..  So^ 
in  Ettmick  ▼.  CooA  (6),  it  was  allied  in  a  declaration  op  a 
bail  bond,  that  the  writ  was  sued  out  of  t^  Court  of  King's 
Bench,  then  sitting  at  fVestmintter,  on  the  19th  Jufy,  and  it 
was  objected  that  the  writ  was  void,;  as  it  was  not  posaM^ie 
to  have  been  sued  out  of  that  Court  then  sitting  at  If  eitMi- 
aer  on  the  18th  July,  it  being  in  the'time  of  wcation;  and 
the  Court  held  tl^  otigection  to  {be  fittalj.  ^s  the  ivrit  could 
not  have  been  sued  out  on  that  day,  ^en  the  Clourt  could  not 
nor  did  not  sit  out  of  Term.  In  Harrington  ▼.  Tiylar(c)p 
althougfi  that  Court  took  notice  in  pleading  of  the  issaiqg  of 
a  bill  of  Middlesex  on  a  day  in  vacation,  though  it  waa  not 
pleaded  to  have  been  then  issued  as  .of  the  preceding  Term, 
yet,  Mr.  Jus^ce  Bayky  there  observed  (el),  "  that  in  Edmiek 
V.  Cook,  the  allegation  being  that  it  issued  on  a  day  in  the 
vacation,  the  said  Court  then  being  held  at  WettmUuUr,  was 
ipcongruous.'' 

.  From  Greene  v.  Jones  {e\  it  seems,  that  an  objection  of 
thjs  nature  is  fatal  on  special  demurrer;  and  Mr.  Se^C  Jftf^ 
hams,  in  a  note  to  that,  case,  after  talcing  a  distinction  aa  to  tha 
former  authorities,  observed,  that  '^  the  subsequont  cases  shew 
that  the  Courts  still  hold  this  olyection  to  be  a  valid.one^/)." 
Another  objection  is,  that  there  is  no  reference  in  tbe 
declaration  to  the  clausum  f  regit  clause  of  the  wiit,  aa  it 
only  states  the  writ  to  be  to  answer  the  plaintiff  in  a  plea  of 
trespass  on  the  case  generally,  instead  of  a  plea  <'  whtrefora 
with  force  and  arms  the  dosQ  of  the  plauitiff  at  Westndmtaf 
he  broke,  8ic.''    The  place  is  mi|terial  to  shew  the  joris- 

(«)  3  Term  Rep.  184,  (n), {b)  2  Ld.    Raym.  1557.*—— 

(c)  15  East,  378. (d)  Id.  384.— (e)  1  Wms.  Seond.  S99  b.— — 

(/)  Sm  Id.  300  h.  D.  7. 
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dictbn  of  the  Court,  and  although  it  is  not  necessary  to  b#        1821. 
proved,  it  must  still  be  rightly  set  out  in  the  declaration.  Lockbtt 

9. 
PLOMMBBk 

Mr.  Serjt.  Faughan,  contri,  was  stopped  by  the  Court. 

Lord  Chief  Justice  Dallas.- — I  am  clearly  of  opii^ion 
that  there  is  no  foundation  whatever  for  either  of  these  objec- 
tions. The  declaration  is  in  substance  sufficient,  as  it  states 
that  the  writ  was  issued  out  of  this  Coiirt.  In  Atkinson  v. 
Anderson,  the  declaration  stated,  that  the  writ  was  sued  out 
on  the  £nd  November,  the  Court  then  being  held  2X  West- 
minster. Here,  however,  it  was  stated  under  a  videlicet. 
The  precise  day  therefore  is  immaterial,  and  may  be  rejected 
as  surplusage. 

Mr.  Justice  Park  concurred. 

Mr.  JusticeBuitROvoH. — If  the  words  ^*  the  said  Court 
being  thien  and  now  at  Westminster^^  'were  rejected,  the  d^ 
claration  would  be  suflicient.  It  is  quite  clear  that  writs  may 
be  sued  out  in  vacation,  and  it  does  not  matter  when  or 
where  the  Court  sits,  if  it  be  not  mentiotied.  The  sta- 
tutes {a)  merely  enact,  **  that  the  officer  who  shall  sign  any 
writ,  shall,  at  the  time  of  his  signature,  s^t  down  upon  it  the 
day  and  year  of  his  signing/' — but  the  indorsement  of  the 
date  is  Do'  part  of  the  writ,  and  it  is  equally ^valid,  whether 
it  is  sued  out  in  Term  or  vacation. 

Mr.  Justice  Richardson. — This  Court  miist  sit  at  West" 
minster,  and  althoi^h  it  was  stated  in  a  parenthesis  in  the 
declaration,  that  it  was  then  there,  it  maybe  wholly  rejected 
as  surplusage.  But  if  it  could  not,  as  the  day  when*  the  writ 
was  issued  was  laid  und^r  a  videlicet,  it  is  immaterial  and  hot 
required  to  be  proved  as  laid.  The  statute  13  Car.^.  stat.^. 
c.  2.  s.  2.  introduced  a  clause  of  ac  etiam,  in  which  the  true 

(«)  5  &  6  Will.  St  Mary,  c.  St.  s.  4.    9  &  10  Will.  S.  c.  16.  •.  4i. 

N  N2 
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]B2l.        cause  of  action  must  be  expressed,  but  it  is  not  necesBai; 
to  load  tbe  declaration  with  stating  the  form  of  the  or^imJ 
V.  clauiumf regit.    The  requiring  the  defendant  to  answer  the 

plaintiiF  in  a  plea  of  trespass  on  the  case,  is  suflBcient,  widi- 
out  setting  out  any  further  particulars. 

Judgment  for.  die  phootiflL 


LuCKStT 


FhVUUEMi 


5J<«^2»  HvDD  c.  Ratbnok* 

May  S8* 

Ta  a  oosni.  T»is  was  an  action  of  replevin  for  taking  part  of  a  rick  of 
arraTr^^^ea"  ^J*  ''^  growing  crops  of  beans  and  grass  of  tbe  plainti£ 
de^  ndaot  on  '^^  defendant  made  cognizance  as  bailiff  of  one  Nol&oJiiel 
a  former  occa-  Ravenor,  for  half  a  year's  rent  due  and  in  arrear  to  him  froni 
diut rest  for  tiie  the  plaintiff.    Plea  in  bar,  that  before  the  said  time  when, 

took  iroods  "*  ^^'  *"**  •^'®''  **  "^"^  *"  *®  cognizance  mentioned^  bad  be- 
liable  to  dU-  come  due,  and  whilst  the  same  mas  in  arrear  and  unpaid,  lo 
troM  fofficicBt  «' 

to  diMbarge      witj^  on,  8ic.  the  defendant,  as  bailiff  of  Aaveisor,  entered 

rrar^MKl'tiiy'  ^P^'^  ^®  premises  in  which,  &c.  and  seized  and  took  as  a 

dk?  *^  ^     distress  for  the  rent  in  the  cognizance  mentioned,  and  certain 

might  thereby  other  rent  then  due  and  in  arrear  from  the  plaintiff  to  £a- 

armrtof  rent!  venor,  for  and  in  respect  of  the  occupufSon  by  die  plaintiff 

so  to"d?'Tnd^  of  the  premises,  in  which,  8cc.  as  tenant  thereof  to  Ravemw, 

wrongfoliy       certain  goods  and  chattels  then  being  in  and  upon  the  pie> 

made  a  tecoiid       ... 

distroMfor  the  mises  in  which.  See.  and  liable  to  be  taken  as  a  distress  for 

Held  uT'on"    '"^  '^'^^>  sufficient  to  pay  and  satisfy  the  whole  of  tbe  rent  ia 

special  demer.  ||,^  cognizance  mentioned,  and  the  whole  of  the  odier  rent, 

reri  aingoiDg  .  * 

for  cause  that  together  with  the  costs  and  charges  of  the  distress  in  the  pka 

Dot  shew  that  vaentioned,  and  of  the  sale  and  appraisement  thereof,  and  could 
Mi9iMbT^t  •*"*  "**>^  •»*^«  thereby  leried  the  whole  of  the  rent  in  die 
former  dis-  cognizance  mentioned,  and  the  whole  of  the  other  arrears  of 
rent,  together  with  the  costs  and  cbaiges  of  the  distress,  and  of 
the  sale  and  appraisement  thereof,  but  neglected  and  emitted 
so  to  do;  and  that  the  defendant,  as  bailiff  of  Ravenor^  wrong* 
fully  and  unlawfully,  at  the  said  time,  when,  &c.  made  % 
HfMd  distress,  and  took  the  goods  in  tbe  declaration  men« 


RavmoK. 


IN  THE  8BC0HD  TEAR  OF  GEO.  IT.  A43 

tiooed  as  a  distress  for  the  same  identical  arrears  of  rent,  for       1821 
which,  with  the  other  arrears  of  rent,  the  defendant,  as       ^^ 
bailiff  of  Ravenor,  had  so  before  seized  and  taken  the  other     ^  j^ 
goods  in  the  plea  mentioned,  and  which  were  so  sufficient  to 
hate  satisfied  the  rent  in  the  cognizance  mentioned,  and  the 
other  arrears  of  rent  in  the  plea  OMntioned,  and  the  costa 
and  chaiges  of  the  first  distress,  and  of  the  sale  and  ap- 
praisement thereof,  and  unyilstly  detained  the  same  against 
sureties  and  pledges,  until,  8cc.  in  manner  aod  form  as  the 
plaintiff  has  above  complained  against  the  defendant    i^nd' 
tbis,  kcn    Wherefore^  tie. 

To  this  plea,  there  was  a  special  demurrer,  asrigning  for 
cause  that  it  did  not  shew  or  aver  that  the  rent  was  satisfied 
by  the  distress  in  the  plea  alleged  to  have  been  made  by  the 
defendant.    The  plaintiff  joined  in  demurrer. 

The  cause  now  came  on  for  argument,  when 

Mr.  Seijt.  Fanghan,  in  support  ^t  (he  demurrer,  sub^ 
mitted,  that  the  plea  was  no  answer  to  the  cognizance,  as 
the  plaintiff  had  not  shewn  or  averred  therein  that  the  rent 
wna  satisfied  by  the  first  distress ;  and  that  in  order  to  entitle 
himself  to  the  return  of  the  goods,  he  most  shew  a  good  title 
in  omnibus.  He  relied  on  the  cases  of  Lingham  v.  War^ 
ren  (tf),  and  Leoi'v.  Edmonds  (6),  as  being  precisely  in  point, 
and  by  which  the  present  must  be  governed. 

Mr.  Seqt.  Hqmooi,  eonirif  admitted,  that  those  cases 
appeared  to  be  against  the  plaintiff,  but  that  neither  of  them 
were  borne  out  either  by  principle  or  previous  authority.  This 
case,  however,  may  be  dbtinguished  firom  both ;  thatof  LiMg- 
ham  V.  fVarren,  was  decided  on  the  authority  of  Lear  v.  Ed^ 
monds,  which  was  an  action  for  use  and  occupation ; — but 
the  principle  of  satisfection  of  the  rent  by  the  first  distress  is 
AOt  the  ground  upon  which  that  case  can  be  maiqtained. 
<a)  Attte,  vok  Iv.  409..  (b)  1  Bars**  iM4«  m. 


r^ 


544 


GASBS  IN  BA8TBR  TBRM» 


1821, 

HUDD 


Bent  may  be  recorered  either  by  an  acbon  of  debt,  ose  and 
occufiatioD,  or  .by  distKM.     Inreplevio,  U  is  not  secessai; 
to  shew  aatis&cMon ;  it  is  suflScient^  if .  tt|e  plaintiff  shew  that 
thp  first  <listres8  .was  of.  such  value  as  to  satisfy  the  reel  doe, 
whilst,  in.  an  action  for  use  and  occupatipn  nothing  but  an  ic- 
$uai satisfaction  can  be  pufficjent.  Ak.  Justice  Boy^y^in  Lear 
▼•  Edmonds,  eapressed  an  opiniQn  that  the  language  of  the 
atatute  2  Will,  if  Mar^  (a),  waa  optional,  and  not  imperative 
qn  the  pevon  distraining^  to  sell,and  if  it  were  so,  that  he  did 
not  (tandas  at  common  law  before  the  statute;  for  it  waa  not 
nverred,  that  the  goods  distrained  were  soldi  and  Mr.  Juslioe 
Abbott  there  observed,  that  it  was  not  even  averred  in  the  piea, 
that  the  goods  were  liable  to  the  distress.     Here,  however,  it 
is  stated,  thkt  the  defendant  took  goods  liable  to  dietresa,  suf- 
ficient to  discharge  the  whole  of  the  r^nt  ii^  arrear,  and  the  costs 
of  such  distress.    If  the  word  *'  may"  only,  had  been  used  in 
the  statute  of  fVilL  Sf  Maty,  the  party  distraining  might  have 
sold  or  not,  at  his  election,  but  the  expression  in  that  statute 
is  '^  shall  and  may  appraise  and  sell/'  which  has  always  been 
deemed  imperative  on  the.par^  distraining,,    The  plea,  there* 
fore,  was  framed  to  meet  that  statute,  as  the  defendant  «ps 
bound,  to  sell  under  the  first  -distress,  and  return  th(^  overplus ; 
Biod  if  the  distress  be  once  taken,  it  Qi^r^s  as  a  aiitia&ctioo. 
In  the  case  of  the  King  and  Qmeen  v«  Barlow  {b)^  it  was 
decided,  that,wherea  statute  directs  the.doing  of  a  thing  for 
the  sake  of  justice,  or  the  publil?  g^od,  the. word  ^^m^" 
^ust  be  construed,  thct  same  as  the  word  '^  shall.'*    So,  in  the 
statute  8  &  9  fViU.  3.  c.  11.  s.  8,   vduch  enacts,  that  die 
plaintiff  '^  may"  assign  as  many  breachea  a»  he  shall  Uuak 
fit,  upon  bonds,  or  on  any  penal  sam,  for  noinperlbraiaiice 
of  coveiianis,  &c.  it  has  been  decided  that  it  was  compiahrory 
on  a  plainuff  lo  do  so.    Drager^.  Brand  (f),  Goodwin  v. 
Crowle(td),  Roles  v..Ros€welHe)i     Ahhoogh    the  case  of 
Lingham-  v.  Warren,  approaches  nearest  to  the  present  in 


(«)  Se8$.  1.  c.  5.  a.  2 (6)  «  Salk.  609.  (c)  «  Wils.  577. 

(rf)  Cowp.  35y>   ■    ■        (<)  5  Term  Rep.  oSQ* 
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terms,  stilly  die  averments  in  the  pleas,  are  difiRorent*  for      '182K 
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here^  every  suggestion  a^  to  the  want  of  the  sofiicienky  Of 
the  distre^  is  ^sduded,  as  it  is  stated  that  the  goods  taken  ^  '  v. 
on  tjie  former  occasion,  and  liable  CO  distress,  were  suffi- 
cient to  discharge  the  whole  of  the  rent  as  well  as  the  costs 
of  the  distress ;  and  although  the  Court  Appeared  to  think 
that  that  case  was  not  distinguishable  from  Lear  v.  Ed- 
monds, still,  the  distinction  turns  on  the  difleient  form  of 
dctton  ;'-iind,  as  faefe,  the  party  distraining  was  boubd  to  sell 
Underihe  statute,' It  i4  enough  to'sttitfe  that  the  first  distress 
^was  sufficient  to  satisfy  the  rfetit  andespences.  If  it  is  impe<- 
ralSve  on  the  party  distraining  t^  seU>  no  incoiiveniehce  i» 
thereby  imposed  on  the  landlord,  M  the  distress  will  in  poitil 
6f'fact  amobht  to  a  satisfaclibn,  and  the  only  consequence' is, 
that  he  cannot  distrain  a  second  time*  In  Gilbert  on  Dis« 
tresses  (a),  it  is  said,*  that  ^.the  lord's  distress  for  rent,  is  in 
nature  of  a  prerogative  process  to  take  the  jgoods  andchatteh 
of  bis  debtor  in  the  fi/st  Instance/ Withont  any  summons ;  but 
sixth  distress  is  not  forfeited  to  the  lord,  if  not  replevied."  A 
distreto,  therefore,  is  considered  merely  as  a  pledge,  and  the 
detention  thereof  is  only  jostiliable  as  long  as  the  duties  incii- 
dent  to  the  tenure  renlain  undischarged;  If  this  were  not  so, 
4  landloid  might  be  an  instrument  of  infirate  vexation  and 
trouble  to  bis  tenant,  by  continual  distresses.  At  common 
law,  a  distress  operates  ils  a  pledge  only,  and  a  second  can- 
Hot  lie  taken,  if  sufficient  goods  be  on  the  premises  to  satisfy 
the'  first,  or  if  the  landlord  has  derived  any  benefit  under  it. 
AMioogb  the  statute  17  Car.  S.  c.  7.  s.  4,  provides  for  cases 
^ere  a  landlord  might  distrain  again,  yet,  k  is  only  for  the 
residue  of  arrears,  in  case  the  value  of  the  goods  distrained 
be  insufficient  to  satisfy  the  arrears  of  rent  distrained  for. 
That  statute,  therefore,  recognizes  the  previous  principle  at 
cooMnon  'law,  that  a  landlord  cannot  distrain  a  second  time 
for  the  same  rent^  but  must  be  driven  to  his  action. 

(«)  4th  Edition,  by  Impcy,  p.  18. 


648  «A88S  IN  MSTW  TUtMr 

V^*  In  JraUU^.Saoiaifl),  itwasbeld,  diat we cuDot  mm 

HuoD  for  Iwo  distresses^  msde  for  one  and  the  same  reol;  for  it  was 
BATBHoa.  ^®  defendant's  fault  to  distrain  too  little  at  first;  bnt  the 
reporter  adds  a  quert,  whether  if  the  defendant  bad  pleaded 
that  at  the  time  of  taking  the  first  distress,  there  was  not  aaf- 
ficient  to  be  taken  for  the  whole  rent  npon  the  land^  and 
that  the  first  distress  was  but  only  of  such  a  Yake,  it  wonU 
have  been  good  ? 

So,  in  an  Jnonymouicauiby,  it  was  held,  that  a  man  can- 
not avow  two  distresses  for  the  same  rent,  if  there  be  soffi- 
cient  at  first  And  in  Hutchim  v.  Chamben  {e),  Lord  If  nn^ 
Jkld  said,  "  As  to  the  question  whether  a  second  disHess  can 
be  justified  when  enough  might  have  been  taken  at  first,  that 
a  man  who  has  an  entire  duty,  shall  not  split  the  enUre  s«n» 
and  distrain  for  part  of  it  at  one  time,  and  for  other  part  of 
it  at  another  time,  and  so  taiies  juotie$,  for  several  times,  for 
that  is  great  oppression/' 

These  cases  do  not  turn  on  the  ground  of  satis&rtion^ 
and  no  distinction  can  be  drawn  between  dividiif  the  rent 
or  taking  two  distresses ;  for  in  either  case,  the  ioconvemenos 
to  the  tenant  b  equally  great.  In  Jtfotin/fi^  v.  Jndrem{di,  it 
was  decided,  that  to  m  scire  facioi  on  a  judgment,  the  defend- 
ant might  plead  a  levy  under  9l  fieri  facm  for  the  aame  deirt^ 
without  shewing  that  the  writ  was  returned.     So,  in^ltti- 
90H,v.  Atkinson (e),  which  was  an  action  of  detinue,  and 
the  plaintiff  had  judgment,  and  after  the  year,  sued  out  a  jcsrf 
facias,  to  have  execution,  and  the  defendant  pleaded,  that 
upon  a  writ  of  distringas  awarded  to  the  sheriff  upon  that 
judgment,  he  delivered  such  goods  to  the.  sheriff;  and  for 
the  residue,  that  they  were  appraised  at  so  much,  bj  an  in- 
quisition taken  by  the  sheriff,  and  that  he  delivered  the  moncf 
to  the  sheriff;  but  he  did  not  aver  this  matter  to  be  returned 
by  the  sheriff:— the  Court  held,  that  he  might  well  plead  it; 
for  otherwise,  the  defendant  would  be  pngudiced,  as  be  nnght 

(•)  f  Latw.  I53tr-^ («  Cro.  Elii.  iS.   S.  C-  Mobw,  r 

W  1  Bsrr.  5S9.     ■         {d)  Cro.  Eli*.  S37.       ■       (c)  Id.  39e. 
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hftTe  twenty  aevenil  eicctttibns  sued  ou(  against  him  upon  one        1821. 
j«4gment    These  cases  tfierefere,  ahew^  that  if  a  sheriff 
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levies,  and  does  pot  seD,  the  defendant  is  discharged,  as  the  ^  e. 
levy  shall  enure  as  a  satisfiiction.  So,  in  Oviat  v.  Fyner  (a), 
it  was  hdd,  that  if  on  a  Jieri  fadaSf  all  the  money  is  not 
levied,  the  writ  must  be  returned  before  a  second  execution 
can  be  taken  out,  for  that  must  be  grounded  on  the  first 
writ,  and  recite  that  all  the  money  was  not  levied  upon  the 
first. 

On*  these  groundsi  tfierefisre,  enou^  appears  on  the  face' 
of-  the  plea,  to  shew,  that  the  rent. has  been  satisSed ;  for  it 
is  expressly  averred,  that  the  goods,  at  the  time  the  defendant 
made  the  first  distress,  were  sufficient  to  disdiarge  the-  whole  ' 
of  the  rent  m  arrear,  as  well  as  the  costs  of  such  distress. 
He  had  therefore  no  right  to  distrain  a  second  time,  as  it  was 
his  duty  to  proceed  to  a  side  under  the  first,  by  which  he 
night  have  been  fiilly  satisfied* 

Mr.  S^t.  Vuughan  in  reply««-»It  was  very  properly  ob- 
served by  Mr,  Justice  Bayley,  in  Lear  v.  Edmonds  {b)f  that 
die  language  of  the  statute  2  fVilL  Sf  Mary  was  not  impera- 
tive on  the  person  distraining  to  sell  the  goods,  still,  how-- 
ever,  it  has  been  contended,  that  he  is  bound  to  do  so  after 
the  distress  is  made.  It  is  quite  dear,  that  a  landlord  can- 
not split  his  rent,  so  as  to  enable  him  to  make  two  distresses ; 
but  at  common  law,  if  the  first  dbtress  be  hisufficient,  he 
may  re-enter.  In  Bradby  on  DiOressei  (c),  it  is  said,  that 
'<  at  the  common  law,  if  the  landlord  made  lim  insufficient 
diaUess  when  he  might  have  taken  more,  a  second  distress 
for  the.  remainder  of  the  same  rent  was  illegal,  for  it  was  his 
own  folly  not  to  have  taken  enough  at  first ;  but  if  it  ap- 
peared that  he  could  not  find  a  sufficient  distress  on  the 
land,  then  it  seems,  that  even  at  the  common  law  he  might 
distrain  again." 

(«)  1  Sslk.  31S.  (»)  1  Bara.  &  Aid.  159.— —(c)  Page  130.  , 
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ie21*  In  diM  case,  the  object  of  the  distress  wts  to  obtiin  setis- 

^^        fcctioD  of  the  rent  .due,  which  must  depend  on  the  tfsle  of  the 
«•  goods  distrained,  and  not  on  the  mere  taking.     In  Af oiMfEejf 

Ratbsoe.  ^  jfutrews,  it  was  stated  that  4e  property  w«s  detained, 
but  here,  it  does  not  appear  that  the  goods  were  kept,  bol 
only  that  they  were  taken,  and  it  shonld  have  been  added, 
that  the  rent  was  satisfied  by  snch  taking.  The  case  of 
Lear  v.  EdmonA  is  e^tpressly  in  peiii^  and  Lord  Ettew^ 
bonmgh  there  observed  (a),  that  "  the  distress  m^t  enure  As 
a  satisfaction,  or  might  constitute  an  injury,  and  Aat  it  #as 
incomplete  as  satisfaction,  by  the  meife  act  of  s^zure,  and 
that  if  it  amounted  to  such,  the  circumstances  ought  to  have 
been  pleaded,  ^hidiv^ould  make  it  operale  as  a  salisiac- 
tion/*  Here,  it  must  be  presumed,  that  the  goods  were  n6t 
sold,  or  the  rent  satisfied  ;  for,  as  Mr.  Justice  Bayley  observ- 
ed, m  Lear  v.  Ednumds  (A),  "  it  is  not  averred  that  the  gowb 
distrained  were  sold,  and  it  was  die  duty  of  die  defendant  m 
his  plea  to  set  out  the  whole  of  his  case."  Here  too,  there 
might  have  been  an  agreement  between  the  parties  that  the 
distress  might  b6  withdrawn.  At  all  events  the  case  of 
lAngham  v.  Warren^  is  expressly  in  point,  and  dedave  of 
the  present  question. 

.  Lord  Chief  Justice  DALLAS.-^The  only  question  is,  whe- 
ther the  plea  in  bar  ia  this  case  be  good  or  bad,  and  to  that 
point  alone,  I  shall  confine  my  opiai<m.  The  objection  raivdio 
it  is,  that  it  doea  not  shew  diat  the  rent  was  sadsfied  by  the  far- 
mer distress.  Two  cwcis  have  been  lately  decided,  whieh  shew 
that  such  a  plea  ris  bad  for  that  reason.  The  first  is  diat  sf 
Lear  v.  Edmonds,  which  was  decided  by  the  G>urt  of  Ki^'s 
Bench ;  and  TJngham  v.'  Watrem  reMed  on  the  anihoiity  of 
that  case,  as  this  Court  considered  it  in  principle  to  be  ton- 
distinguishable  from  it.  It  now  therefore  remabs  to  bs 
considered  whether  Lear  v.  Edmonds  was  imprc^rly  de- 
cided or  not,  or  whether  the  Judges  of  the  former  Court 
who  determined  it,  have  misconstrued  the  statute  of  WUU  4 
(a)  1  Barn,  6l  Aid.  138.  (fc)  Id.  159. 
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Mary,  as  applicablj^  to  the  anbject  of  distresa.  It  has  been 
aaid,  that  Mr.  Justice  jBoyfey  took,  a  wrong  efitposition  of 
the  oieaoiog  of  die  kogqage  of  that  statutei  by  eonsideriDg 
thai  it  was  not  imperative  oi^  the  .person  distfaining  to  sell  the 
goods.  That|  liowever^waa  Jiot  dissented  from  by  any  of 
the  Court,  but  by  necessary,  const^uotion  was  adopted  by 
them.  We^mosti  therefore,  now  assume  in  the  outset,  that 
those  Judged  were  wrong  as :  to  the  meaniiig  of  that  statute, 
and  that  the  principle  there  laid  down  is  to  be  fonod'  in  no 
other  case,  nor  is  it  sanctioned  by  any  pirevious  authority*  If; 
however,  these  Judges  were  wrong  ita  the  view  they  took  of 
the  subject,  which  appears  to  me  to  be  a  strong  propontion^ 
their  decision  is  open  to  consideration ;  and  if,  frota  the  ar* 
gument  now  adduced  for  the  plaintiff,  it  can  be  shewn,  that: 
they  canle  to  an  improper  conclusion,  the  decision  of  that 
case  would  cease  to  be  an  ^otbority;  It  is'  therefore  'neees^ 
sary  to  consider  what  ailments  ^  have  been  now  used  to 
prove  that  they  were  wrong.       - 

'  Tlie  provision  in  the  statute  of  2  WiH,  ^  ilfdry,  is,  that 
the  party  distraining  <<  shall  and  may  cause  the  goods  dis- 
trained to  be  appraised,  and  after*  such  appraisemenly  shalt 
and  may  selT  them  foir  the  best  price;''  from  whence  it  has 
been  broadly  contended, .  that  it  is  impterativ^on  such  party 
to  seU;  for  that  wherever  the  word  '' sltall"  aceonipanies 
that  of  ''  may"  in  a  statute,  it  must  be  construed  Co  mean 
<<  must.''  That  may  be  so  or  not,  which  depends  ^n  the 
ptarticular  coastrnctioQ  of  the  statute  and  subject  matt^, 
with  respect  to  which  they*  are  use^C^i). '  But  it  does  not 
follow  that  in  a  case 'of  this  description,  the'person  distrain- 
ing must  sell,  because  the  statute  enacts  that  be  *'  shall  and' 
may"  do  ad.  That  it  is  imperative  on  him  to  selh  I  totally 
deny,  for  the  language  of  the  statute  must  be  tonst^ed  in 
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(a)  In  CM>k  V.  roirer(»),  Mr.  Justice  Chambr€  lai^,  that  "  wbere.the 
Kvords  *■  shaU  and  may'  have  been  construed  to  be  iinperativey  they  have 
Vttfi  80  hel<f  from  the  nature  of  the  case." 

(•)  i  Taunt.  377.  • 
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18S1*       fcTOur  of  tfce  party  distrsiiied  on,  and  if  the  distraiMr  ^ 
JJ^^       bound  to  sell,  it  would  not  only  be  oppressive  as  agsinst  the 
«.  tenant  whose  goods  were' distrained,  but  would  prevent  him, 

Ravmob.  ^^^  ^^  distress,  from  coming  to  any  agreement  with  his 
landlord,  so  diat  the  distress  asight  be  withdnwn  previouriy 
to  the  sale  of  his  goods.  Mr.  Justice  JbboU,  ki  l£ar  v. 
Edmonds,  observed  (o),  diat  '*  supposing  the  goods  liable  to  a 
distress,— one  of  three  things  must  have  happened :  they  mu^ 
either  have  been  sold,  detained,  or  relinquished,  and  that  if 
they  had  been  relinquished  by  the  request  of  the  party,  then  the 
distress  would  not  operate  as  a  bar."  No  person  can  doubt  but 
that  die  possession  of  goods  distrained  for  rent  may  be  relin- 
quished at  the  request  of  the  tenant,  and  it  if  for  bis  benefit 
that  they  may  be,  and  it  does  not  therefore  follow  that  the 
distreu  must  operate  as  a  satisfaction,  as  it  may  be  relin- 
quished before  the  sale,  and  that  brings  me  to  the  only  point 
in  this  case,  viz.  whether  the  plea  in  bar  is  sufficient  or  not 
It  has  been  bsisted,  that  the  present  case  is  distinguishable 
from  that  of  Lear  v.  Edwumds,  because  there  the  action  was 
brought  for  use  and  occupation ;  but  the  plea  was  held 
Id  be  insuficieot,  as  it  did  not  shew  that  the  Fe»t  was  satis- 
fied, and  that  is  the  very  objection  raised  to  the  present. 
The  point  does  not  turn  on  tbe  form  of  action  ;  but  the  dis- 
tinction was  most  properly  drawn  by  Lord  Etlenborougk  in 
that  case,  who  said  (6)  that ''  the  distress  might  enure  as  a  i^ 
tisfaction,  or  might  constitute  an  injury ;  if  tbe  former,  then 
« the  defendant  ought  to  have  pleaded  those  circumstances 
which  would  make  it  operate  as  satisfaction  ;  for  it  is  in- 
complete as  satisfiKstion,  by  the  mere  act  of  seizure.**  So, 
here,  the  distress  was  incomplete  by  seizure,  and  the  plea 
does  not  shew  that  it  was  completed  or  satisfied  by  the  pay- 
ment of  the  rent.  So,  Mr.  Justice  Jioylmf  there  said  (c),  it 
was  the  duty  of  the  defendant  in  his  plea  to  set  out  the  whole 
of  his  case.**  So  it  was  here,  for  the  whole  of  tbeftcis  were 
within  tlie  knowledge  of  tbe  pkintiflF,  and  be  might  have. 
(•)  1  $«rD.4k  Aid.  159.      ■     (k)  Id.  158.,— -(«}  Id,  159. 
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Stated  them  in  his  plea,  and  as  he  has  neglected  to  do  so^  it       1321. 
is  not  sufficient.  Hub* 

The  cases  of  Lear  ▼•  Edmond^  and  lAngham  v.  Warren, 
appear  to  me  to  be  expressly  in  point,  and  even  if  there  had 
been  no  decision  on  the  subject,  I  should  have  entertained 
no  doubt  whatever  but  diat  it  was  necessary  to  state  in  the 
plea  that  the  distress  had  operated  as  a  satisfiictipn  to  dis- 
charge the  rent  due  at  the  time  it  was  taken. 

Mr.  Justice  Park. — It  w^s  admitted  by  my  Brodier  Hey^ 
wood,  in  the  outset  of  his  argument,  that  the  decisions  of 
those  cases  appeared  to  be  against  the  plaintiff.  The  present 
does  not  appear  to  me  to  be  distinguishable  from  them  in 
principle,  and  1  think  nothing  further  has  been  advanced  in 
the  course  of  the  argument  for  the  plaintiff  to'  induce  the 
Court  to  think  that  those  decisions  were  wrong.  It  has  been 
said,  that  it  would  be  highly  inconvenient  to  tenants  if  a 
aecond  distress  were  allowed  for  the  same  rent,  where  suf- 
ficient property  had  been  taken  to  discharge  the  rent  in 
arrear  uuder  the  first ;  but  that  inconvenience  appears  to  me 
to  be  quite  the  other  way,  and  if  the  rule  were  to  prevail, 
that,  when  a  distress  is  made,  the  landlord  must  proceed  to 
sell,  the  tenant  should  at  least  shew  how  the  distress  ended, 
or  that  thereby  the  landlord  had  been  satisfied  hit  rent.  In 
Ungkam  v.  FTarren,  my  Lord  Chief  Justice  observed  (a),''  that ' 
there  might  be  numerous  instances  where  the  merely  taking  a 
sufficient  distress  might  not  be  productive  of  a  satisfaction  of 
the  rent  due.'*  For  instance,  a  landlord  may  distrain,  i^d  a  te- 
nant may  be  seriously  inconvenienced  by  allowing  the  distress 
to  reuHun  on  the  premises,  and  the  former  may  agree  to 
^  withdraw  it,  either  on  receiving  a  security,  or  relying  on 
the  word  of  th^.  latter  to  pay  the  amoont  of  the  rent  at  a 
fiiture  period.  It  has  been  further  insisted,  that  where 
the  words  'V shall  apd  may'*  are  used  in  a  statute,  they 
mttst  be  construed  as  being  imperative.  To  that  posi- 
(c)  Aate,  vsL  it.  411. 
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1821.  tion  I  do  not  agree ;  for  thej  may  either  be  deemed  so  or 
Dot,  according  to  the  subject  matter  to  which  thej  refer. 
The  statute  2  Will  4r  Mary,  c.  5.  H  remedial,  and  it  was 
not  intemled  by  the  Legislature  that  the  landlord  most  of 
necessity  proceed  to  a  sale,  because  he  is  merely  empowered 
to  do  so.  As  to  the  objection  which  has  been  raised  widi 
respect  to  the  multiplication  of  distresses  by  the  landlord,  it 
does  not  appear  to  me  to  be  applicable  to  the  present  ques- 
tion, and  although  I  agree  with  what  fell  from  Lord  Mam- 
field,  in  the  case  of  Hutekin$  t.  Chambers  (a),  that  '<  a  man 
whahas  an  entire  duty,  shall  not  split  the  entire  sum,  and  dis- 
train for  part  of  it  at  one  time,  and  for  another  part  of  it  at  an- 
other time,**  stiH,  his  Lordship  also'  observed,  that  <^  if  a  man* 
seizes  for  the  whole  sum  that  is  due  to  him,  and  onlyflsis- 
takes  the  valtie  of  the, goods  seized,  there  is  no  rtfasoo  why 
he  should  not  afterwards  Complete  his  executioD,  by  making  a 
ibrther  seizure,  and  that  it  was  to  the  advantage  of  the  owner 
of  the  goods  that  this  shotdd  be  so ;  for  it  was  better  for  him 
dlat  the  officer  should  be  at  liberty  to  seize  a  second  time, 
in  case  he  asade  an  insufficient  seizing  the  first,  otherwise  it 
might  induce  him  to  a  necessity  of  taking  effects  of  a  very 
great  value  at  first/^  Here,  the  plaintiff  has  not  stated  the 
circumstances  in  his  plea  as  to  the  effect  of  the  first  distress,' 
or  how  it  was  disposed  of;  be  should  have  shewn  whedier  it 
operated  as  a  satisfaction  of  the  rent  or  not,  and  as  he  has 
not  done  so,  the  plea  is  insufficient,  and  bad  in  substance, 
and  there  must  be  consequently  judgment  for  tbe  de- 
fendant. 

Mr.  Justice  Bdbbouoh. — If  the  Court  were  to  faoM 
that  thb  plea  is  sufficient  it  would  have  the  effect  of  oVer^ 
fuming  the  previous  decisions  in  Lear  v.  Edmonds,  and 
lAngham  v.  fVarren.  By  the  demurrer,  it  is  admitted,  fiiat 
the  fiicts  are  well  pleaded,  but  the  plea  is  bad  in  substance. 
It  contains  no  averment  on  which  issue  can  be  taken^  althouf^ 

(«)  1  Borr.  589. 
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It  might  have  easily  beeo  done.  The  plaintiff  might  have  1621. 
alleged  that  the  defendant  bad  wrongfully  destroyed  the  goods  "T^ 
distrained,  or  c<Sliverted  them,  or  fraudulently  delivered  them  ^  «. 
over  to  a  third  person  after  the  distress.  This  case  therefore 
resits  on  the  same  principle,  as  those  Which  have  preceded  it, 
and  which  appear  tome  to  have  been  most  properly  decided; 
and  as  the  plea  does  not  shew  that  the  rent  was  satisfied, 
or  any  cause  equivalent  to  a  satbfactioni  I  think  it  is  bad, 
and  consequently  that  the  defendant  is  entitled  to  judgment. 

Mr.  Justice  Richari>sok. — ^llie  only  question  is,  whe* 
iber  the  plea  in  bar  discloses  su£Scient  matter  to  answer  the 
cognizance  .of  the  defendant.  I  think  it  does  not,  and  more 
particnlarly  80>  as  Che  two  previous  decisions  have  thrown 
an  onus  on  the  tenant  to  shew  that  the  rent  was  satisfied. 
Here,  the  former  distress  might  have  been  relinquished,  and 
it  is  merely  stated  that  the  defendant  neglected  and  omitted 
to  discbarge  the  rent  and  charges  of  the  distress; — ^he  might 
have  oegkcted  to  do  so  by  the  solicitation  of  the  tenant,  and 
it  does  not  appear  to  me  that  any  issue  could  have  been  taken 
on  the  all^ation  in  the  plea  as  it  now  stands.  It  has  been, 
broadly  contended,  that  the  statute  of  fVitl.  Ss  Mary  is  com- 
pulsory on  the  landlord  to  sell.  On  that  point,  however/  it  is 
not  necessaiy  to  give  an  opinion,  but  I  am  strongly  inclined 
to  think  that  it  is  not  Even  if  it  were,  it  was  never  intended 
that  the  statute  should  preclude  a  hindlord  from  putting  an 
end  to  a  distress  by  an  agreement  with  his  tenant,  before 
die  sale  of  the  goods  distrained.  The  principle  in  the  bases 
of  Lear  v.  Edmonds,  and  Lingham  v.  Warren,  is  applicable 
to,  and  decisive  of  the  present,  and  therefore  there  must 

be 

'  Judgment  for  the  defendant. 
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M^^'      .      .  Gates  ,aod  pihera  v.  CoieB*         .... 

.  ..  •  '•  •  '.  '  *  '  •  • '« 
To  an  aetloii  Tbis  was  an  action  of  .coven|ot. .  The  d^laimtioa.  atal^d, 
tj  taMttTui  that  one  Jnn  Gato^deceaaed^  tieiogfeiaedof  certaiolefMMotp 
Mmaiiinga  "*  *^'  "^^  indenture  of  lease,  dated  the  12ih  utfpiv/,  1797, 
MiraMB :--  and  made  between  Jier  of  the.  ope  pvti  ,wA  .the  defendant  of 
IcMM,  after  the  other,  she  demised  to  him  two  undivided  fourth  parts, 
liiiBiiBd  beftffe  *°^  ^^  ^°®  undivided  third  part  of  another  fourth  part  of  a 
tbe  bmch      certain  messuage  situate.at  Greenwich,  in  the  countj  of  Katt: 

CMBptailMQ  Off  ii*^<^-«« 

laid  parehaaed  —to  hold  the  same  for  twenty-one  years,  at  the  j^arij  reot  o( 
•ne  of  ^  lei-  9^*  ^-  ^<^- 1  ^^^  ^®  defendant  covenanted  to  repmc  the  pre- 
ST'teneT^  mises  at  his  own  expence,  and  leave  them  in  a  good  state  of 
caaM  teaaat  repair  at  the  end  of  the  term.  The  declaratioa  tbei^  ststed 
«r  tlM  pt«-      the  entry  of  the  defeiidai^,  and  that  Ann  Caie$  die4  foaed 

eiSntilft  >^  of  the  premises,  and  intestate,  leaving  issue.  nudeXtbe  plain- 
^'^  ?*«i^"  ^'^^^  ^^^  co-heirs,  according  to  the  custom  of  i^ayelki^^i — ^od 
BMirrer,  and  assigned  for  breach,  that  the  defendant  did  not  repur  aa;ord- 
was  pioperiy  i°S  ^  the  ter^pos  of  the  indenture.  The  defendant  pleaded, 
*'•■•*••  first,  fion  est  factum.  Secondly,  that  one  ^onirer  was  seised  in 

his  demesne  as  of  fee,  of  and  in  one  undivided  foordi-  pait 
and  two  undivided  third  par(s  of  another  fourth  part  of  the 
premises  in  the  declaration  mentioned,  and  bjrwoo  diereof 
was  tenant  in  common  with  the  said  ^nn  Gii/eij  the  lessor 
diereof;  and  that  JBonnfr  being  so  seised,  afterwards,  .and 
after  the  making  of  the  indenture  of  lease  in  tbe  deolai^tioii 
mentioned,  and  long  before  the  committii^  the  .sufiposcd 
breaches  of  covenant  therein  also  meptioned^  to.wit^.on  the 
SOth  August,  181],  by  a  certain  indenture,  of  l^maiii.  and 
sale,  made  between  him  and  the  defendant,  he,(^omfer^  bar* 
gained  and  sold  bis  said  shares^  to  the  defendant,  by  virtoe 
of  which,  and  by  forcp  of  the  statute  for  transferring  uaes 
into  possession,  the  defendant  became  seised  of  such  abarea 
in  hia  daneane  «a  of  fee,  and  before  -and  at  die  time  of 
committing  the  supposed  breach  of  covenant  in  the  declara- 
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lion  nemi^ned;  wm,  and  from  tbeoce  hhfterio  hadi  been,  and  1621. 
•till  is  teMDt  ID  comiBoo  of  the  premises  with  the  pleioliffi.  Oatbs 
Ttifdty,  thet  before  the  breech  complained  of,  the  dcfeodam  ^is 
was  seised  in  fise  in  the  reudue  of  the  premises ;  by  reason 
whereof,  be  became  teoaot  in  comnioii  with  the  pbdntiffii. 
There  was  a  general  demurrer  to  the  second  and  last  pleas, 
and  the  defendant  joined  in  demurrer. 

The  cause  now  came  on  £or  argument,  when 

'  Mr.  Seirjt.  Onslow,  in  sspport  of  the  demurrer,  submitted, 
that  those  pleas  were  no  answer  to  the  pfaiintiff's  actioni  and 
that  the  only  question  wasf  whether,  under  the  circnmstaaces, 
as  stated  in  the  second,  one  tenant  in  common  can  sue  hie 
co-tenant  in  covenant,  for  not  repairing  i 

In  Coke  LUikton  (a)  it  is  laid  down,  that  one  joint  tenant 
may  let  his  part  for  years  or  at  will  to  his  companion ;  and  in 
BacofC$Abtidgment(Jb)  it  is  said,  that  if  one  jomt  tenant, 
or  tenant  in  common,  make  a  lease  for  years  of  his  part  to 
his  companion,  it  is  good ;  for  this  only  gives  him  a  right  of 
taking  the  whole  pro6ts,  when  before  he  had  but  a  right  to  a 
moiety  thereof;  and  he  may  contract  with  his  companion  for 
that  purpose  as  well  as  he  may  wtdi  any  stranger.  In  Snd* 
gar  V.  HenUon  (c),  it  was  decided,  that  One  tenant  in  com- 
mon may  distrain  upon  the  other  for  rent,  where  be  comes 
in  under  the  lessee.  If,  therefore,  one  tenant  in  com- 
mon may  sue  his  co4enant  for  rent,  it  is  clear  be  may 
do  so  for  not  repairing  according  to  his  covenant ;  for,  in 
Coke  LUileion  (d)  it  is  said,  that  if  two  tenants  m  common, 
or  joint  tenants,  be  of  an  house  or  mill,  and  it  Ml  in  decay, 
and  the  one  is  willing  to  repair  the  same,  and  the  other  will 
not,  he  that  is  willing  shall  have  a  writ  de  reparaiioHt  fad» 
endi.  Here,  if  there  was  no  distinct  covenant  to  repair, 
that  writ  might  be  obtained  on  the  mere  privity  of  estate ; 

(«)  Page  186  a.  (»)  Tit.  Uas«,  (I).  S.  {c)  Cro.  Jac  614. 

{4)  Page  too  b. 
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.last.  Imt  dtedoTaidaDt  luw  ool  only  eotarad  on  die 
J2^  tenant,  and  oQ?eoanted  with  the  ladOord  to  lepeii^  but 
■fterwards  purchased  Bofnier'a  ahaie  in  the  reaidne;  he  is 
thecefore  m  by  his  own  act^  and  the  plaintifi  WMf  en- 
force the  cofenaat  by  soiag  hiao  in  this  aotei  on  prt«tf 
of  oontmct.  •     > 

Mr.  Segt*  Ta^Ufy,  cantrcU—The  authorities  dted  ibr  the 
plaintiffs  do  not  aflEact  the.  piesent  question.  It  is  qoile 
clear  that  a  joint  tenant,  or  tenant  in  commoiv  nay  lease  to 
his  companion.  Here,  however,  the  revevaien  did  iKit  oon^ 
tinne  the. same  as  when  the  original  lease  was  executed  by 
f^tm  Gates  to  the  defendant.  She  was  then  tenant  m  conn 
mon  with  Bonner,  and  might  have  a  writ  de  reporafioae 
fadendd  against  him ;  and  in  that  writ  the  co-tenant  who 
requires  the  repairs  to  be  done,  knust  allege  his  willingness  to 
perform  his  part  of  them,  as  they  are  to  be  besoe  equally  by 
both ; — ^but  in  this  case,  the  defendant  is  called  upon  to  repair 
the  whole ;  and  Bonner  had  assigned  his  iuterest  to  him 
before  the  commencement  of  the  present  action.  TWa  cases 
ef ^e&6  v.RueaiU (a),  and  SioA«i  v.  RumdlH),  m  deewva 
to  shew,  that  although  a  less  estate  may  bei  nseiged  b  a 
greater,  theiy  must  be  both  held  in  the  same  right.  In  CUb 
LiiileioH  (c)  it-  is  said,  that  tenants  in  comami  sUl  hate 
penooal  actions  jointly.  HeM,  as  the  rcversien  was  alltiad 
between-  the  time  of  the  original  dennae  te  she  isfia 
dant,  and  the  bringing  this  action^  k  cannot  be  anslatned; 
fnd  it  is  not  sufficiently  alleged  in  the  dechmtion  whit 
{Bteresi  4he  plaintiffs  took,  or  at  what  itime  tfa^  were  oh 
pAeA  to  ane^  as  it  is  merely  stated  diat  liey  were  co4tm 
fttsordidg  to  the'  custom  of  gavelkind.  The  descent  should 
have  been  expressly  shewn,  lo  entitle  them  to  bring  i 
selves  within  that  custom. 


(fl)  3  Tera^  Rep.  393.  (6)  Id.  678.   S.  C.  la  error,  l  H.  B)h.  56t. 

(0  Page  198  a. 
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But  the  Court  held,  that  the  actkxi  was  properiy  brought :  182U 
that  no  objection  had  been  raned  on  the  face  of  the  plead-  oatis 
ings  as  to  the  custom  6t  gavelliind--i-4hiEir  it  was  stated  in  the  «• 

declaration  that  Ann  Gates  died  seised,  whereby  the  plaintiffs 
betame  enfthled  as  eo*beittPi  The.  defendant-  sbooM  have 
pleaded  his  willingves^^  lo  4o  bis  pari  ot^  fhe  repairs.  If  he 
wished  to  avail  himself  of  anj  olgeOion  9a  to  the  plain^ff'a 
titie^  he  should  have  demurred  special^*  This,  therefore, 
must  be  considered,,  meiely  as  a  easts  betweep  tenants  ia 
common,  and  not  at  alt  ^ectid  'by  the  custom  of  gpiveficind, 
and  therefore  there  most  be 
'  *  /  .     ».        Judgment  f(flfr  the  plaintiffb. 


CarB|  PlaMff;  PtfUtLi^s,  Demandant;  Evans  and       Wedaetday, 
WiKWASis,  Vouchees,  ^^^^^ 

Mb.  Segt.  Lens  moved,  that  the  appearance  of  the  second  TheConrtper- 
I        •       . .  •  ■     «  •      1         •  ■utted  a  reco* 

.vouchee  m  this  recovery  migbt  be  now  received  and  re-  very  to  be 

corded,  as  if  he  had  appeared  in  the  last  Michaelmas  Term.  ^^^0  <imc. 

He  founded  hb  motion  on  an  affidavit,  wluch  stated  that  the  ddl^yjd  If  ^ 

deeds  were  completed,  and  that  the  first  vouchee  appeared  conseqa^Biceof 

in  thai  Term  i    tbfit  .the  other  Was  obliged  to  leave  this  Toochees  bav- 

country  Car  the  South  of  France,  on  account  of  ill  health,  ^^^^  ^ 

and  had  but  lately  relumed.    He  referred  to  the  case  of  Te^^ded^bw^d 
^  on  ■ccoont  of 

tVardak,  Demandant,  BeU,  Tenant,  Robinson  and  odiers,  iU  bealth,. 

Voucbees(a),  where  a  recovery,  not  having  been  completed 

in  tbeTeim  iniwbich  kwaa  intended,  through  the  re&isal  of 

one  af  the  vouchees  toi  accede  to  it ;  the  Court  permitted 

it  to  be  done  m  a  subsequent  Terai  for  tfae  benefit  of  the 

other  parties. 

Fiat, 

(c)  4Taimt.61S. 


002 


t 
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Friday.  ToMMVfQV  «.  DaT.  ,      , 

JlUM  1* 

ii.tookftfam  TniB  wMu  •dioa  fbriiat  and  ocaqmtiQD,  m.^dvdie 


;;^;J^^  phiouff  sought  to  reoov^  tk^  mm  ofA»9l^  h^  ib^wm 

tiM  exdwiTe  bo«86  and ftim  in  llw cowty a£  JExseaP,  fodwhifdifi^.^acn 

l4  •fer'fiM  ocoulpied  by  the  ddieBdaAl^  as  t$iam%  to  Jbiou           ,  ^  . 

u^'lita^S'  At<lMtiUor.tl»imuf^Mbf9li(wiaieCJii^ 

Md  shooid  fti^  at  the  Sittimn  at  GuUdliatt  after  the  last  Tisnu.  the  j^mtiff 

oecttpy certain  .,                                                ,        •-  .    •   ''.^'    *    . 

glebe  land  gam  in  aifidanQe  .a^wntta^.  agt^ement,  hj  vhich  th«  Oefeo^t 

p^ri!iS!^.cn.  ^^  >«"^  to  take  Ifae  Arm  4rom  the  plaintiff  for  the  term 

J22JJ*JJJ»-  of  t^elfa  yeaia,  at  the  yjwlj  Wt  of  45Q/,  and  to  paj  for 

did  not  lign  the  fixturas  in  the  bouse  aqd  the  dpcssingp  on  the  land  at  a 

•nd^Ta^ear!  ^  valaalion,  on  the  pi^ynieDt  of  vbich^  the  plaintiff  agreed 


T^  ^1  ^  to  grant  a  leaseto  the  defendant  under  the  nsual  covenants; 
no  power  ot  ^ 

confcciing  the  and  itwas  further  agreed,  that  the  lease  should  contain  a  pro- 
ing,  nor  coaid'  ^isOi  that  the  plaintiff  should,  at  all  times  during  the  lease^  give 
gtelSriao!d.  ^In  ^^^  S^nt  ^^  deputation  of  game-keeper  of  the  manor  vrutiin 

an  action  Ibr  ^bich  the  Arm  hy.  to  the  defendant,  or  sucli  person  as  he 
theoteandoc-     ,      ,,  \    -  ,  ^    *^'     .         jj  : 

cQpation  of  tlie  aboBld  ttommate,  and  sign  and  execute  eveiy  deputation  wmcb 

Slat'evld^M     •honld  be  tendered  by  the  defendant  to  the  plaintiff  for  that 

was  adminibie  purpose ;  it  being  understood  that  the  defendant,  or  his  nomi- 
to  shew  the       "^     '^       *        ^  \       ,         ^    . 

aunaalvaliieof  nee,  was  to  have  the  exclusive  right  of  sportu^  over  die 

oat  inch  righty  manor  during  the  lease,  with  the  exception  of  the  ptaintiff, 

aal^^Sn^^hv  *i^  1^  ^^^i^*    T^^  agreement  was  approved  of  and  al- 

theJary,  Inde^  tared  by  the  defendant,   but  never  ugned  by  him,  aldKwigh 

tlie  amoant^of  he  bad  promised  to  do  so.    He  paid  for  the  fixtures  and 

^rf^'by'^e    <iresmgs,  and  took  posaasaion,  on  the  £Mth  that  tbelease 

agreement.        ^as  to  be  executed  according  to  the  terms  of  ibe  agreaamit. 

Itwassdso  prowad  by  other  evidence,  tha);  the  defendant 

was  to  have  twenty-eight  acres  of  glebe  land,'  sn  ^'^^tifrn 

to  the  farm,  for  the  use  and  occupation  of  which  this  action 

was  brought,  and  which  were  to  be  anduded  in  the  leaaa 

in  question. 


Pay* 
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For  the  defiendaiit,  it  was  proved,  (hat  he  had  been  fre^  IfiSL 
quentlj  warned  off  from  sporting  on  the  manor,  by  several  ^Q^^^g^n 
occupiers  within  it,  as  the  phmtMP  had  no  power  to  grant 
•bim  the  exclusive  privilege,  he  not  being  the  owner  of  all 
the  Tends  within  the  manor,  nor  had  he  a  right  of  free  warren. 
It  was  als6  proved  that  the  defendant^  principal  inducement 
t6  tal:'e  tMe  *fiiiW,  M^as  theeojbyment  of  the  privilege  of 
sporting  thereon.  It  was  koKhet  given  in  evidence^  thattbe 
plaintiff  had  not'KA'oebred  (begfebe'faald  as  stipukled  for^ 
on  account  of  ^ich,  he  had  biferedto  oiake  adedttetion  of 
iSt  a-year  from  the' rent. 

The  defendant  (hen  called  ^Mtneitea^  to  4l^w  tb^  actnd 
value  of  the  farm,  without  the  pmlege  of  sporting  and  the 
addition  of  the  glebe  land,  and  it  was  proved  bj  several  wit- 
nesses that  350L  was  the  adequate  annual  value  without 
them,  whicti  sum  the  defendant  had  paid  itfto  Conrt^^He 
at  firist  objected  to  the  agreement^  being  given  in  evidence; 
but  his  Lordship  was  of  opinion  that  the  plaintiff'  was 
entitled  to  use  it  as  evidence  of  the  quanttm  of  damages  to 
be  recovered  under  the  statute  11  Geo.9i.  c.  19*  s.  14.(a). 
On  the  other  hand,  the  plaintiff  opposed  the  calling  wit^ 
nesses  for  th!^  defendant,  to  shew  the'vrioe  of  the  fcrm 

^  without  the  privilege  of  sporting,  on  the  ground,  that  the 
agreement  entered  into  was  a  consummated'  parol  demise^ 
and  that  there  had  been  no  eviction;  but  his  Lordship  adr 

~ mitred  this  evidence  also: — on  which  the  Jury,  coraidering 
350/.  to  be  the  annual  value  of  the  land,,  found  a  verdict  for 

(a)  By  which,  to  bbvUte  some  difficiUtiei  that  many  times  occur  In  H^ 
recovery  of  rents,  wliere  the  demises  are  sot  by  deed,  it  was  emoted,  that 
fma  the  jMlhykm^^  1738,  it  shoald  and  might  be  lawful  to  and  for  the 
landlord,  where  the  agreement  is  not  by  deed,  to  recover  a  reasonable 
satiifaciion  for  the  lands  held  or  oecnpied  by  the  defendant  in  m 
Mtioa  OQ  the  case,  for  the  nse  and  occupation  of  what  was  so  held  or 
enjoyed  ;  and  if  in  evidence  on  the  trial  of  snch  action,  any  parol  de- 
mise or  any  agreement,  (not  being  by  deed)  wherron  a  certain  rest  w^s 
reserved,  shall  appear,  the  phiintiff  in  sdch  action  shall  not  therefore 
be  nonsuited,  but  may  mal^e  use  thereof  as  an  ettdence  of  the  qwmium 
ef  damages  to  be  reoorered. 


5d6  CASES  IN  BASTBR  TBRIT, 

1621'  Aedefeftdbnl.   llMLoMBhip|liowefier/feiei^^.dieqn 

^^^""^  for  tbe  opinion  of  tbe  Courti  wb^tfaer  ibis  evideooe  was 

V.  iMJiniBsiftle  or  not :   if  it  was,  the  Verdict  Was  to  Mbd ;  if 


DAT* 


liot;  itirss  to  be  enter^  for  tbe  plaintiff  for  tte  foil 
^  the  rent  as  Stipdated  for  by  the  agreement. 


Mr.Seijt.  F^ughaUf  on  a  former  cby  in  flib  Tsnn,  hail 
obtained  a  rale  nil}"  that  Ais  verdict  ^aight  be  set  andt, 
sfnd  instead  thereof  that  a  verdict  might  be  eUteitetf  for  the 
plailitiflr,  or  that  a  new  Mail  might  be  granted/mr  tbe  ground 
that  the  defendant  ought  not  to  have  beeitf  permitted  to  have 
goiie  into  evidence  as  to  the  real  value  of  die  fum,  as  be 
bad  'taken  poMesslon  niuldr  the'agreebient,  ubit&was  bind- 
ing on  hiri)  under  the  statute  11  Geo.*  2.  e.  19'.  *••  14.  as  to 
tte  gtiAnfMsi  of  rent  he  therein  stipulsted'to  pay,  and  diat 
tlie  value  of  (he  farm  being  theceby  ascertained,  the  Joiy 
Vere  not  at  liberty  to  find  any  value  dehors  tbe  i^ee- 
inent.  He  teferred  to  the  case  of  Baker  v.  Holtpzafill  {(t^ 
Vhere  it^as  determined,  that  a  landlord  of  a  house,  demised 
under  a  written  agreement,  mig^t  recover  against  his  tenant 
in  an  action  for  use  and  occupation,  the  rent  accruing  after 
the  premises  were  burnt  down>  and  no  longer  inhabited  by 
the  tenant;  and  Lord  Chief  Justice  Man^idd  theie  said, 
that  **  the  land  was  still  in  ezistettce^  and  there  was  no  ofler 
'on  the  part  of  die'  defendant  to  deliver  It  tip,  atid  that  he 
might  have  re^boilt  if  he  had  pleased."  Here,  the  agree- 
ment is  of  itself  conclusive  evidence  of  the!  terms  under 
which  the  defendant  occupied  the  premises,  and  the  amount 
of  the  rent  to  be  paid  to  the  plaimiflT  for  the  \ 


Mr.  Seijt  Pell  now  shewed  cause,  and  submitted  that  the 
agreement  was  not  binding  on  the  defendant,  tinless  the  plain- 
tiff had  shewn  at  the  trial  that  he  had  had  the,  whole  benefit 
of  the  property  intended  to  be  demised,  and  therefore,  that  it 

(a)  4  Taant.  45. 
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ooold  <Hily  bo  osfsd  as  evideim  of  the  quanhm  of  dsmsges<  to       is2i. 
be  recofcred.;  and  as  4^  plaintiff  was  ooly  entitled  to  a  rea-        ^^^^    . 
spnable  satisfaction  for  the  lands  actodly  held  and  enjoyed  bj'        ^v. 
the  defendant^  the  Jary  were  authorized  to  decide  what  their 
real  value  was.    The  defendant  had  never  signed  or  executed 
the  agreement,  and  it  was  dearly  proved  that  he  had  not 
bad  the  privUege  of  sporttng,  to  which  he  was  to  be  entitled, 
and  without  ,wfai<h»  he  would  not  have  taken  the  farm.    Be- 
siflesy  it  was  given  in  evidence,  thi^t  the  plaintiff  <^ered  to 
nifike  an  abstement  from  the  amount  of  the  rent  churned,  in 
consequence  of  bis  having  failed  to  procure  die  additional 
glebe  land*  The  defendant^  therefore,  ov^ hi  not  to  be  pre-: 
eluded  from  shewing  that  the  plaintiff  had  no  right  to  claim 
the  full  .amount  of  the  rent  according  to  the  stipulation  con- 
tained in  the  agreement,  as  he  had  failed  to  perform  the  most 
material  part  of  it ;  and  as  the  defendant  was  entirely  de- 
prived of  the  privileges  intended  to  be  conferred  on  him,  it 
waS|  at  all  events,  in  the  nature  of  an  eviction  as  to  part,  and 
as  the  Jury  have  ascertained  the  value  of*  the  land  by  their 
verdict,  it  cannot  be  disturbed. 

MnSerji.  ru9^an  and  Mr.  Seijt.  Toddy,  m  support  of 
the  role,  contended,  that  the  plaintiff  was,  at  all  events, 
enitJtled  to  a  new  trial,  as  the  defendant  had  recognized  and 
admitted  the  terms  contained  iu  the  agreement,  after  it  had 
been  reduced  into  writing,  and  by  takmg  possession,  and 
deriving  a  benefit  under  it.  He  was  therefore  bound  by  it; 
although  he  had  not  s^ned  it.  In  Coke  lAtHeton  (a)  it  is 
said,  that  if  an  estate  be  made  by  indenture  to  one  for  life; 
reminder  to  another  in  fee,  upon  a  certain  condition,  al- 
beit, he  in  remainder  be  no  party  to  the  indenture,  (the  parties 
diereunto  only  being  the  lessor  and  the  tenant  for  life)  yet, 
when  he  in  remainder  entereth  and  agreeth  to  have  the  landi 
by  force  of  the  indenture,  he  is  bound  to  perform  the  con^ 
ditions  contained  dierein. 

(«)  PagetSia. 
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free  wanen*  A  L«r4  of  a  aHnaf^  aaem^  as  iphg^aii^iMi 
right  to  sport  over  tbe  fitUv  of'  lua  taqvii^  <iiBB^i»  i»w 
pecuoiary  qoaaideration  was  to  be  gifcn  bj  die  defendant  for 
tliis  r^hi.  Tke  ^agreeoierit  thenefooevis  btaab|^ta^  iooJie 
rent  lo. be  paid,  aUiiaMgh:  Ml  far.iheipnsdhci  q#<iapoftia^ 
If,  Ibmfaee^  itbe.eaidwDe  oF.  ttei  ladaaiirf.  .-Ae^  liafaluB^t 
ootbiflg  eatriasifi  -to  it  oaiii  be;.addiced  tadiiamila  laittaali 
value,  ^f  tba  latxLf  Akhoufilk  •.  tb&  dafrtiiiliBi  m$$u'ibBU  da^ 
ytividiofijfi:MaiB'''pffMiagaa  v^hkh  the  ^egpaBtod»4o  jjaajayuft 
ha  ifaaa  alilltUa  r^mad^  iby^ii/crois.'aiiio^aBpiBiillbei^pllaMi^ 
for  hit  «o(  faamg  ptocuDad  tbamaccordiag  mhhtngfmt^t^ 
aod  k  .«as  inpoisiUe  la  afcfcuia.  bawi^  thcMviiaa  d<S' 
the<preiMMs  .might,  bo'  ^idiaaiced  by  the  MMie<||B«ifega>iieff 
iporliiic«  ...'.»     L-ir.    -'»•»• 'j<-  'i^ 

AllbouK^  the  plaiaitff  had  o8arad^taeaM*e>^  Jaddttja^' 
froai  the  rent»   it  cannot  dispanae  with  >thai..<eaaiD^  the** 
agroamoait    If  the  Jury  had  fouad  a  vei>dfel^  ptdyaea'MlIf ' 
to  dait  dadoction,  k  might  he  eaanideaadiaa*  aaMabctbqnr* 
but  the  actnal  valae  of  the  haid  coaldnidt  beidepadaucdi^ ' 
bacaase  the  defeodaat  had  n^t  eigoyed'tba'eadiiiifen|;bl 
of  apoitvig.    The  evideiMe  fKlduced  bjr  thr49feadli«^  aa'lp>i 
its  beiog  a  cause  of  deprecMttioa,  wasaaiptterJaCsiiifaik- 
on  die  phintiff,  and  he  was*  not  'prepared 'lo*cafiiradictvir# 
If  the  dafeodaDt  had  considered  hi^aleif  ag^ve^  ha*ahdllH«^ 
eidier  have  offered  to  gi««  up  possestioti'of-the  4ilHtt,^ 
iiled   a    biU    iu  equity  against   the  phuatiff  foV  mt'Cs^eeifis 
perforoiance  of  the  agreement.     Tbe   defeadanlls   -Mag 
merely  deprived  of  ,die  privileges  to  be/demad  frbiti  'Ito 
deputation^   cannot  be  pleaded -in  bar  to  tUsjictiaDi  as' ir-* 
does  not  go  to  the  whole  copsideratiou  9   attd  the  pbitiltf 
only  intended  to  grant  to  him  therigbt  which  ha  himndf 
enjoyed  as  t.ord  of  the  manor,  and  that  he  would  aoilotar* 
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fim  ip;lliefl9B9veiiior  dm. pkOaft^  ^umug  Ifaa:  tivv  &e       MSI. 
dsfeadaalMc^aad  mder  liimc .  The  nib  ^  lav  is  peffocdy    ^^^^^^ 
cimt,  tfiat  vbere  a  pat^  hat  apnad  to  (ay  a  specified  rant^        ^«. 
it  is  Ipoambent  oa  Urn  to  satisfy  it;   and  if  there  be  any 
oMopUnt  i^nst  ^  peneit  eatilled  to  receWe  it^  the  only 
rem^.ia  by  boigiiiB  a  cross  i 


Day. 


Loed  Chief  Jvitice  DALtAs««-^With  reipeet  to  the  justice 
of  tbk^ase^  Lentatfia*  no  deobt  nbalever.    It  i»  not  for 
mo  nov  to  soy,  whether  the  plaintifiv  JifrAo  time  he  eoterol 
iiito.lheagrosaientiM^the^ieflndant,  by^whiekhe  es^ged- 
tfagt  tlw  latttc  shoold  he  entitle^  >teK  ihe  eadiisiYd  right  «€ 
spoi|i4g.ov«r  tfae^  manor^  knew ^ecber.ho mw entitled  to, 
grsot  BUGh  light  cr.JioS;  bmt  die  ^^etioii  is^  whether  he  baa 
Dol.slipalfted  fos  .mora  dian^  hift  was  empaneled . to  gitnt. : 
Tbeondine  of  the.fiurts,  as  prodaoed  in  otideBoe,  woro' 
these:,  it  mfgrnwei  that  the  defeodant  was  extrMMiy  fend-' 
of  sporting,  and  that  his  chief  inducement  to  take  th^  fsiwi^ 
waS|  that  a  promo  should  be  inserted  m  th^  lease,  by  whiah 
be  was  to  be  entitled  to  the  evdasire  privil^«|  of  sporting^ 
with  the  cgEceptioQ^of  the  plaintiff  and  his  firiends;  llwl'sneii 
was,  his  iotantimi,  is  auunlest  on  the  face  of  ike  agfclnsanl ' 
under  which  the  plaintiff  songht  to  recover  in  the 
actitfo*    It  turned  out  however,  that  ifae  defendant  was 
nipted  mtbe  eojpymepi  of  his  sport,  and  dnt  th^t  pfanqtiff 
bad  no  right  to  gpsaot  him. this  privilege;   aad^  in  point  of 
fact,  be  w^s  entirely  4epi(ived  of  such  right-    The.  sgnBOv 
moet  mudt  ho  ti^keo  altogether,  or  not  al  aU ;    and  imn 
it  be  eotttended  ihst  the  plaintiff  has  a  right  to  recover  from 
the  defendant  the  full  value  of  the  land,  as  if  he  fand 
enjoyed  the  whole  beoeit  intended  to  be  given  to  him  bjf 
the  deputation  and  use  of  the  glebe  land ;  and  more  parlicu- 
Urly,  when  it  was  proved   that  die  plaintiff  himself .  hiifL; 
actually  offsitd  to  deduct  ISl,  per  amum  from  tbe  mnt  oa 
account  of  the  latter?    It  must  be  vecoUected^  that  this  is 
an  action  for  Use  and  occupatiooi  in  whicb  the  plaintiff  is 
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iMl.       entitled  to  lecover  a  rauonaUe  ratisfoction  for  die  piopeilj 
^^^        eqjoyed  by  the  defendant,   as  an  eqohralent  for  rent.    If 
V.         there  be  an   agreement  between  him  and  the  defendant, 
^^**        it  18  clear  he  is  entitled  to  recover  according  to  iu  terns; 
hut  sacb  agreement  is  only  evtdence  of  the  annual  amount 
of  the  rent  to  be  paid,  ivhere  a  tenant  -has  held-or  oocvpied 
under  it,  and  according  to  its  terms*     If,  therefore,  die 
property  be  less  valuable  to  the  defendani;  in  cotiaequence 
of  the  plaintiff's  having  stipulated  to  grant'  a  rig{bt  vrhich 
he  was  not  entitled  to  do»  is  it  just  that  he  dKMild  pay 
the  full  rent  as  stipuhted  for  by  the  agreement,  when  he 
was  deprived  of  the  principal  advantage  which  he  antici- 
Imtedto  derive  under  it?  The  rent  originsOy  agreed  to  be 
psid,  was  more  than  the  value  of  the  property  occupied^ 
witiiout  the  privileges  agreed  to  be  granted  to  the  defendant, 
and  so  the  Jury  found  at  the  trial.    The  plaintiff  eajvesBly 
engaged  that  the  defendant  should  have  the  exclusive  right 
of  sporting  on* the  manor;  and  as  he  had  no  rig^  to  grant  it, 
it  operated  as  an  eviction  of  part  of  the  subject-matter  of 
the  demise,  and  he  was  therefore  only  entitled  to  recover  the 
actual  value  of  tiie  land,  without  regarding  the  amount  of 
rent  reserved  by  the  agreement,  which  I  think  was  properij 
ascertained  by  the  Jury. 

Mr.  Justice  Pabk,  I  am  entirely  of  the  same  opimon 
It  has  been  contended,  that  as  the  defendant  has  derived  a 
benefit  by  having  occupied  the  land  under  the  agreement,  he 
must  be  bound  by  it,  as  to  the  quantum  of  rent  stipulated 
to  be  paid  by  him  therein,  although  he  had  not  executed 
or  signed  it.  That  instrument  was  produced  by  the  plaintiff 
at  the  trial,  for  the  purpose  of  proving  that  the  value  of 
the  farm  let  to  the  defendant,  would,  with  the  privilege  of 
sporting  and  the  glebe  land,  amount  to  450/.  per  ammm ; 
but  it  appears  that  he  was  not  empowered  to  grant  such 
a  right  to  the  defendant,  which  he  had  thereia  stipulated 
to  do.  .  - 


Day. 
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'  Svppbse  he  liad  ^r^  ta  kt'fefi  closes  to  l6e  defeit4ttit»  18fl. 
Mid  be  bad  talDen  possessiori^  attd  after  having  bocuped  for  ^o)[^,^ 
MHnetime,  be  discovered  that  4ie  plaintiff  was  only  Entitled 
to  let  three  of  them,  tan  it  be  said  thai  he  uroiiild  be  boimd 
to  pay,  as  thbttghrbe  had  enjoyed  the  wbote  nttnberi  whick 
Mrete  exprejssed  to  be  let  to  hiib  try  th^  agreement  i  It  hlis 
been  said,  that  the  pMntUf  has  b^n"  tarfrised  by  the  %viL 
dence  adduced  afthe^  trial/  but  it '^as 'proved  diat  he  h&i 
bfiered  to  dedtwrt  15l:  a'year  from  tW  rtht :  he'must  there- 
fore have  been  dware,  not  oidy  thlit  the  dejfed^nt^jetted  tb 
pay  the  sum  ori^ally  agreed  on,  but  UIso' the 'ground  of 
such  objection.*  He  should' therefore  have  shewn  that  thb 
v^Iue  'of  Ae  land  was  equal  to  Ae  amount  of  the  reilt 
attpulated  forth Ihe  agreement,  wUetKer  the  defendant  had 
enjoyed  the  privilejge  of  sporting  br  not;  atid  as  he  has 
failed  16  dtV  so,  I  think  the  Jury  wei^e  perf<^tlyWraitatited 
in  'fincKng  the*  iEimnial  valoe  aceordibg  to  the  estimation  df 
ihe^witneb^ee  ealled  for  the  defendant  at  tlfe  trial. 

Mr.  Justice  BohbOooh. — ^It  is  a  mistake  tb  'suj)pose 
that  the  defendant  was  merely  to  have  the  deputation  from 
the'plaitftiff  as  Lord  of  the  niahor,  as  he  agreed  that  he 
should  hdve  the  esclusive  right  of  sporting  over  the  mandr 
within  which  the  farm  lay. 

Lords  6f  manors  frequently  reserve  a  right  to  themselves 
to  sport  over  the  lands  of  their  tenanto  and  others  who  oe- 
eupy  wMiin  the  inanor.  The  plaintiff  might  have  had  a  right 
ef 'this  description,  and  if  so,  it  is  quite  clear  that  he  would 
have  transferred  it  to  the  defendant.  It  most  be  observed, 
that  the  instrument  -  in  question  is  a  mere  agreement  for  a 
lease,  which  was  to  contain  a  proviso,  giving  the  defendant 
an  eitchisive  right' of  sporting.  This  it  appears  he  has  never 
enjoyed.  Can  it  therefore  be  said  that  he  is  bound  to  pay  the 
'  whole  of  the  rent-  as  stipulated  for  in  the  agreement,  when 
vthe  plaintiff  has  failed  to  perform  his  part  of  it,  as  to  the 
material  t>bject  i^hich  the  defendant  had  in  view  ?   His  agree- 


J^At. 


588  CASES  IK  KASTBB  TERM, 

Itnu       iDg  to  give  the  defeDihnt  an  ei^usive  right  bF  aportu^  wv 
-  '****'   '    either  a  misrepreaentation^   or  acaouDts  to  an  evtitioo  as 
^'  to  part    The  plaintiff  in  this  actioD,  can  only  be  entideci  to 

tecover  daittages  commensurate  with  the  advantage  the  defen- 
dant n^ay  have  derived  from  the  occupation  of  the  estate. 
It  therefore  appears  to  me,  that  there  is  no  colour  i^hatever 
IP  say  that  evidence  viras  not  admissible  to  shew  what  the 
nnnual  value  of  the  land  was  without  the  right  of  sportii^ 
and  the  occupation  of  the  glebe  land^  which  had  been  agreed 
to  he  granted  by  the  pfaiintiff  to  th^  defendant. 

ft  has  been  contended^  that  the  latter  has  his  remedy  by 
bringing  a  cross  action.  The  law  is  said  to  abhor  circuity 
of  action^  and  the  plaintiff  has  sought  to  recover  tbe  fuU 
amount  of  the  rent,  as  if  the  defendant  bad  enjoyed  the  land 
as;  well  as  the  privilege  of  sporting,  as  stipulated  for  in  th^ 
agrcsiMBt^  .  He  proved  at  the  trial,  that  he  had  beende- 
'  prived  of  that  right ;  and  as  evidence  was  also  adduced  to 
shew  that  950l.  was  tbe  anuiiil  value  of  the  farm  without  i^ 
I  am  of  opinion^  not  only  that  such  evidence  was  admissible, 
but  that  the  Jury  have  drawn  a  right  conclusion, 

Mr«  Justice  Richaroson. — This  being  an  action  for  use 

and  occifpation,  an  agreeipent  either  by  writing  or  in  parol 

may  be  given  in  evidence,  as  to.  the  quantum  of  ^ftmages 

which  the  plaintiff  may  be  entitled  to  recover  ;,aud  if  it  be 

.proved  that  thp  tenant  has  had  the  full  enjoyment,  accordiog 

^  tl^  terms  of  the  agreement^  he  is  bound  to,pay.  the  ren^  ai 

pt^ldated  tcf  therein ;  but  if  not,  it  becomes  a,qnestioB  as 

tp  wbfit.SHm  thf  plsintiff  may  be  entitled  to  from  li^e  enjoy- 

^ilt  of  the  premisef  ^y  the  defendant.    Tfie  circumstance, 

as  proved  in  this  case,  appear  to  me  to  amount  at  le^st  to  an 

eviction  as  to  part;  for  the  plaintiff  stipulated  to  grant  moce 

than  )t  appears  he  was  emilled  to  do  ;^t  dicrefwc  com^ 

*'iioimdlosi;questioi|  of  apportionment, as  tOi  thoi  r^t,  and 

-.t)ie..de/S9ndsnLiq^  s|)0w,twhHt  th^^  value  .Qr.,t]iie  land  wa^ 

.  wi^iout  the  privileges  which  he  espected  to  have  enjoyed.  . 


IN  THir  9ICOW]>  YUAR  OF  6BO.  IV. 

Tb  pfafintiff  sll^t  have  UKRlied  tp.the  deftn$ifinl/Qr  rent 
before  he  conuneiiced  the  pE^8^ot^clioo>.  apd  the  dereo^apt 
might  have  refnaed  to  satisfy  i^  ^$  he  hfid  been  deprived  of 
the  liberty  of  sporting^  which  was  embraced  in  the  agree- 
m^^t,.  If,  h^8  boen  said  hQwe.ver^  that^lhe  plaintiff  was 
taken  bjr.  surprise  at  the  tri^iji  but  it  was  proved,  that  h^ 
had  ^peed  to  mal^e  a  deduction  from  the  rent  of  15/.  per  ' 
atirufn^,  T'^^»  th^ref^^r^  a|;iiounts  tq  a  recognition  by  him  of 
the  jrround ,  on  .which  sjich.  deductio|n  was  sought.  At  all 
events,  it  cannot  tepd  to^  prejudice  the  defendant,  who 
was  altogether  deprived  qt  his  privilege  of  sporting,  whjcb 
it  must  be  presuioed  the  plaintijl'  was  perfectly  aware  of 
befpre  he  brouj|ht  this  action,  whereby  he  spugbt  to  I'ecover, 
as  if  the  defendapt  had  enjoyed  all  the  rights  and  privileges 
agreed  to  he  granted  to  hiro,.  to  their  fullest  extent. 

I    ..        '  >        Rule  dischaif^sd. 
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Duncan  v.  Samuel  Hill,  Richabd  Hill,  Wright, 
and  Mainwaring.  ... 


Satordiy, 
ianeS. 


This  ca)ise  was  tried  before  Lord  Chief  Justice  Dallast  at  Where  the 

Guildhall,  at  the  Sittings  after  the  last  Term,  when  the  Juiy  ciaredonUiree 

found  a  verdict  for  the  defendants.  ehairfaidi*. 

tlnct  caatMof 

Mr.  Serjt.  Lens,  on  a  former  day  in  this  Term,  had  ob»  leTeni  coonts, 

tained  a  rule  jdsi,  that  such  verdict  might  be  set  aside,  and  a  ^|,^  ^  ^^i 

new  trial  granted^,  on  the  ground,  that  two  bills  of  exchange  m«nd  ^^^^^^ 

offered  in  evidence  by  the  plaintiff  bad  been  improperly  cover  on  Uie 
..^  ■     ^  *^  bUlietforth 

rejected.  In  the  firti 

coant  onljr,-* 
andl  the  defWiee  wv,  that  tbt  ^efeadaaU  were  net  pirtaer*  when  that  bill  was 
drawn,  and  the  plaintiti  oflered  in  evidence  the  two  other  bills  of  a  Mbie* 
qiient  dale,  but  drawn  at  llie  i^me  place  a»  the  former, .  for  the  P<UP^ 
of  shewing  a  continmn«  nartner3l|ip,  which  wpre  rqei  tcdL  on  the  arovwi 
that  they  were  not  uiclMed  fo  tile  pcrtieafar— ^theConft-gMled  a  new  triaL 
(  *  ........    .      »    .      .• 
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IMt.  Mf/Sojt.  pa,  Mr.  S«jt  Ibid^i  mA  Mr.  Scrjt.  Lottos, 

DuNCAv      ifterwards  shewad  caose,  and  reHed  on  the  caaeh'of  HcBand 
T«  HopAni9(a)|  and  IfTofe  ▼.  fiftfs%(6). 


HiLb 


•   Mr.  Serjl.  l>iii  hating  been  heard  in  «iipp6rt  oF  Ibe  rale, 

Ihe  Court  took  time  to  connder;  and 

...    f 

Lord  Chief  Jastice  Dallas,  on  Ais  Asj,  stated  dPIhe 
facts  on  which  the  question  arose,  lis  well  as  the  point 'con- 
tended for  in  the  argument,  in  delivering  die  folfowing  Judg- 
ment of  the  Court :— 

'     .it 

Hiis  was  an  action  on  three  several'  bilb  of  exchange, 
each  befaig  the  subject  of  a  dBstihct  and  separate  tount. 
The  6rst  count  was  on  a  bill  for  leOOf. ;  the  third,  on  a  1^ 
for  405/.  65.  &f.;  and  die  fifth,  on  a  bill  for  407/.  17s.  gd. 
The  defendants  applied  for  a  particular  of  the  plaintiff's 
demand,  which  particular  was  in  these  words : — **  This  ac* 
tion  is  brought  to  recover  principal  and  interest,  aad  ex* 
pences,  due  for  and  in  respect  of  the  bill  of  exchange  m  tlie 
first  count  of  the  declaration  mentioned;  and  the  platotHF 
will  avail  himself  of  all  the  counts  in  the  declaration,  for  the 
recovery  dieaeof.'' 

At  thtf  trial  of  the  cause,  the  two  HifU  having  suf- 
fered judgment  by  default,  and  the  two  defiendaiits,  Wri^ 
and  Mainwaring,  having  pleaded  the  general  issue,  after 
evidence  had  been  given  as  to  the  first  bill,  the  plaintiff  of- 
fered in  proof,  the  two  other  bills,  which  were  objected  to 
by  the  defendants.  No  eridence  was  offered  to  connect  the 
two  last  biHs  with  the  first,  as  being  given  in  pa}ment  of  any 
sum  remaiuing  due  on  that  bill,  or  as  connected  with  it  in  any 
viTay  whatever,  except  as  after  mentioned ;  and,  with  the  ex- 
ception of  the  two  Hills,  who  were  the  drawers  of  the  first 
bill,  and  acceptors  of  the  two  latter,  the  parties  were  dif- 
ferent on  the  fiice  of  the  bills.  But  the  purpose  for  wkich 
(a)  t  Boi.  &  Pol.  143.  (&)  4  Eftp.  Rep.  r. 
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it  li  #iid  tbi^wfie.  i#€red  .in  fjodtf^e  ^48.  tfu^ :r*JWde-  jmL 
kow  art  jup,  va4,  tli^t  fFi^  mid  JUi«ri9«fir<j|g>.M^ba  bad  pj;^ 
oiigioally  been  parloers  in  ^  stone^pipe  cpoipBD^,.  ou  ^e. 
whosjB  aocQont  tbese  bills  were  stated  to  have  been  drawn, 
bad.ceaied  tqi  be  so,  or  .were  not  provetd  to.  be  -Micbf  wben 
the  first  bill  was  dksafrn>  ^Hd  liM.Samud  Hill  and  Co. 
tras  the  firm  of  tbe  house  of  the  two  Hills,  carrying  on^ 
as  wine  merchants,  a  separate  trade,  to  wbidb  character  these 
bills  mis^t  be  referred ;  and  to  rebut  this  defence,  these  two 
bills  were  alleged  to  have  been  oflBered  in  evidence,  to  Aew  a 
continuation  of  the  partnership  at  and  subsequent  Uy  fhe 
time  when  the  first  bill  for  1200/.  was  drawn,— 4he  two 
latter  bills  being  of  a  subsequent  date,  and  drawn  at  the 
aame  place  with  the  former  bill,  wbere  the  busioeto  of  tbo 
atone-pipe  company  was  carried  on«  It  has  be^a  stated 
for  the  defendants,  that  the  two  bills  were  only  ofiered  in 
evidence  in  support  of  tbs  counts  in  which  -they  are  stated 
as  substantive  causes  of  action ;  and  it  is  agreed  on  both 
aides,  that  if  sO  offered,  they  were  propeiiy  exchided.  Bui 
the  fact  has  been  Correctly  stated  on  tbe  part  of  th6 
pIaiQtiff>  namely,  that  they  were  offered  aa  ausdliary  evi- 
dence only,  and  in  the  maimer  I  have  atated;  and  it  ia 
equally  true,  that  so  offered,  I  did  not  receive  them,  contt* 
dering  them  as  eickided  by  tbe  particular  as  •  framed,  aild 
therefoie  objected  to  by  the  defendants.  I  Ihougbl  that  tka 
plaintiff  haviiq;  expressly  declared  on  three  bUla,  but  by  hia 
particular^  .having  confined  his  right  to  recover  to  one  bill 
only,  the  defendants  had  no  reason  to  apprehend  that  the  two 
bills  would  be  given  collaterally  in  proof,  under  the  general 
notice,  but  that,  by  all  the  other  counts,  was  to  be  understood 
the  common  counts,  as  in  the  usual  way.  Supposing  no 
counts  had  been  on  the  two  bills  specifically,  I  should  have 
bad  no  doubt  but  that  tliey  might  have  been  received  as  auxi^ 
liary  evidence  under  the  common  couuts ;  but  the  peculiarity 
consisted,  in  their  having  been  originally  declared  on  as  dis- 
tinct and  substantive  causes  of  action,  and  by  the  particuhur. 
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Ittl.       alMiMioiied  it  tndi.    Mj  BrodNn,  luyivemr,  are  cil 
DtmAv      that  nder  tUt  pMtkidar,  tbe  phintiff  iMd  a  t^l  to  to  apply 


«•  dm  two  biiky  and  with  ikk  opiaioD^  oo  tnal 

I  agree;  and  the  more  especially  fer  this  reason^  Ikatktp- 


pears  to  me,  that  I  ought  at  all  events  to  have  icceifei  At 
bills  in  evidence.  If  admitted,  and  they  had  wdgM  as- 
thmg,  they  would  then  have  kft  the  case  where  it  wes,  mt 
if  they  had  weired  any  diing,  the  defimdanla  rn^gfat  hne 
moved  theConrt,  on  an  aflMavit,  stating,  that  they  had  bees 
mided  by  the  particular  as  framed,  in  which  case  the  tat 
ficiency  of  the  particular  would  have  been  before  the  Court, 
and  if  at  all  doubtful,  the  defendanU  would  have  been  let 
b  to  try*  But,  taking  it  the  other  way,  were  a  pUaliff' to  be 
shut  out  by  a  strict  coostmction,  he  mi|gbt  be  conduded  by 
a  particular  fiuily  meant,  but  doubtfully  worded,  and  fnmti 
^agunst  the  justice  of  his  case.  At  any  rale,  there  can  be 
no  mistake,  nor  any  surprise  on  the  defendants  in  futaie,  as 
what  has  passed,  and  is  now  passing,  will  opente  as  the 
fullest  notice  how  the  bills  are  to  be  applied.  I  have  said 
dius  much,  m  a  case  that  would  not  have  required  il,  had 
there  not  been  a  difiierenee  of  opinion  with  respect  to  frets 
asserted  at  the  bar,  and  therefore,  uMi  a  mw  to  a  frtaie 
trial,  it  is  important  that  the  parties  should  clearly  kaow 
what  is  understood  to  have  passed  on  the  former  eccara^ 
and  on  what  gn>und  a  new  trial  is  now  graatedL  The  nde^ 
therefore,  must  be  made 

Abeolulc. 
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En  DERBY.  V.  GlLPlK^  Satwdily, 

"  '    ■ '  Jooe  t. 

"tPhis  was  an  action  of  covenant.    The  declaratioi^  stated,  Hic  plaintiff 
K ......        X       «•,,,*,    o  .  J  •"**  defendant 

that  by  ah  nidenture,  dated  the  24in  SepUmberf  .1807»  and  coYeoanted  by 

made  between  the  defendant^  of  tlie  one  part^  and  the  plain*  J^^  partners 
ViflT,  of  the  other,  whereby,  after  reciting  that  they  had  agreed  Jj^^J^'of'^army 
'  to  become  partners  in  the  trade  or  business  of  an  aripy  clo-  clothiers,  for 
•  •  1       '  11 '       <     •  1         '      • '  1  1       *«n  years,  and 

tluer,  army  agent,  and  woollen  draper,  then  carried  on  by  tha.t  tlie  plain- 

the  defendant : — it  was  witnessed,  that  in  considei^ition  of  the  J^^^e  «o  ooo(! 

'mutual  trust  and  confidence  which  the  defendant  and  plain*  ■■  P*^*^®^  **** 
,  fc     .  t        -  capital  for  car- 

tifT  reposed  in  each  other,  and  in  consideration  of  the  cove-  rying  on  the 

nants  and  agreements  in  the  said  indenture  after  contained,  ^^^  ^*  j^ 
to  be  entered  into  by  them  mutually  and  reciprocally  with  f*"''*"*  •**®.!j[** 
each  other,  each  of  them,  the  defendant  and  the  plaintiff^  did  snm;  that  the 
by  that  indenture,  covenant  with  the  other  of  them  in  manner  the'continu-       ' 
folloMing:   tJiz.  that  they,  the  defendant  and  the  plaintiff,  •^^toeraWp! 
'should  become  partners  in  the  business  of  an  army  clothier  should  receive 
for  the  term  of  ten  years  from  the  day  of  the  date  of  the  fits,  if  they 
Indcntdte;    that    the    plaintiff  should  advance  ^0,000/.  as  or*?f*n^,"oat 
^parf  of  the  capital,  for  carrying  on  the  business;  and  tliat  of  the  capital^ 
the  plaintiff  having  accordingly  advanced  the  sum  of  20,0CX)/.  num  for  his 
im'mcfdiately  before  the  execution  of 'the  indenture,  the  resi-  L^ti*;  that 
due  of  the  capital  should  be  provided  by  the  defendant,  or  J«  """."^^VaWc 

for  any  losses 
•     or  expences  ineident  tA  tile  cdficern,  and  that  the  business  should  be  carried  on 
In  the  name  of  the  defendant  alone.    The  defendant  then  covenanted,  that  on 
the  determination  of  tlie  partnership  by  effluxion  of  time,  the  snm  of  fO,OOOI« 
.  ahonld  be  repaid  to  the  plaintiff  by  instalments,  at  three  month»date,  bearing  le- 
gal interest,  to  be  computed  at  Uie  termination  of  the  partnership ;  and  if  default 
wan  made  in  the  annual  payment  of  9000^,  or  the  joint  capital  was  at  any  time 
reduced  to  2O,UO0/.,  then  the  plaintiff  should  be  at  Uberty  to  terminate  the  part- 
nership, and  repay  himself  the  SO,OOor.  advanced  immediately ;  and  the  defen- 
dant was  to  guaranty  all  debts,  and  pay  all  losses.    In  an  action  of  covenant  « 
bronsht  by  the  pbuntlff,  to  recover  the  SO^OOO/.,  at  the  expiration  of  the  ten  years, 
.  the  defendant  pleaded  that  the  deed  was  executed  by  way  of  shift,  in  pursuance 
of  an  usurious  contract ;— which  plea,  upon  issue  joined,  was  negatived  by  tlie 
verdict  of  the  Jury  :— Held,  that  after  that  finding,  the  deed  must  be  taken 
to  disclose  the  real  intention  of  the  parties,  and  tliat  upon  the  face  of  it  the 
plaintiff  and  defendant  must  be  deemed  partners,  and  that  it  was  not  void 
as  being  a  loan  of  money  within  the  meaning  of  the  statute  of  nsury  -,  and  the 
Court  refused  to  grant  a  new  trial,  or  arrest  tlie  judgment. 
VOL.    V.  P    P 
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1821.        by  him  and  Mcb  additional  partner  as  in  the  said  indentme 


mentioned,  and  should  be  equal  to  at  least,  20,000/. ;  and 
9.  fiutfaer,  that  during  the  continuance  of  the  paiftaership,  the 

Oii#iji»  plabtiff  should  be  entitled  to  have  out  of  the  profits  of  die 
trade,  (and  in  case  of  any  deficiency  therein,  then  out  of  the 
capital  thereof),  by  half-yearly  portions,  on  certain  days  in 
each  year,  a  certain  sum  of  money  therein  mentioned,  to 
wi^  £000/.  per  annum,  as  and  for  his  full  dividend  or  share 
of  the  profits  or  produce  of  the  said  trade ;  and  that  all  die 
residue  of  the  profits  of  the  trade,  in  each  half-year  during 
the  partnership,  should,  on  the  days  in  that  behalf  men- 
tionedi  and  also  on  the  determination  of  the  partnership, 
belong  to,  and  be  the  sole  property  of,  and  be  had,  received, 
and  taken  by  the  defendant,  as  and  for  his  share  of  the 
profits  of  the  partnership.  And  the  defendant,  by  the  said 
indenture,  further  covenanted  with  the  plaintiff,  that  on  the 
determination  of  the  partnership  by  etiuzioa  of  time,  the 
said  sum  of  £0,000/.  should  be  repaid  to  the  plaintiff,  his 
executors,  &c.  by  six  equal  instalments,  to  be  computed 
from  the  determination  of  the  partnership,  and  each  instal- 
ment to  be  paid  at  the  end  of  each  three  calendar  months, 
and  iftteresty  at  the  rate  of  6L  per  cent,  to  be  computed  from 
the  determination  of  the  partnersiiip. 

The  declaration  then  alleged  a  breach  of  covenant  by  the 
defendant  in  the  non-payment  of  the  capital  sam  of  £0,0002., 
together  with  SOOOf.  for  interest,  due  on  the'  expiratioa  <^ 
the  partnership,  according  lo  4he  terms  of  the  indenture. 

The  defendant  craved  oyer  of  the  deed,  which  was  set 
out,  and  contuned  the  following  covenantSi  besides  those 
stated  in  the  declaration :  viz.  that  the  business  ahbald  be 
carried  on  in  the  name  of  the  defendant  only,  or  in  the 
names  of  hii|i  and  another  person  who  should  be  admitted 
into  the  partnership,  pursuant  to  the  provisions  for  that  pur> 
pose  contained  in  the  deed ;  and  that  it  should  be  nnder 
the  sole  direction  and  controul  of  the  defendant,  or  such 
other  partner;    and  that  the  defendant  and  such  partnei^ 
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^MBkl  im^tilake  ibe  snttigsnifnt  of  the  butiness,  yn^Q^       irau 


m;  BonpesMtaon  fto  be  made  lo  them  opi  ibat  acGpiiii)^ 
that  die  defenfiaBik  ahoHld  hire  aei ¥a9i3|  fUB4  j^y  their  wagiep  «. 

out  of  the  piofils  of  thebBfliiiees;  tfiat  be  should  k^p  tUf  ^^i^t^* 
book*  of  BGcoontBy  mUch  shouM  he  open  to  ibe  inspeciyup 
of  di9  ptaimifl^  and  tha(t  be  flfaenU  once  evtrj  year  driver 
B  babaco  ebect  tobaai ;  that  all  debia  and  eapenoei  cpi}^ 
tracted  in  the  trade,  aad  aU  loBMa^  either  by  b«d  4eb|% 
de^  of  goodai  aiiits,  or  olher  caantftiea,  and  all  0er- 
vaats'  wvigw,  aad  odier  necessary  e^pen«!es^  and  die  pcopepiy 
tax,  payable  in  respect  of  tbe  profits,  abould  be  paid  out  of 
Ike  paytneiabip  stock  and  eflfects,  incUidiag  the  sum  of 
eOflOOl. ;«  diat  the  d^endant  should  pay  out  of  the  stock  or 
capital  of  tho  partnership,  all  such  lossea  as  should  fnom 
time  to  tiflne  arise  in  carrying  on  the  budnees,  and  gnaaanty 
the  payment  of  «1I  debIa  iwbich  should  be  duo  to  the  parif 
■e^ship ;  tbtLi  ndither  of  the  pastiea  should  beeome  sarety 
duridg^  the  oontinuance  of  the  pattnecship,  or  componnd  or  ^ 
release  debta,  Qcc. ;  that  in  case  the  defendant  sbonld  die  af 
any  time  before  the  .expiration  of  ten  years,  and  his  esecop 
tors  should  refuse  to  carry  on  the  paitnership,  they  sboold 
have  power  to  determine  il,  on  giving  thrse  months  notice  to 
the  plaintiff,  and  on  paying  out  of  the  partnership  money  and 
effsots,  the  sum  of  90fl00l*  advanced  by  him  to  tlie  capital 
of  the  partnerahip,  and  such  fiirther  sum  as  should  be  a  pro- 
portional  part  of  the  sum  of  4000f.,  for  the  plaintiff's  share 
of  the  profits;  that  on  the  determmation  of  the  partnership 
by  effluxion  of  tim^  in  case  it  should  so  determine,  a  suffix 
cient  part  of  all  the  debts  due  or  owing  to  the  partnership^ 
abould  be  fiilly  repaid  to  the  plaintiff,  by  six  ^ual  instal>i 
ments,  to  be  computed  from  tbe  determination  of  the  part* 
nerahip ;  that  in  case  at  any  time  during  the  partnership,  the 
value  of  the  partnership  effects  should  be  reduced  to  tbe 
aum  of  tO,OOOf.,  or  in  case  either  of  the  parties  should  be« 
come  bankrupt,  or  depart  the  r^alm,  or  do  several  other 
nets  therein  named>  it  should  be  lawful*  to  determina  the 
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1821r.  jpirtnership  by  notice ;  aiid  that  m  case  the  dcfendaat  should 
Emmsbt  refuse  to  keep  the  accounts^  or  to  render  a  statement,  or 
**  ~  deny  the  perusal  of  the  books  to  the  plaintiff,  that  he  (the 
plaintiff)  might,  upon  one  month's  notice,  dissolve  and  de- 
termine the  partnership,  and  that  the  sum  of  20,000/.  dioidd 
lie  payable  forthfwkh,  from  die  expiration  of  the  notufe. 
The  deed  also  contained  a  covenant  to  refer  difierfincfis  to 
cfbitralioo,  and  other  usual  covenants. 

The  defendant  then  pleaded,  that  before  die  making  of 
die  indenture,  to  wit,  on,  &c.  at,  &c.  it  was  corrupdy,  and 
against  the  forni  of  the  statute,  agreed  between  the  plain- 
tiff and  defendant,  that  the  plaintiff  should  lend  and  ad- 
vance to  the  defendant  the  sum  of  20,000f.,  and  that  the 
plaintiff  should  forbear  and  give  day  of  payment  diereof  to 
die  defendant,  for  the  space  of  ten  years,  dience  next  ensiung; 
and  that  the  defendimt,  for  the  loan  of  the  sttd  sum  of 
€0,000/.,.  and  for  the  forbearing  and  giving  day  of  payment 
diereof,  should  yearly,  during  the  said  term  o^  ten  yea^, 
pay  to  the  plaintiff,  the  sum  of  £000/.  by  equal  half-yearly 
portions,  on  the  94di  March  and  24th  Sq^embn  in  each 
year;  and  that  for  securing  the  repayment  of  the  sum  of 
80,000/.,  with  such  payments   half-yearly  to  die  plaiotit^ 
^he  plaintiff  and  defendant,  by  way  of  shift,  should  execafe 
a  dertain  bstrument,  in  the  form  of  a  deed  of  partnonUp, 
according  to  the  tenor  aqd  effect  of  the  indenture  m  die 
declaration  pientioned ;   and  that  in  pursuance  of  the  said 
corrupt  and  unlawful  agreement  so  made,  die  plaintiff  afler- 
wardsy  to  wit,  on,  &c.  at,  &c.  aforesaid,  lent  and  advanced 
to  the  defendant  the  said  sum  of  20,000/1  on  the  tenns . 
aforesaid;   and  that  for  securing  the*  re-paym^nt  tfaere6^ 
with  such   payments   half-yearly  a3  aforesaid,  the  plaintiff 
and  defendant,  by  way  of  9hift,  afterwards,  t6  wit,  oa^  &c. 
at,  itc.  executed  the  indenture  in  the  dedaradou  mendooed, 
and  the  plaintiff  then  and  there  accepted  of  and  from  die 
defendant,  the  said  part  of  the  supposed  indenture  so  by 
bim  produced  in  Court  as  afovesaid,  in  pursuance  of  the  said 
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eorrapt  and  onlawfiil  agreement,  and  for  the  purpose  afove*  ^j^^V 
said.  And  the  defendant  further  averred,  that  the  said  suoi  eh^^^^y 
of  2000/*  so  to  be  paid  yearly,  by  such  half-yearly  por- 
tions as  aforesaid,  for  the  loan  of  the  said  20,000/.,  ex- 
ceeded the  rate  of  5L  per  cent,  for  one  year,  contrary  to  the 
form  of  the  statute,  whereby  the  said  indenture  was  and  is 
nvholly  void  in  law ;  And  this,  &c.  Wherefore,  &c.  There 
were  five  other  pleas,  varying  the  terms  on  which  the  money 
was  to  be  advfiooed. 

Replication,  that  the  plaintiff  and  defendant  executed 
the  indenture  in  the  declaration  mentioned,  for  good  and 
lawful  considerations,  and  not  by  way  of  shift,) or  in  pur- 
suance of,  or  upon  the  said  corrupt  and  unlawful  agreement 
or  for  the  purpose  in  the  said,  pleas  of  the  defendant  men*- 
tioned,  in  manner  and  form  as  he  hath  in  those  pleas  in  that 
behalf  alleged  ;  on  all  of  which  issue  was  joibed« 

The  action  was  directed  by  the  Vice  Chancellor,  to  try  whe- 
ther the  deed  entered  into  between  the  plaintiff  and  defendant 
constituted  a  bona  fiie  partnership,  or  whether  the  transact* 
tion  was  g  mere  loan  of  20,000?.  at  10/.  pet  cent,  under  cover 
of  a  fictitious  partnership,  with  a  view  to  avoid  the  penalties 
attached  to  the  offence  of  usury  i    An  issue  had  been  pre^ 
viously  directed  by  his  Honoiir,  to  ascertain  the  same  ques- 
tion, which  was  tried  before  Mr.  Justice  Park,  at  the  Sit- 
tings RtGmUhall,  after  Tnttf/y  Term,  1820,  in  which  the 
plaintiff  recovered  a  verdict,    with  one  shilling  damages, 
thereby  establishing  the  partnership  and  negativing  the  usury. 
The  defendants  in  that  issue,  who  are  the  assignees  of  the 
present  defendant,  and  wha  are  also  the  real  defendants  in 
this  action,  not  bemg  satisfied  with  that  verdict,  applied  by 
motion  to  the  Vice  Chancellor  for  a  new  trial,  which  was  in 
effect  granted,  the  form  of  action  being  changed ;  the  plain- 
tiff beuig  directed  to  bring  an  action  on  the  covenant  set 
forth  in  the  deed,  for  re-payment  of  the  20,000/.  the  assigr 
nees  defending  the  same  in  the  name  of  Gilpin,  by  pleading 
usury,  and  not  setting  up  the  bankruptcy,  end  giving  liberty 
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iMt       ^  ^^1^  |wfy  to  exaifane  dw  defendaht  OiS^wi^  snd  «■*» 

N'^>*'       that  offder^  the  pttsAit  mcuaa  wm  bron^ty  and  chk  od  fiff 

tf.DERft^     tfia  before  Loiri  Quef  Jujtice  DdUoi,  al  GuiUiuM,  tl  Oie 

^iLHrf.      Siltiogg.  afleir  <fae  last  Term,  nrhdi  die  Jury  agite  feoid  t 

vdrdict  for  Iba  friaiDliff  on  all  tbe  issite,  and  aaattMl  iha 

daibages  at  15,008/.  bdakles  cDstf. 

Mr.  Seijt.  Fba^Aaii,  m  a  Itimer  diy  in  diia  Tons, 
obtained  a  rule  niii,  that  a  new  trial  might  be  grtoted,  6r  die 
^fttrf  of  fittd  judgm^t  airre^ed,  on  tbe  groundt,  tint  die 
^fdict  was  against  endence,  or  diat  at  all  erttits,  tbs  pirt- 
nership  could  not  subsbt  at  law,  as  ditt  deed,  on  wl«cft  it 
iras  fomded,  was  nsnriods  aiid  void  6ti  die  Ihce  tf  it;  lAid  bt 
cited  thb  ease  of  Mor$e  v.  Witmn  (e). 

Mr.'Serjt  Lmis^  and  Mr/Seijt.  BManquei  tow  sbewri 
t»u8e,  Alchbtigb  the  rule  has  be^n  giiirlted  id  Ae  altetnative 
Aw  a  new  trial,  (or  in  aTreSt  of  jiidgittent,  thiftre  eio  he  ti6 
gromd  for  die  AinHdr,  as  tbci  Jtiry  ha^  found  tbat  Ib^r6  was 
no  usury,  in  fact,  froth  evidience  aHHnde  die  deed,  Imd 
there  w«8  noUling  in  th«  ih^h6le  of  tbatevidetate  tt/htt  them, 
Aoti  wbieb  it  eaii  be  collettdd,  diil  they  IMe  boose  foi 
Wrong  cjonclusiott,  hor  ean  aiiy  nteW  llj^t  be  ibdown  on  fkt 
^questidn  hj  any  additional  testtmoiiy.  Whether,  dMrefare, 
under  tbe  arcuihstdnces,  the  partntefsb^  can  be  nvdabis  or 
not^  is  bow  the  oidy  qutstion  to  be  considered.  llM  wiH 
not  depend  on  tbe  decflandon  alolie>  biti  dn  the  wMe  of  ihs 
tecord.  In  yesiMil  w.  Bantam  {b)  ft  was  d^ided,  tfcat  an- 
less  it  clearly  appear  Upon  tbe  miord,  diat  tbe  limsiaBdsn 
must  of  nedMsity  havi^  been  oslulons,  ssid  that  it  cna  be 
nothing  else,  the  Court  cannot  by  my  intendment  sf  iaw^ 
assume  any  such  Act  against  the  plaintiff,  so  as  to  ancst  die 
judgment ;  and  hare,  the  Jury  baring  feund  that  dMve  was 
no  device  or  t:ontrivBihce,  or  a  false  pretence  of  a  putaen* 

(f y  4  Tei in.  I^ep,  35S.  ^"^^^h)  X  Lat  f7  J; 
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Uiip,  to  avoid  the  statute  of  ommtJi  but  tbat  it  was  a  real  audi       18SI1. 
bmi&Jiie  partnership,  and  which  must  be  taken  as  forming     ^^^^^^ 
part  of  the  facts  appearing  op  the  record,  they  have  thereby  «• 

AQgatived  every  idea  of  a  loan  of  money  founded  upon  an 
usurious  consideration* 

It  ha*  been  said,  tbat  th«  d^|ier  se,  imports  usury  on 
the  Aice  of  it^  but  it  cannot  now  be  looked  at  alone,  as  the 
defetidaOl  iQigbt  bav^  demurred,  when  ^very  consideration 
might  have  been  derived  frOpi  it  as  a  matter  of  fact.  From 
thatf  boweveri  be  is  now  excluded,  because  it  has  been  ear 
l^reisly  found,  that  usury,  whicl^  was  infened,  constituted 
no  part  of  the  consideration  on  which  it  was  founded. 
If,  Jtherefore,  the  statate  of  usury  has  no  application  to  the 
present  question,  there  is  nothing  in  the  deed  which  makes 
it  in  itself  illegal.  It  is  not  an  unfair  bargain,  nor  does 
the  plaintiff  derive  a  greater  benefit  under  it  than  the  law 
would  give  him  by  a  common  cpntract  If  there  be  a  bon^ 
jidg  partnenlyip  in  ft ct^  a  Coort  of  law  will  not  consider  whe* 
tber  it  ie  an  advantageous  or  hard  bargain  on  the  one  nde,  or 
;Sot^  beeaupe  H  must  be  inferred,  that  the  piuly  contracting  was 
Mly  awaia  of  aV  the  circumstances  attending  the  transaction 
tefioea  be  ant^nMl  into  ih  A^d  therefore,  unless  fraud  can  be 
•bawnt  the  deed  mttst  b^  considfured  as  vi|lid,  and  must  pre^ 
vail  in  law,  and  the  only  remndy>  if  the  bargain  wm  unconr 
seientioasi  is  in  a  Court  of  £quity*  If  this  bi|d  been  a  merp 
forbearanca  of  money^  at  more  than  6L  per  cetii.  it  would  coi^- 
e^ute  an  usurious  c.ontiilct»  but,  on  thie  contrary,',  it  has  been 
found  to  be  a  ioadijidk  partnership.  The  law  has  not  defined 
.what  is  the  fair  share  of  profits  arising  from  a  partnership 
between  one  partner  and  another;  and  the  mere  reservation 
of  profit  out  of  a  partnership  concern,  without  risk  to  the 
person  who  advances  a  capital,  is  not  usurious.  It  has  been 
objected  as  to  this  being  a  partnership,  tbat  the  plaintiff's 
name  was  not  to  a|Spear  in  the  books  of  account,  nor  was  be 
U>  attend  at  the  office  where  the  partnership  business  was 
transacted,  but  the  very  object  of  rendering  him  a  dormant 
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^821 .  partner  was  neiiessarily  followed  up  by  diose  firo/nmonB,  farif 
Emdebby  ^^  had  b^d  himself  out  as  an  active  one/  itwotdd  haTe  im- 
OiiPiM.  ittediately  led  to  the  discovery  of  the  real  tfansaclkm,  whicb  it 
was  the  object  of  the  parties  to  keep  secret.  As  to  tbe  WOOL 
to  be  taken  out  of  the  profits,  if  they  woold  yifeU  it^  aad  if 
nbt,  then  out  of  the  capital;  it  muat  be  ccNilended  fM-tbe 
^fendant,  that  this  is  not,  in  filct,  a'  partnership,  but  a  coap> 
trivance  for  a  loan  of  money;  that  has,  however;  afao  beea 
negatived  by  the  finding  of  the  Jury.  It  may  be'  aaid,  that 
the  defendant  had  borrowed  the  money,  but  there  is  no  such 
eipression  to  be  found  in  the  deed.  There  was  nodnBg 
more,  than  a  purchase  by  die  plaintiff  of  a  moiety  wUeh  die 
defendant  had  in  the  business,  of  the  benefit  artring  horn  hb 
capital,  and  of  the  profits  acovbg  from  his  penonsl  exer- 
tions. That '  does  not  aknount  to  a  loan,  because  diey  were 
jointly  interested  during  the  partnership,  and  at  the  espmtiou 
of  it,  die  sum  origmally  advanced  by  the  fdaintiff,  was  to  be  in 
die  nature  of  a  loan,  payable  with  lawful  interest,  if  the moMy 
was  not  repaid  within  ten  years.  The  case  of  Jlfofse  v.  WU- 
soif,  is  distinguishable  from  the  present,  where  it  wus  decided^ 
that  if  the  borrower  of  money  give  a  •  bond  far  piiucipal  and 
interest  at  5h  per  oeit^^  and  covctaaiit  at  the  aaiae  timealse 
ta  pay  to  the  lender  a  certain  portion  of  the  profits  of  a  trade 
carried  oti  by  him  in  partnership  widi  another  pnsoto,  k'um 
uisurious  contract,  and  die  obligee  oamiot  recover  on  iha 
bond ;  and  Lord  Kewym  there  said  (a)  that  <'  JMfdmg  codd 
be  clearer  than  that  case :  die  plaintiff,  widiout  hsving  any 
partnership  in  contemplation,  lent  8000/.  to  die  defeDisnt's 
brother,  for  which  he  was  to  receive  not  ody  6Lper  mti. 
interest,  but  also  such  surplus  profits  as  shOnM  arise  i 
these  two  shares  in  the  bigness,  he  himself  not  being  1 
on  the  other  hand  to  make  good  to  the  partners  aoy  part  of 
the,losse8  which  the  trade  might  sustain."  There,  his  Locd- 
ship  founded  his  opinion  on  the  essential  pointy  that  die  ob» 

(f)  4  Teroi  Rep.  355. 
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ject  of  the  partiet  vmB  not  a  partoeidiip ;  hut  faefe  it  has  nol       IdSU 

ooly  been  found  as  a  fact,  but  appears  on  the  recordi  that     £,1^^^ 

there  was  no  loan,' device,  nor  contrivance  to  make  an  appa*      _  «• 

rent  partnerMup  answer  the  purposes  of  a  real  one.    It  has 

never  been  decided,  that  where  a  person  becomes  a  partner^ 

and  is  responsible  as  such  to  the  creditors  of  the  firm,  he 

can>  firam  any  profits  made,  or  a  division  of  such  profits* 

be  brought  witfam  the  scope  of  the  statute  of   usury,  or 

that  any  legal  objection  can  be  taken  to  such  a  contract 

being  entered  into,  although-  he  may  receive  more  than  5/. 

per  cent. .  on  the  capital  originally  advanced  by  him^    If  the 

oUigaftionor  liability  of  a  partus  be  restrained  to  a  predse 

away  it  may  be  snd,  that  he  is  not  responsible  to  the  full 

ealenC,  but  where  he- is  not  so  limited,  but  becomes  aparlner 

toall  intents  to^the  full  amount  of  the  property,  and  is  liable 

to  the  payment  of  all  the  debts,'  as  in  this  case,  all  idea 

of  usury  must  be  negatived,  as  well  as  that  the  partnership 

VMS  framed  with  a  contrivance*  to  cover-  the  sum  advanced* 

If  a  party  risks  his   money,  and  makes  hnnself  liable  to 

all  the  creditors  of  the.  partnership;  and  if  instead  of  comiiig 

to  as  arrangement -as  partners  in  the  oidinary.  manner,  viz* 

by  a  communion  of  profit  and  loss,    he  is  contented  to 

accept  a- small- share  of  the  profits,  and  to  forego    the 

probability  of  there  being  a  nuich  larger  proportion,  it  will 

not  make:  the  contract  nsurious  cmt  ill^al.    Here,  although 

the-  pbaiitiff  had  not  a  foil  share  of  the  profits^  he  had 

«o  indemnity  of  another  description,  aiz.  in  the  event  of 

the  trades^  not  proving  successful,  or  if  there  should  happen. 

to  be  an  insolvency,  he  had  his  capital  to  resort  to,  out  of 

which,  he  was  to  be  supplied  2000/.  a<year,  and  in  the  event 

of  the  profits  Cdling  short,  he  had  the  personal  security  of 

his  partner  for  the  sum  advanced  by  him  at  the  time  of  en*. 

tering  into  the  partnership.    It  does  not  follow  that  diere 

must  be  a  community  of  profit  and  loss,  or  because  the 

profits  and  losses  are  not  shared  equally,  it  is  not  sufficient 

to  constitute  a  partnershipi  for  if  a  partner  shares  at  all  in 
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» be  is  mpttOj  a  paitaor^  m  a  j«wt  wupmiMhili^  ii  akne 
iofideat^  widimil  referaiee  to  the  estenl  or  dmaiM  of  aadi 
pfofit8«  lo  Bmhy  ¥•  Walni§ky{fl\  Loid  fj/Mmi^il 
iaii,  that  ^  to  eonstihita  usoTf  thetft  nmat  eitlMa'  be  a  Arecl 
loan  sod  a  tdhang  of  Aova  jthao  kgtil  ii4ardil  for  the  forbear- 
adce  of  re^pagrment^  or  thar^  nasi  be  aoia4  derice  eonfrit ad 
for  the  porposa  of  coadaaling  or  etadtog  Mm  appaaianot  of  a 
loan  andfo^bearaiioe^  wbeii  in  tnilb  it  waa  nndtu  Bui  that 
lo  that  case,  there  waa  no  l^mn  or  forbearimoe,  onlj  a  nai^ 
^  sinticipatioo  of  die  pajOMSt  of  a  debt  by  tho.pir^  before  tha 
take,  when  by  lasar  he  could  be  called  a|KHt  for  iu"  So^ 
bare,  there  #aa  not  ool^  no  direct  loan^  hot  it  hm  btai 
JbUnd  that  tbeie  ivaa  not  even  a  eontrivatioe  lo  cofvr  a.l^9an 
or  forbeamnoe.  A3^  di6  daniea  in  die  deed  ihew  thai  tfaare 
%aa  no  iMeat  intention^  bnt  duit  a  teiifi  >Mi  pnrtumbip  wai 
to  be  entered  hito  between  the  pArtiea.  The  eaae  of  J)ar, 
d«  MeUmlf  v.  Bitomnip)  is  estremelj  strongs  to  sbew^  that 
althoogh  partieB  maj  have  acquired  a  rer;  large  profit  be- 
yond 5/.  per  ceni.  yct|  if  there  be  no  lo^n  it  will  not  eon- 
atitttte  usury.  There,  A*  in  oonsideration  of  a  ceitain  sum  <if 
tton^,  eoweyed  pn^iaes  to  B. ;  and,  at  the  aaaae  tioM^  an 
agreement  was  entered  ihtb  between  tbeni>  that  A.  should 
]e*)>urdMM  the  aame  premises,  wMiin  fifteen  nK>nihs»  at  a 
Considerable  adfaoce  upon  the  original  porchaso-monsj ;  and 
B.  agreed  to  adi  and  r&<onvey  at  audi  adfance ;  and  k  was 
held/  that  such  a  contract  in  point  of  law  was  not  nsnrions ; 
aud*  I^ird  Chi^f  Jostice  Gibbi  dieie  said  {c),  *^  the  deeds  on 
the  outside  have  the  appearance  and  character  of  absolute  con* 
Veyances;  Aey  give  no  intimation  of  a  loan.  The  defendants 
contended  (obsenred  his  Lordship)!  diat  they  were  mere  nuK 
chkiery  for  the  advance  of  mone^,  and  tha^  iddiough  tbey 
have  the  form  and  complexion  of  a  sale,  they  are  in  fact 
mortgages,  and  that  the  sole  design  of  the  parties  was  n 
loan  of  money ;   A,  not  intenditig  to  part  widi  the  pie^ 

<«)  4  Bast,  dr..— •(&)  1  Holt  N.  P.  R^.  la^-i—- (c)  Id.  S9r. 
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tDlaei^  aad  J3.  not  coiiteiBl)pktibg  a  pwdHMc^    Widi  r9St>6it      JMU 
40  the  objecticMl  to  the  (Kintrtet  'between  J.  ind  B^  tfaet 


the  foitoer  should  t-e'pwrcbttc,  etid  die  letter  fe*^ilt^  by  «• 

•  gilreo  dey,  I  efii  of  opiniool  Aat  that  la  dot  imlry.    A» 
•did.  jfttf  liflOO/.^  itid  mw  to  itB-purdhase  at  a  larg6   ad- 
^riOGe :  tkit  was  a  circuimtiiice  to  rabe  «  edspidioB  who- 
Ihd^  the  wfa6le  traMNtoti6B  was  aot  coIoaraUe;  but  it  wtts 
nfft  an  Hsyrioas  odDtiact  apoll  thift  atwouAt  taenlji    If  a 
bale  weir  bWiidcd,  it  wa4  i  valid  eoiltracla  if  nothing  were 
flrieant  but  a  loan  of  monej^  it  is  void.    The  qtestioii  ihm, 
whether  it  were  a  loati,  or  a  sale  of  the  premises  ?    The 
agreemeBl  bj  ^d.  to  rt^umimib  at  ill  eveilts  fsr  l^tfOOL 
)ck}hed  lihe  a  lote»  but  it  was  a  question  for  the  Jftvy  as  to 
the  real  iattotien  of  the  patties."  SO|  hei%,  there  was  a  eovo* 
nadt  Uj  Miich  die  ro«|Nijdient  of  th^  iihintiflPs  capital  was 
gaf^antesd,  Which  if  it  were  a  Idan^  wodd  tiiabs  it  niury. 
Stil),  4ie  whole  qoestioB  reverts  back  to  wbethekr  it  t»ere  k 
loan  or  not*;  if  it  were  not,  that  ingreditet  treuM  tiot  tthft 
the  eaae>  and  it  has  beta  found  that  it  was  not  a  loaUi  but 
only  ao  advance  of  money  for  the  pairpose  of  carrying  on  A^ 
trade.    This  thertfoire  was  ut  all  events  n  partueialap  for 
ten  yters»  and  th^  mottiy  sidvtncud  oooU  Mt  becowe  a  Uftm 
wtiJttUeetpitntionbf  tbatflaviDd^   For  these  reiaens)  there^ 
fbre,  there  is  no  valid  groniid  eidinr  for  a  hew  iM,  or  that 
die  jnd^mtat  shddd  be  amstedi; 

^  Mr.  Beirit  rca^Aon  and  Mr.  Beiyt.  PtK,  m  snp|jort  oT 
tN  rule«— ^The  quMdon  in  diit  case^  turns  on  the  constmc- 
don  of  the  dedd  to  be  ttkan  pet  sr,  and  whether  it  iniist  m>t 
tf  ne<9SUmy  ba  cdMidered  on  the  foce  of  it  to  be  a  h)ah^  and 
not  a  partnership^  And  if  the  former,  widi  usorioiis  interest, 
Which  is  prohibited  by  dto  statute  of  usury.  Hie  deed  does 
nMbing  more  than  embody  the  anteced^t  agreement,  and  ii 
in  fcct  die  sole  contract  entered  into  between  the  parties,  and 
niitst  be  considered  without  any  evidence  extriusic  to  it, 
for  if  there  be  one  ptiuciple  of  law  more  clear  than  anodier. 


IMI.*       k  t«y  tlitt  an  iivlniiiieiit  of  this  descriptkm  moat  speak  for 
itadf.    It  haa  been  said,  that  the  defimdant  ia  now  pie- 


^'  diided  from  sapporting  the  objection  he  haa  raiaed^  as  he 

might  haife  demurred,  bat  he  was  excluded  from  ao  doing 
by  Ae  terma  of   the  order  of   the  Vica  Chaaeenor,   by 
wluch  the.  baokmplcj  was  not  to  be  set  vpi  aad  Ike  d9» 
feadanl  himaelf  was  to  be  exambed-as  a  witnesa.-    The 
deed  itseif,  independently  of  the  otkar  drcumslMoes  of  the 
case,  ia  fior^  the  oeoaideffBtioaoad  decision  of  theX^Mr^  mid 
w>t  of  the  Jury.  ^The  fcrmeraie  toamstnie  it«<n«(«ir)Ba  ifca 
mtentioQ  of  the  parties  is  embmcad,  and  see  '^bether  it  be 
lagal  or  not  AU  Che  ftcia  thafein^statod,  neeatise  ita  J^iaii^v 
inManicb,aB.the.auiof  WfiOM.  advanced  bythej 
must  be  considered,  as. a  loan  of  money  mpon  ^. 
eoradention  stipulated  for  b.  the  deed,  fiom.wehich  it  ia. 
etident  that  it  was  an.adfance  wbich'was  ,to  be  mpmd  al 
the  end  of  a  gifon  time,,  with  inteiest,  in  half  yearly  p^y- 
meats,  at  die  rate  of  kOLper  cmt.  per  atmum,  for  the  uae  of 
it,  and  not  as  a  bonAjide  partnership  to  be  entered  into  he^ 
twcan  the  parties*    In  the  caaa  of.  Lord  ChuierfiM  ? .  Ja». 
scji(a)itwas.said  ''that Courts  rq[afdthe  substance,  and 
Qot.the  mere  words  of  contracts/'    It  would  be  now.idle  to 
discuss  what  usury  is,  as  considered  at  the  coasmoii  law,  as 
it  has  been  fixed  by  the  statute  37  Hen.  8.  c.  9*  bnt  i 
as  the  wilue  of  money  had  become  different,  itabo  I 
necessary,  in  die  reign  of  Anne  (6),  to  hate  ano^er  statola 
passed,  for  the  purpose  of  redudog  the  rata  of  inlmea^  to 
which  the  proriaions,  of  the  former  were  applied.    This. 
Qsse^  therefore,  will  depend  altogedier  <m  the  cooatraclion 
of  that  atatute,  as .  applicable  to  the  deed  in  question,  and 
nothing  that  the  Jury  have  found,  can  deprive  the  defendaat 
of  the  benefit  of  it.  The  firat  section,  of  that  atatule  cpntaias 
three  branches,    firsts    that  no  person  upon  aiqf  contract, 
piiall  tafcci  directly  or  indirectly,  for  the  loan  of  any  monies^ 
above  the  value  of  5l.  for  the  forbearance  of  \O0L  for  a 
(«)  1  Will.  t9&.  (6)  IS  Aone,  sUt.  S«c.  ia» 
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yekTc-  That  18  a  dnrect  dechcation  diat  anj  contract  for  m  1M1. 
loan  af  money  or  otherwise^  at  a  higber  interest  than  5L  per  smdmwv 
§ihL  is  usuiy.  It  then  provides,  that  all  bonds  and  contracts  qJmk^ 
whatever,  'for  the  payoient  of  any  principal^  or  money  to  be 
lent,  or  covenanted  to  be  performed,  upon  or  for  any  usury, 
wbereopcMi  or  whereby  there  shall  be  reserved  or  taken  above 
the'  rate  of  ^.  in  the  100/.  shaU  be  Utterly  void.  On  the 
oonstraction  of  that  clause  of  the  staituta,  the  deed  in  ques- 
tion is  an  assurance  for  the  payosent  of  money  to  be  lent, 
wfareby  there  is  to  be  received  nsore  than  6/.  per  cent,  in 
the  1002.  The  third  provision  is,,  that  if  any  person  shall 
ypon  any  contract,  take  and  receive,  by  way  of  any  eomipl 
baigain,  loan,  &c.  or  by  any  deceitful  means,  for  the  forbear** 
ing/Or  giving  day  of  payment  for  one  whole  year,  for  money 
lAove  the  sum  of  5/.  for  the  forbearing  of  100/.  for  a  year; 
such  person  shall  forfeit  for  every  such  ofience  treUe  the 
ydue  of  the  monies  so  lent.  It  is  true,  that  if  a  party  proceeda 
fbr  ^t  penalty,  it  is  necessary  for  Urn'  to*  eome  directly 
widiin  the  terms  of  that  branch  of  the  statute,  enabling  him 
so  to  dof  and  if  to  tbe  second,  it  be  pleaded  that  thcfre 
vt^as  an  assurance,  vi'bereby  a  party  covenanted  to  pay  at  tho 
rate  of  more  than  5L  p^  cent,  it  would  be  a  good  bar  to^  the 
action.  It  has  been  said,  that  in  order  to  constitote  nsuryyil 
mual'  ai^iear  distinctly  on  the  record  ;  and  here,  it  i^  quite 
apparent  on  the  face  of  the  instrument,  incorporated  into 
and  forming  part  of  the  record.  The  question  does  not  de« 
pend  iiponwhetfa^  the  pleas  be  goodbr  bad,  butrestion 
tbe  plainliffs«title  as  set  forth  in  the  declaration,  and  upon 
which  alone  tbe  judgment  can  be  maintained.  Altbonj^  the 
Jury  have  found  that  there  was  no  shift .  or  contrivance,  still, 
the  deed  professes  to  be  on  the  face  of  it  a  loan  of  mon^, 
and  not  a  partnership*  The  case  of  Yeoman  v.  BanU>w  is 
ili^fovour  of  the  defendant,  as  it  established  the  proposition, 
that  if  on  the  plaintiff's  declaration,  it  is  manifest  that  die 
contract  is  usurious,  whatever  the  finding  of  the  Jury  may  be, 
be  cannot  be  guttled  to  the  judgment  of  tbe  Court,  butnt 
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1M1«       mmi  be  fJiinH  nguamt  bim.    So,  bcve^  if  h  appeam  otL 
the  faee  of  the  daed,  that  the  eootfaet  entered  into  beCweeo 
the  foitiefl^  vm  ckker  nssrioM  or  a  loan,  the  jodgment  vrast 
be  ametad*    lo  Ixn^  CAesUi;fieU  r.  Janmn  all  the  hem  nda- 
five  to  t{ie  saljeet  of  upaiyi  waa  moat  fiiHy  and  ably  hid  down ; 
bat  the  caae  of  Mmme  ^.  Wiktm  appears  to  be  decishe  of 
the  preseii^  altboogli  H  has  been  attempted  to  be  &m^ 
gvttlped*  In  Aat  ease^  Ihere  ivaa  a  loan  of  money,  which  was 
adaanead  on  a  jmt  bond,  by  which  the  lender  was  to  recdre 
bL  ftt  cmt-  md  abo  a  part  of  the  profits  of  a  trade  carried 
aw  by  4m  borrower  hi  partnership  with  another,  anditwa^ 
beU,  that  Ae  contract  was  usurious;  and  Loid  Kenyan  there 
6baarved(a),  that  ^  die  aimple  question  was,  whedier  H  was 
9ot  an  agreement  to  receive  more  than  St.  per  cent,  allowed 
by  buy?  for  the  forbearance  of  a  loan  f  Most  anqaesdonddy  h 
was,  and  it  was  therefore  void :  fliat  it  had  been  argned  how« 
eaaiV  thai  it  was  not  an  usurioua  contracti  becanse  die  prin- 
cipal vmB  put  hi  haeard,  as  it  was  liable  to  die  partnership 
csaditora;   but  it  was  no  (hrfher  hazarded  than  in  the  case 
of  e«ei7  odier  loaQ,   viz*  by  die  risk  of  the  boiroweiV  ia^ 
aolaency ;  for,  as  between  the  plaintiff  and  die  partners  b  the 
buftness,  he  was  not  liable  to  contribute  to  the  fosses  in  the 
trade."    Hial  is  the  veiy  distinction  to  be  triEen  here.    R 
mosjl  be  fiirlber  observed,  that  this  is  an  action  broy^  on 
a  dead  whidl  is  attempted  to  be  enforced  by  one  partner 
against  the  other,  and  not  a  question  as  between  a  paitner- 
drip  and  creditors,  in  which  the  latter  would  have  » li^ 
to  eansidar  thefdaindff  as  liable  to  the  paitnerdiip  famls  ia 
die  fiol  instance;  and  Mr.  Jtistice  Bidlbr,  in  Morse  v.  Wit' 
son,  said-(t), ''  in  this  agreement  provision  is  made  to  receive 
the  pro6ts,  bnt^none  to  engage  fortheioases  of  the  trade,  and 
dierefore  it  is  not  tme  that  the  plaintiff^  principal  was  at 
stake;  smce  by  die  terms  of  the  contract  the  trade  is  tobcf 
carried  on  by  the  other  partners,  and  the  plaintiff  is  only  liable 
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to  mftke  good  the  lotses  of  the  trade  in  the  event  of  ike  ii»« 

^Ivency  of  the  odMr  partners.  But  as  between  tkese  partiesi     ei^^^v 

if  there  be  any  ]o88et>  iktj  muui  ha  bome  by  the  defendaiil 

and  die  otber  partner,  and  if  there  be  any  pvoit,  the  plaintiff 

is  to  receive  Us  propottiea  of  it."    So^  h^e,  although  it 

has  been  said,  that  Ihe  fJaintiff*!  prinoipal  as  in  haaanl,  tlie 

answer  is,  that  it  is  no  further  so,  than  he  is  lisUe  to  the 

partnership  debts,  but  as  between  themself es  he  is  not  InMe 

at  all. 

It  is  quite  clear,  that  m  order  to  constitute  a  partnerrfirp 
there  must  be  a  communion  of  profit  and  loss.  A  participh-^ 
tioB  in  toss,  is  die  very  essence  of  a  partnership,  and  it  can** 
not  exist  widiout  it.  In  Coope  v.  Eyre  (a),  the  Court  held, 
that  this  was  the  true  criterion  to  judge  t^r,  where  the  ques-' 
tion  was,  whether  persons  were  partners  or  not. 

The  same  principle  was  laid  down  in  Grace  v.  Smith  (1f% 
where  Sir  WUKam  Btacksione  said  (c),  **  I  think  the  tm^ 
criterion  (when  money  is  advanced  to  a  trader),  is  to  con-' 
aider  whether  the  profit  or  premium  is  certain  and  defined, 
or  casual,  indefinite,  and.  depencBng  on  the  accidents  of 
trade.  In  the  former  case,  it  is  a  loan ;  in  the  latter,  a  part- 
nership." That  is,  if  tlie  loss  depends  at  all  upon  the 
castialties  of  trade,  dien  it  is  a  partnership ;  but  if  it  does 
not,  and  it  be  certain  and  definite,  it  is  not  a  partnership, 
bat  a  loan.  Here,  the  plaintiff  advanced  his  principal  to 
the  defendant,  a  trader,  and  incurred  no  liability  as  a  partner ;' 
his  profit,  on  the  face  of  the  deed,  was  to  be  certain  and 
definite:  no  duty  or  hurdien  was  imposed  on  him,  nor  was' 
there  a  communion  of  profit  and  loss,  for  he  was  to  receive 
lOf.  per  cent*  for  the  money  advanced  by  him,  with  an  as- 
surance that  die  whole  of  the  principal  should  be  returned 
to  him  at  the  expiration  of  the  partnership,  and  that  too, 
whether  die  concern  were  profitable  or  not,  and  in  no  possible 
way  could  he  sustain  a  loss,  provided  die  defendant  remained 

(a)  1  Hen.  Blac.  ^.i-       (fl)  t Sir  Wm  Bkc/9ap.  ■.■      (c)  Id.  1001. 
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3mi.  IB  a  State  of  solvency,  lliat  is  one  of  the  strongast  crt- 
.  sil^i^y  tenons  of  usury  that  can  be  found  in  any  case.  AJl  the 
an!vtv»  •  pro^ions  in  the  deed  tend  to  exclude  the  ideaof  a  peitoer- 
ship,  and  shew  that  the  money  advanced  by  the  plaintiff  vns 
to  be  secured  to  him  at  all  events-«-«ttd  none  go  more  strong- 
ly to  shew  the  intention  of  the  paitiea  Aan  the  stipidatiQiis 
that  the  defendant  was  to  carry  on  the  basmess  in  Us  own 
name  alone  without  any  interference  on  the  part  of  ibe  phki- 
tiff^  who,  let  the  event  prove  what  it  might,  was  not  only  to 
be  saved  harmless  with  rqprd  to  his  loan,  bnt-waa  dso  to  re- 
ceive an  usurious  consideration  for  the  use  of  tt^f  Appiying 
therefore,  the  terms  of  the  deed  to  the  statute  of  jinae,  it 
IS  impossible  to  infer  that  the  former  consUtoles  the  relation 
pf  a  partnership,  in  the  way  which  the  law  ehher  sanc&ms  or 
acknowledges  such  an  obligation.  Although  the  Jury  have 
found,  from  extrinsic  evidence,  that  diere  is  nothiiq;  in  die 
external  circumstances  which  militate  against  the  construction 
of  the  deed  constituting  the  partnership,  still,  it  returns  to 
'  th^  question  of  law— can.  the  rektion  of  partners  be- con- 
stituted on  such  provisions  as  therein  contained,  taken  either 
individually  or  collectively  I  In  its  legal  construction,  it  is  a 
loan  and  forbearance,  as  well  as  an  illegal  receipt  of  mterest 
ky  the  plaintiff,  and  not  a  partnership,. and  these  are  all  die 
requisites  necessary  to  perfect  the  title  of  usury.  Oa  die 
construcUon  of  that  instrument  per  se,  as  well  as  on  die  role 
diat  every  plaintiff  must,  on  his  own  statement  of  the  esse, 
shew  sufficient  to  entide  him  to  recover? judgment  against  die 
defendant,  and  that  every  instrument  ought  to  be  declared  on 
according  to  its  legal  import,  as  was  held  by  Lord  Keaym, 
in  die  case  of  Bishap  v.  Haywardia),  it  is  only  necessaiy  to 
refer  to  the  words  of  Mr.  Justice  Bulkr  m  Uiat  case,  who 
observed  (i),  diat  **  on  a  motion  in  arrest  of  judgment,  die 
Court  are  bound  to  look  at  die  title  which  die  plaindff  him- 
self has  stated,  beyond  which  no  presumption  can  be  ad- 
mitted." 

(■)  4  Tcnn  Rep.  4ri,— *(S)  Id.  41ft. 
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Here,  the  plaintiff's  title  is  not  oiiljr  defectitely  set  out      1821* 
in  tb«  dachration,  but  impeached  by  the  terms  contained     ^^^^^ 
in  the  deed,  and  do  that  gronnd  the  judgment  mttsi  be  ar. 
f^tedi 

Lofd  Chief  Justice  Dallas.— This  case  has  not  only 
heea  mo^t  aUy  ugoed,  but  fully  gone  into^  both  in  pomt  of 
f>rincipk  and  authority;  but.  after  all,  my  opinion  will  re- 
solve itself  into  a  very  Aarrow  compass.  This  is  not  a  pro« 
teeding  of  a  common  description,  and  to  be  looked  at  merely 
by  itscif,  but  is  to  be  considered  in  connesuon  with  the  order 
made  by  the  Vice  Chaacelior,  who  has  directed  in  every  part 
of  it,  a  departure  from  (he  general  coarse  of  proceeding.  It 
has  been  stated  in  the  out^set  of  the  argument  for  the  defen- 
dant, that  if  there  be  one  principle  in  law  more  clear  than 
another,  it  is,  that  a  deed  must  speak  for  itself.  To  that 
proposition  I  fully  accede,  and  own  I  was  a  httle  at  a  loss  at 
first,  to  understand  that  a  deed  which  was  to  speak  conclu- 
sively, or  to  be  construed  in  a  G>urt  of  Law,  was  to  raise  an 
issue  of  hct,  to  be  submitted  to  the  consideration  of  a  Jury. 
It  is  dear,  that  if  a  deed  must  speak  for  itself,  it  must  be 
taken  singly;  but,  in  the  present  case,  the  Vice  Chancellor 
has  ordered  that  it  was  not  to  be  so  taken,  but  to  be  considered 
in  combination  with  collateral  cireumstances,  which  were  to 
be  made  the  subject  of  evidence,  90  as  to  bpply  to  an  issue  to 
be  tried  by  a  Jury  as  matter  of  fact.  The  reason  of  this,  is  to 
me  now  both  obvious  and'  apparent.  A  deed  may  be  clear  or 
doubtful  on  the  face  of  it;  and  if  it  be  doubtful,  it  must 
generally  raise  a  suspicion  that  it  was  not  fairly  intended,  and 
therefore,  taking  for  the  moment^  this  deed  to  have  excited 
such  suspicion,  what  was  more  rational,  than  for  a  Court  that 
is  vested  with  a  competent  authority,  to  order,  the  defendant 
to  be  eiammed  upon  oath,  as  being  a  party  to  it,  thereby  em« 
bodymg  or  explaining  any  previous  agreement,  which  might 
have  been  made  between  the  parties  ?  Generally  speaking,  no 
deed  that  is  intended  as  shift  and  contrivance  to  take  an  usu- 

vot.  V.  0  8 
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1 821.       rioas  interest,  will  confess  Aat  fact  do  the  face  of  it  \^t  must 
at  least  profess  to  sfaeW,  that  the  dealing  betwminbe  parties 
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V.  was  har ;  outlet,  when  a  partf  to  that  doad  » 


GiLPIK. 


compelled  to  discover  whether  it  be  a  shift  and  contritaBoe  to 
conceal  the  real  natnre  of  the  transaction,  and  carry  into 
execution  an  osanobs  agreeitieilty  or  not*    Apply  tlmt  rea- 
soning to  the  present  case.^— If  the  defcodant  had  been  eom- 
pelled  upon  hia/  examination,  to  adasit,  ei^fbar  directly  or  ia- 
direcdy^  that  Ais  deed,  whatdfer  hngnage  k  speaks,  was 
only  intended  to  iectaiceir  the  red  transaction  of  a  htm  of 
money  upon  usurioos  intttrest,  then,  even  tddng  the  deed 
to    be    doubtful,  or  only  suspicions  before,'  there  would 
Ihave  been  an.  end   of  the   ease,  because  he  would  have 
been  compelled  to  disclose  the  real  mottvea  of  the  parses, 
and  upon  his  evidence,  it  woaid  have  appeared  to  have  .been 
a  contrivance  aild  colour  dnly,  which,  in  thai  view  of  the 
case,  would  have  remold  all  doubt  whatever.    The  defend- 
ant, however,  has  been  examined,   and  the  J.my,  upon  a 
thorough  investigation ;  tiairang  the  deed  in  evsdeooe  before 
them,  which  was  riead  in  the'  cause,  and  also  connecUag  it 
with  such  examination,  have  distincdy  found  ihat  ihe  deed  was 
not  a  shift  aiid  contrivance,  and  that  diere  was  no  colour 
whatever  for  a  loan,  but  that  a  partnership  was  really  and 
fairly  intended.    Against  that  finding,  howiever,  as  matter  of 
conclusion  on  the  cfvidence,  it  has  been  brOady  coatenM 
that  the  deed  must  be  taken  as  usarioua. 

At  the  trial,  there  appeared  to  be  no  partide  of  doabt  ia 
the  mind  of  any  person  present,  that  on  the  evidence,  dthcr 
as  disconnected  with  the  deed,  ortsken  in  combination  withi^ 
there  was  nothing  but  a  bondjide  partnership  intended.  Ab  to 
granting  a  new  trial,  on  t(ie  ground  that  the  Jury  have  drawn 
their  conclusion  against  evidence,.  I  think  there  ia  no  ground 
whatever  for  such  an  application.  It  has  been  truly  said, 
that  a  deed  may  be  fairly  intended^  and  stiU  may  operate  as 
a  corrupt  agreement  (though  in  construction  of  law,  it 
mayor  may  not  be),  against  the  intention  of  the  parlies*  If 
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tlie  deedy  speaking  for  itself^  if  not  to  be  f^onsidered  in  con-       1821. 
nexioa  with. collateral  circumstances,  to  be  proved  by  what     ^^^^j^^ 
eiisted  in  Ibe  ttinds  of.  the  parties  before,  find  in  what  was 
done  by.  them  at  the  time  of  its  execution,  1  wish  to  know 
'vAy  the  Vice  Chaoeellor  sent  that  instrument  to  be  const*- 
dered  at  law  i    If  it  be,  that  the  agreement  speaks  for  itself, 
it  would  have  spoken  as  intelligibly  to  him,  as  to  us ;  or  if  he 
had  wished  a  decision  on  the  construction  of  the  deed  in 
point  of  law^  merely  tdcen  by  itself,  he  might  have  directed 
a  case  for  the  consideratiQn  of  the  Court*     But  when  he 
ordered  the  defendant  to  be  examined, — for  what  purpose 
was  it,  except  to  take  the  deed  in  combinatipii^  with  circum- 
stances extrinsic  to  it,  in  order  to  see,  if  so  connected,  whe- 
ther or  not  it  was  merely  a  contrivance  to  carry  into  execu- 
tion a,  pre-existing  and  independent  agreement,   of  which 
die  deed  was  the  machinery,  as  colour  and  concealment  only ; 
or  whether  it  was,  (whatever  might  have  been  its  effect),  le- 
ipilly  and  properly  intended  by  the  parties  at .  the  time  i    It, 
has  been  said,  however,  that  the  Vice  Chancellor  meant  to 
have  the.  deed  considered  in  combination  with  other  relative 
circumstances;  and  X  own,  my  clear  opinion  is,  that  his  in- 
.tent  was  to  have  it  distinctly  ascertained,  whether  it  was 
merefy  a  contrivance  to  conceal  a  previous  corrupt  agree- 
.ment,  leservini^  tp  jiimself  all  further  directions,  on  which 
.the  Cjonstruction  of  the  deed  was  to  be  considered.    Even 
.supposing,    that  the  deed  was  to  be  taken    in  combina- 
tion with  collateral  circumstances — which  has  been  done — 
its  provisions  commented  on,  and  witnesses  heard  to  prove 
thpse  circumstances,  and  combine  them  with  the  deed, — the 
Jury  have  come  tp  the  distinct  conclusion,  that  the  effect  of 
that  instrument  was  not  a  shift  and  contrivance  to  carry  into 
execution  a  previous  corrupt  agie^ment*  but  to  constitute 
.  a  partnership  between  the  parties*    It  therefore  appears  to 
me,  that  there  is  no  substantial  ground  whatever  for  granting 
a  new  trial ;  and  that  the  judgment  cannot  be  arrested. 
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1821.  Mr.  JiMtke  Park. — ^I  am  of  the  same  opinioff.    Tbe 

rule  obtained  in  this  case  embraces  two  objects ; — tbe  ooe 
"""*      for  a  new  trial,  and  the  other  in  arrest  of  judgment.    Tie 

Gix^iH.  igi^^f  stands  second  in  the  order  of  the  rule,  but  I  widhto 
consider  it  first,  and  think  that  the  judgment  cmmot  be  ar- 
rested. The  Vice  Chancellor  has  by  his  order  altered  the 
whole  course  of  law  iii  this  particuLir  instance.  He  has,  it 
is  true,  directed  a  trial  at  law  by  an  action  of  oofenant,  bat 
he  has  so  far  altered  the  general  proceeding,  as  to  deprive  the 
defendant  of  pleas  which  he  might  otherwise  have  adopted. 
He  might  have  pleaded  noit  ettfadum,  but  he  was  confined 
to  plead  usury  alone. 

This  case  was  first  tried  before  me  on  an  issue  ubetbef  the 
deed  was  for  a  loan  of  money  on  usurious  eonsiderataoa  or  not  ? 
No  order  was  then  made  foi  the  examination  of  the  parties; 
and  it  afterwards  came  before  my  Lord  Chief  Justice  in  its 
present  form,  in  which  evidence  might  be  adduced  attmndc 
the  deed.  I  was  inclined  to  think,  thieit  on  the  coastiuctioQ 
of  the  whole  of  the  instrument,  there  was  oo  osuiy  on  the 
face  of  it,  and  the  Jury  concurred  in  that  opinion;  and 
now,  if  1  were  called  upon  to  give  a  decisive  opinion,  I 
should  retam  that  which  I  entertamed  at  the  fomer  trial, 
viz.  that  merely  on  the  face  of  the  deed,  it  doea  not  import 
a  loan  so  as  to  constitute  usury.  With  respect  to  the  ques- 
tion as  to  a  new  trial,  many  respectable  witnessea  weie  exa- 
mined, among  whom  was  the  defendant  himseU>  who  ncge 
tived,  in  the  most  positive  manner,  that  shift  or  device  was 
intended  between  the  parties.  All  the  circumstaaoea  were 
before  the  Jury,  from  which  it  appears  to  me  that  the  con- 
clusion they  have  drawn  is  perfectly  correct  If  we  were  to 
accede  to  that  part  of  the  motion,  as  to  the  arrest  of  joci^- 
ment,  it  would  not  answer  the  intention  of  the  Vice  Chan- 
cellor, who  evidently  wished  to  reserve  all  future  cousider- 
ations  to  himself  after  the  decision  of  the  Jury.  If,  therefore, 
the  judgment  be  arrested,  he  would  be  altogether  precluded 
from  carrying  that  intention  into  effect. 
The  transaction,  as  proved,  is  exactly  similar    to  eveiy 
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ordinal^  case  of  a  dormant  partner.  It  is  unnecessary  to  go  leai. 
through  all  the  terms  of  the  deed ;  but  the  opinions  of  Lord  ^^^'^^ 
Kenyan  and  Mr.  J  ustice  BuUer  in  the  case  of  Morse  v.  Wilson,  «. 

have  been  pressed  upon  the  Court,    That  was  a  demurrer  to       ^"'"■* 
a  plfa,  in  which  the  facts  of  usury  were  stated,  and  it  thereby  . 

appeared  that  the  advance  was  nothing  but  a  loan ;  and  the 
Court  could  come  to  no  other  conclusion  than  they  dad,  on 
the  disclosure  of  those  facts ;  and  Lord  Kenyan  said,  that 
^*  there  was  no  partnership  in  oontempladon.''  .  1  do  not 
however,,  presume  to  give  any  opinion  upon  that  point ;  but 
I  own  I  am  at  present  inclined  to  doubt  the  validity  of  that 
opinion.  If  it  were  a  loan,  (which  the  decision  imports),  I 
cannot  conceive  that  where  one  man  lends  money  to  another 
in  trade,  and  receives  more  than  l^;al  mterest  for  it,  that 
he  thereby  becomes  liable  to  all  the  debts  of  the  firm; 
that  however,  must  have  been  assumed  by  the  Court  in 
that  case.  But  here,  it  is  not  because  the  deed  may  appear 
cqutvcjcal  on  the  face  of  it,  that  the  Court  must  put  the  con- 
struction on  it  as  contended  for  by  the  defendant.  -  Doe,  d. 
Metcalfe.  Brown  (a),  appears  to  me  to  be  extremely  strong, 
and  upon  looking  at  it,  no  person  can  doubt  whether 
there  was  usury  or  not*  There,  a  person  had  borrowed 
BOO/,  on  certain  premises,  which  were  to  be  conveyed  as  a 
security  for  th«  loan,  and  the  party  lending  was  to  receive  the 
800i.  at  the  end  of  six  months,  with  interest  at  the  rate  of 
£0/.  fer  cent.,  and  in  th^  course  of  the  year,  the  borrower 
was  to  have  the  premises  re-conveyed,  if  he  ^hose  to  re- 
purchase ;  but  he  had  iiever  been  out  of  possession ; — ^that 
strongly  imported  an  usurious  bargain;  and  Lord  Chief 
Justice^  Gibbs  said  (&),  that  **  the  agreement  to  re-purchase^ 
at  all  events,  looked  like  a  loan,  but  that  it  was  a  question  for 
the  Jury  as  to  the  real  intention  of  the  parties."  So,  in  the 
present  case,  the  whole  of  the  circumstances  connected  with 
the  deed  have  befsn  left  to  the  Jury,  and  it  therefore  appears 
to  me  that  they  have  drawn  a  right  conclusion. 
(a)  1  Holt  N»  P.  Rep.  f95.  ■■■»  (») liU  199. 
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1821.  Mr.  Justice  Burrouoh. — ^As  to  the  arrest^  of  jodgment, 

^*"^*^  it  appears  to  me  lo  be  entirely  out  of  the  question. 

V.  If  the  deed  is  to  speak  for  itself,  what  does  it  say  ?    It 
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is  in  terms,  that  the  plaintifF  and  defendant  were  to  be 
partners  for  ten  years  :  the  one  to  advance  20,000/.  to  the 
trade,  and  the  other,  as  much,  at  the  least ;  and  it  expressly 
stipulates,  that  the  former  should  have  out  t>f  llie  profits 
of  the  trade,  2000/.  a  year,  as  his  share  of  such  profits,  and 
the  latter  was  to  have  the  residue,  which'  it  was  supposed 
would  amount  to  considerably  niore ;  blit  fae  was  to  uke  all 
the  burthen  of  the  trade  upon  himself.  By  the  eftct  of  this 
deed,  the  plaintiff  not  only  ran  the  risk  of  alt  the  <foiiMnds 
of  the  creditors,  but'vtas  to  trust  to  Ae  pradencs  ot  inpni- 
dence  of  any  partner  that  might  be  taken  iitto  the^eoQcem  by 
the  defendant,  whidh  is  a  very  material  dtcumstaoce  to  be 
attended  to.  The  question  then  is,  whether  ibe^deed  was  a 
shift,  colour,  or  contrivance,  or  not  i  The  Vice  Chancellor, 
wanting  information  on  this  subject,  sent  this  case  here 
to  be  tried  upon  the  plea  of  usnry  alone.  Was  Aere  usury 
upon  the  face  of  the  deed  and  the  facts  taken  togedier,  was 
die  only  question?  Although,  per  sf,  h  might  have  had 
shift,  colour,  and  contrivance  upon  the  face  of  it,  sliil,  the 
very  moment  the  facts,  as  connected  with  it,  were  proved, 
all  suspicion  vanished.  The  defendant,  on  examinatioD, 
swore,  that  the  money  was  advanced  to  him,  not  by  way 
of  loan,  but  on  the  footing  of  a  partnership;  and  diat 
there  were  no  antecedent  stipulations  whatever,  except 
those  which  appeared  on  the  face  of  the  deed  itself.  Sup* 
pose  a  bond  were  given  by  a  person  to  pay  500L  on  a 
given  day,  at  50/.  a  year,  until  it  was  paid  ;'-*wotdd  any  one 
say  that  interest  was  only  to  be  payable  at  5/.  per  cent,  ot 
25L  per  annum  ?  Such  a  case  would  have  the  appearance 
of  usury ;  but  suppose  a  plea  of  usury  were  put  upon  tht 
record,  and  when  the  cause  came  on  for  ^rid,  it  turned  out 
that  the  defendant  owed  the  plaintiff  1000/.  and  that  he  had 
said,  I  will  release  you  500/.  if  you  will  secure  me  the 
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remaiding  tuiD  of  500/.  and  give  me  50/.  a  year  till  that  ia       W2l^ 
paid: — ^That  Would  not  be  ustiijr;  aitbou^  upon  the  face    ehdbrbt 
of  the  bond  itself,  there  might  be  strong  grounds  to  suspect 
it ;  but  the  moment  the  real  transaction  is  stated,  the  plea  of 
usory  laHsJto  the  gronnd,  became,  to  pay  10/.  per  cent,  for 
the  loan  of  500/.  is  a  corrupl  agreement;  but  if  obe  party 
were  to  abandon  500/.  which  the  otiierwowed  him,  and  take 
kis   security  for  the  remaining  500/.  at  10/.  per  cent,  per 
annum,  tilt  tUat  sum  was  repaid ; — it  appears  clear  to  me, 
that  thM  would  not  amount  to  usuiy.    So  kdtef.  the  advance 
might  or  might  not  have  been  usury,  as  well  as  shift  aiid  coor 
trivince^  but  on  reading  the  ternis  o£  ibodeed^  it  does  not 
appear  to  me « to  be.eo;    That  of  itself,  however,  is  bar 
mateoal,  if,  on  looking  at  the  whole  tmnsaction,  it  turns 
out  thit  iMury  was  n<»t  intended  by  the  parties. 

The  stafeulet  of  Amie,  on  which  this  ^ueation  turns,  con- 
sists of  two  main  partSf.  the  first  is,  that  eviaiy  bargain  or 
contract  for  taking  mo|e  than  5/.  per  cent,  per  annum  for 
100/.  shall  be  Void ;  and  it  proceeds  to  state,  that  provided 
any  person  shall,,  by  shift  or  contrivance,  btuy^in  to  receive 
more  thiui*  5/.  per  cML  he    shall  forfeit  treble   the   sum 
bonraWed^    In  every  plea  of  usury,  that. has  been  framed 
on  that'  patt  of.  the  chnse^  nace  the  passing  of  the  actf 
the  corrupt  apeement  has  been  staled:  whereas,    if  the 
argument  for  the  dcfeiidaaft  were  to  prevail,  the  moment 
it  is  shewn  by  the  coattet^  that  the  party,  was  to  receive 
more  than'  5L  per  cenii  it  would  be  usuiy.     But  when 
10/.  per  cent»  sfppears  to  be  received  on  the  face  of  tt|e 
contract,  that  is  not  of  itself  sufficiep^t  to  constitute  usury.; 
because 'th0  transaction  is  subject  to  rcxplanation,  and  it 
must  be  seen  whether  it  was  a,  shift  or  contrivance,  or  a 
corrupt  contract, Of  not.      Unless,  therefore,  the  question 
had  arisen  on  demurrer,  I  should  not  have  been  satisfied 
that  there  was'usiry.    As,  howfever,  the  whole  of  the  trans- 
action has  been  most  fully  gone  into,  and  the  facts  laid 
before-  the  Jury,  who  have    found    that  it  was  ikoi  so,  I 
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18il«        think  this  Court  Uiould  be  conctoded  b;  their  veriki,  and 
_  y*^^        therefore,  that  there  ought  not  to  be  a  new  trial. 

®"*"r  Mr.  Justice  Richardson.— This  is  a  motion  for  anew 

trial,  or  an  arrest  of  jiidgment,  and  I  am  of  opinioo  with  the 
rest  of  the  Court,  that  the  former  ought  not  to  be  gKffted. 
If  the  Jury  had  not  the  deed  in  evidence  containing  the  oon- 
tract  between  the   plaintiff  and  defendant,  I  shodd  have 
thought  otherwise;  but  it  appears  that  they  had  die  whole 
of  the  case  before  them,  and  althou^  they  were  not  to  con- 
strue the  terms  of  the  deed,  yet,  it  was  material  evidence  for 
their  consideration  as  to  what  was  the  intention  of  the  parties 
and  tbej  had  to  consider^  whether  there  was  a  corrupt  agree- 
inent  for  a  loan  and  forbearance  of  money  on  usuriona  interest. 
The  machinery  of  that  agreement  was  the  deed,,  and  the  only 
question  was^  whedier  it  was  an  usurious  transaction  or  not? 
The  Jury  having  not  only  the  deed  before  them,  but  also  hcta 
extrinsic  to  it  for  their  coasideration,  and  on  which  they  have 
decided,  it  appews  to  me,  that  their  conclusion  was  most  pro- 
perly drawn,  and  therefore  that  the  verdict  ought  not  toh^  i&s- 
turhed.    With  respect  to  the  arrest  of  judgnient,  I  do  notes- 
press  any  opinion,  as  to  whether  this  case,  having  come  before 
the  Court  by  the  direction  of  the  Vice-Chancellor,  it  should 
make  any  difference  in  the  view  we  ought  to  take  of  it  in 
•this  respect  or  not.    If,  upon  the  deed,  the  parties  expresdj 
declare,  that  there  is  a  loan  and  forbearance  of  money  on 
interest  exceeding  51.  per.  cent,  the  Court  might  probably 
have  been  able  to  construe  it  without  the  assistance  of  a 
Jury,    but  when  a    deed  presents   any  thing  which    looks 
like  usury,  and  has  strong  suspicion  upon  the  fiice  of  it,  it 
then  becomes  a  matter  of  fiict  to  be  decided  by  a  Jury, 
whether  it  was  a  loan  or  forbearance  of  money  on  ttsnriotti 
terms  or  not. 

That  principle  is  strongly  illustrated  by  the  case  of  Doe, 
d.  Meicalfv.  Brown,  where  a  builder,  who  had  a  leasehold 
interest  in  some  premises,  being  distressed  for  money,  coik 
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tni'cted  OQ  the  face  of  the  instrament)  io  htMlAn  idterest  for       MSf  • 
800/.  and  to  re-purchase  it  at  the  expiration  of  six  mondur     £JJ^^^y 
for  880/.    It  18  trae,  that  there,  th^  contract  for  the  re-por-  «• 

chase  was  on  a  separate  instrument,  but  i  think  that  cir- 
cumstance can  make  no  difierence  whatever.  Nothing 
could  h6  a  stronger  ground  of  suspicion/ than  that  according 
to  the  conveyance  and  re-conveyance,  the  real  intention  of 
the  parties  was  for  a  loan  and  forbearance  of  money  on 
usurious  terms  for  the  payment  as  stipulated  for,  yet,  Lord 
Chief  Justice  Oibbs  there  thoughti  (and  most  correcdy), 
that  ^  where  there  was  an  instrument  which  purported  one 
thing,  and  as  there  were  strong  grounds  to  suspect  that  k 
meant  another,  the  Jury  were  to  decide  as  to  the  real  in* 
tention  of  the  parties."  So,  here,  if  there  had  %een  a  dfr> 
murrer,  I  think  the  Court  could  not  have  decided  on 'the 
face  of  the  deed  per  u,  whether  it  was  usurious  or  no^ 
but  that  recourse  must  have  been  had  to  evidence  extnnsie 
to  it,  and  that  it  was  the  province  of  the  Jiiry  to  decide  upon 
the  facts,  and  which  they  have  now  done.  It  teeoit  Co  me, 
that  this  was  a  perfect,  fair,  and  honourable  transaction  be- 
tween the  parties,  although,  on  the  face  of  the  deed,  it 
does  not  appear  to  be  bo.  Usury  often  aflfecti  the  cbn- 
racters  of  parties  in  cases  of  this  nature,  but  b  the  pfeaeoC 
I  do  not  apprehend  ihat  it  does.  Here,  there  waa  • 
trade  which  was  bonA  Jide  expected  by  lk>th  parties  to 
produce  such  a  pro6t  as  would  suffice  for  tbem  both  $  for 
the  dormant  partner  was  to  content  himself  with  10/.  per 
cent,  and  leave  the  remainder  to  the  active  one.  The  de- 
fendant refused  to  allow  any  one  to  participate  equally  in 
the  profits,  because  he  thought  that  be  would  be  giving  a 
greater  advantage  than  he  was  bound  to  provide,  in  order  to 
obtain  the  sum  he  wanted  in  advance.  He  might  have 
thought  that  the  plamtiff,  by  bringing  in  the  capital  be  did, 
was  not  entitled  to  more  than  10/.  per  cent,  and  the  latter 
never  expected  to  receive  more,  though  the  former  aotici* 
pated  that  the  trade  would  produce  a  greater  amount  of 
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•  ^ 

im«  profit.      I  do  not  know  dial  it  Is  neceMrj  to 

Xii»nBT  ^"^^^  ^  IkbOitj  of  a  dormuit  partner  on  Hm  daims  of 

9.  die  ciediton,  necessarily  exempts   Uiii   from   the  diaife. 


Gum, 


of  osoiy;  but  c^tunly  m  the  ease  of  Mwru  ▼.  Wikm^ 
Lord  Kenyan    and  Mr.  Jnstioe  BuUer  seemed  to  faa^ 
thought  that  his  bbiog  liable  tOr  the  crediton  wwld  not  ei- 
tmpt  him;  for  there  it  was  quite  dear,  that  the  psitner^ 
ship  was  not  areal  and  bofAfik  transaction^  and  also  dttl 
it  was  not  the  intention  of  the  parties  to  enter  jnto  a  partner* 
ship.    That  appeired  to  theOnutoA  the  plea  of  usury,  as 
bemg  a  dear  usuriottS  agrecaaept,  nad  as  bang  m  forbeaiu 
ance  on  nsorioos  terms,  which  was  in  laot  adniitted$  thersr 
lore,  ttt  aH   events^  if  [those  Juices '  did  gite  «vdi    an 
opmion,  it  was  extra-jndieial.    I  am  not  prepaifed  to  mj9 
ibat  they  did  so  express  tbMiselfes>  nor  is  it  now  m^cessaij 
to  consider  that  pointy  for  here,  eadk  of  dw  partias  ^m- 
iMrked  £0,000/.  in  specnlation  of  trade,  andagaeed  Aat  each 
diould  be  open  to  answer  the  debts  as  &r  aa*  the  creditort 
were  concerned,  as  to  the  chdms  that  might  arise  from  iossea 
duriqg  the  partnerdiip;  but,  on  the  deed  alone,  I  tlodi  the 
Court  cannot  decide  that  which  the  dafiendaut  has  dedaief 
to  be-  a  partnership,  to  be  a  loan  and  forbearance  of  money 
on  an  usmrious  consideratioii  only.    It  was  neeessary  to  call 
,the  attention  of  die  Jury  to  that  question,  and  they  have 
dedded  it  not  to  be  so,  and  thereftae  under  die  whole  of 
the  circumstances  of  dits  case,  it  does  n<^  appear  to  me 
that  there  should  be  u  new  trial,  or  that  the  judgment  diould 
be  arrested. 

Rule  discharged  (a). 

(a)  The  jndgmeot  in  this  case  was  afiinned  in  the  JSiaf't  Bemk  (in 
error.)    See  5  Bara.  Se  Aid.  954.    S.  C.  1  Dow.  &  Ryl.  570. 
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COLLYEB  IP.  Mason.  Moodtr 

Jooe  4tli. 

This  was  an  aetioii  of  assumpsit,  to  recover  the  pinthase*  u4. being aeiied 
money  of  an  estate  sold  by  the  plaintiff  to  the  defendanti  f^fdcvh^  ^ 


ynhkh  was  defended  on  the  ground  of  a  defect  in  the  title.       ^e  nme  to  hb 

son  B.  for  Hfe, 
At  the  trial  of  the  caiisei  before  Lord  Chief  Justice  IkJlas,  remainder  to 

at  tVesimnster^  at  the  Sittings  after  the  last  Miehaelmoi  mu^^ 
Term,  a  verdict  was  found  for  the  plaintiff,  subject  ^  to  *«  SJ^^n^^ihamf' 
opinion  of  the  Court,  on  a  case  of  which  the  following  ir  and  propor- 
the  substance: — Damel'Collyer,  being  seised  of  the-Iq;al  siionldbywiu 
estate  in  lee  of  the  manor  of  UectM,  and  certain  lands  VBt  oSES^em^ 
the  couBtj  of  Norfolk,  by  his  will  duly  executed  and  attested  ^?/*^'*   ^* 
to  pass  realestates*  dated  the  19th  April,  1773,  devised  the-  c.z>.£.  and  A 
same  to  DontWCoA^er  his  son,  for  hfe,  widiout  impeachment  o/ieatTimSr 
of  waste;  remainder  to  trustees  to  preserve  contingent  re-  ">««»«» ^w the 
mainders;  remainder  todie  son  and  sons  of  the  said  Daniei  barring  all 
Co%er  the  testator's  son,  lawfully  to  be  begotten^  in  such  and  extio-^ 
shares  and  proportions  as  he  should  by  will  appoint,  arid  ttf  mi^^^of  npl 
the  heirs  of  die  body  of  such  son  and  sons  respectiveiy  poinunent  m 
issuing;  remamderlo  all  and  every  die  daughter  and  daugh-^  he  and  three' 
ters  of  his  said  son  Daniet,  lawfully  begotten,  and  their  heirs,  ^.^"^^ 

to  be  equally  divided  between  such  daughters,  if  more  than  ▼eyedtfaeen- 
^  ,  .   .  tirety  of  the 

m  common,  and  not  as  joint  tenants ;  re-  premises  to 

G.K.as  te- 
nant to  the 
pradpcj  so  that  one  or  more  recaveries  might  be  snfier^,  in  which  B.  C.  D. 
and  E.  shoold  be  Toachceiu     A  reco¥ery  of  the  entirety  of  the  premises  was 
afterwards  suffered,  In  whidi  C.  and  1>.  were  readied. 

By  indentures  of  lease  and  release  for  the  same  pnrposes  as  before,  B.  and  his 
sons,  C,,D,f  £.,  and  f*.,  conveyed  all  the  premises  to  G.  IT.,  as  tenant  to  the 
fivcipef  so  that  one  or  more  recoTeries  might  be  suffered,  in  wbich  C,  D,,  B., 
and  F.  should  be  Yonchees*  A  second  recovery  was  soffered  of  the  same  pre- 
uilses,  in  wbich  f  .  was  vouched,  and  a  third  was  also  soffered,  in  which  B.  was 
vouchee ;  B.  died  without  executing  any  appointment:—- Held,  that  by  these 
conveyances  and  recoveries,  the  estates  tall  in  C,  O.,  B.,  and  F.,  were  weU 
barred,  for  that  although  the  interest  of  each  of  them  was  peenliar,  it  did  not 
exhaust  the  entirety,  bnt  left  an  interest  in  each  of  the  others  who  were  not 
vouched,  and  which  was  not  intended  to  be  affected^  and  that  an  estate  of  free- 
hold, co-extensive  with  such  unaffected  interests,  remained  in  die  teoant  to  the 
fraciptf  so  as  to  give  validity  to  the  last  recovery. 


Masoii. 
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IMl.       mainder  to  the  testatoi^a  son  Charles,  for  life^  ^ritbout  im- 
\0^/^       peacbment  of  waste,  with  divers  remainders  over.    The  les* 
V.  tator  shortly  afterwards  died,   lea/ing  his  sons  Dama  and 

Charles,  him  sunriying.     Danid  had  issue  four  sons,  vix^ 
Daniel,  John  Bedingfield,  William,  and  George. 

By  indentures  of  lease  and  release,  dated  the  gth  and  lOdi 
February,  1807>  the  release  between  Daniel  CoUger  the 
elder,  of  the  first  part,  Dwiel  Collyer  the  younger,  Johm 
BedingfiM  Collyer,.  and  miUmm  C^lyer,  three  of  die 
aforesaid  sons  of  the  said  Daniel  CoUyer  die  elder,  of  the 
second;  George  Kinderley,  of  the  third;  and  fVillium  Douh 
ville,  of  the  fourth  part ;  after  redtii^  the  will  of  the  tes- 
tator :  it  was  witnessed^  that  for.  the  purpose  of  baira^g  and 
destroying  all  estates  tail,  then  subsisting  upon  the  manor  and 
lands  therein  mentioned,  and  for  eatinguishing  the  power  of 
appointment  so  vested  in  the  said  Daniel  CoUyer  the  elder,  he 
the  said  Daniel  CoUyer  the  elder,  Daniel  CoUyer  the  younger^ 
John  Bedingfield,  and  William,  according  to  their  respective 
estates,  conveyed  the  entirety  of  th.e  premises  to  the. said 
George  Kinderley  and  his  heirs,  to  the  intent  that,  he  ought 
become  perfect  tenant  of  the  freehold  and  inheritance  of  the 
premises,  so  that  one  or  more  common  recovery  or  re- 
coveries might  be  thereof  suffered,  in  which  the  said  George 
Kinderley  should  be  tenant,  the  said  William  DomviUe  de> 
mandant,  and  Daniel  CoUyer  the  elder,  Daniel  the  younger, 
John  Bedingfield,  and  WiUiam,  vouchees,  who  should  vouch 
over  the  common  vouchee ;  and  it  was  thereby  declared, 
that  the  said  common  recovery  or  recoveri^  to  be  suffered 
and  perfected  as  aforesaid,  should,  from  and  immediately 
after  the  suffering  and  perfecting  thereof,  be  and  enure  to 
such  uses  as  the  said  Daniel  CoUyer  the  elder,  Daniel  the 
younger,  and  John  Bedingfield,  or  the  suivivors  or  survivor 
of  them,  should  appoint,  and  in  default  of  such  appoint- 
ment, to  the  same  uses  and  trusts  as  the  said  j[>remises  stood 
limited,  settled,  and  assured,  previously  to  the  execution  of 
the  said  indentures  of  lease  and  release,  and  for  no  other 
purpose,  ]!ise,  or  trust  whatsoever.      These  deeds  were  ex« 
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Bcuted  on  the  day  of  the  date  of  the  release  by  Daniel  CoU-        1821. 
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yer  the  elder,  Daniel  Coliyer  the  younger,  and  John  Be- 
dingfieid,  and  the  release  was  also  executed  by  Kinderley  and 
DomxAik.  ^^••»- 

A  reeovery  of  the  entirety  of  the  premises  was  duly  suf* 
«»ed  in  Hilary  Tern,  47  Geo.  S,  wherein  fVilHam  Domvilk 
was  demandant,  George  Kinderley  tenant,  and  Daniel  Coli- 
yer the  grandson  of  the  testator,  and  John  Bedingjteld, 
vouchees.  Duplicates  of  the  indentures  of  lease  and  release 
of  the  9th  and  10th  Febmary,  1807>  and  made  between  the 
same  parties,  by  which  Daniel  Coliyer  the  yonnger,  Jokn 
BedingfteUf  and  fVilUam  Coliyer,  were  to  be  voncbees, 
•nd  voueli  over  the  common  vouchee,  wttb  a  deehration  of 
the  oses  of  the  recovery,  in  the  same  terms  as  in  the  formm* 
d^eds,  were  execaled  by  Daniel  Coliyer  the  elder,  KMerkyy 
md  Domville,  on  the  day  of  the  date  of.  the  felease,.and 
were  Aen  sent  to  fVUliam  Coliyer  in  India,  and  afterwards 
'  exeented  there  by  bim. 

By  indentares  of  lease  and  release  of  the  Sdand  4th  No' 
vember,  1809i  the  release*  beii^  made  between  Daniel  Coil" 
yer  the  dder,'of  the  fintpart;  Danid  Coliyer  the  yomigery 
John  BkdingfM,  WMiam  tatd  George  CoUyer,  the  fonr 
sons  of  ihe  said  Dante/  Co%er  Ihe  elder,  of  the  second, 
George  Kinderley,  of  the  third,  and  WiUiam  Domoille,  of 
the  fourA  part;  after  reciting  the  will  of  the  testator,  it  was 
witnessed,  diat  for  barring  all  estates  tail  then  subsisting 
npon  the  manor  and  lands  therein  mentioned,  and  for  ex- 
tinguishing the  power  of  appointment  so  vested  in  the  said 
Daniel  Coliyer  tbt  elder,  they  the  said  Daniel  Coliyer  the 
elder,  Daniel  the  younger,  John  BeditigfiM,  WUHum  and 
George,  did,  according  to  their  respective  estates  and  in- 
terests, convey  to  the  said  George  Kinderley  and  his  heirs, 
all  the  premises  before  mentioned,*  to  the  intent  that  he 
might  become  tenant  of  the  freehold,  so  that  one  or  mote 
common  recovery  or  recoveries  might  be  suffered,  in  which 
the'  said  George  Kinderley  should  be  tenant,  William  DoM" 
ville  demandant,  Daniel  Coliyer  the  younger,  John  Beding^ 
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1  Ml .      JiM,  WilUam,  and  George,  foacbees,  who  aboold  voudi  over 
^-^       the  commoD  toiiciiee,  with  ft  ffecburalioD  of  uses  in  the  sane 
«.  words  as  in  the  fonner  recowiy  of  dw  47  Geo.  3,  which 

Mamv  ahoaUeiiora  to  diesame  uses^  trusts^  and  purpose  aawere 
Jet  ferfh  in  die  deeds  of  rdtasa  of  die  Qlh  end  lOdi  ic- 
irwtry,  1807.  HieeedwAwete  eai^ceiedbjJiewrfCiifl- 
yfrdieekkr,  GtorgeCol^,  Kinderkf,  mfADmmOh. 

A  ieoo?efy  was  svAsfed  in  piirsuianceof  the  laal^uiuncd 

deed  a£  rdtase  vklSkty  Tem,  60  Gee.  3,  wherain  dteesid 

irsflMini)o«mafewnsdeni«i4aBt^  George  Kmifsabf  \ 

end  George  Colfyer,  wcndmooi  who  vonched  the* 

tonchee  of  die  entttety  erf  die  pramises  coniflased  in  Ae 

recovery  of  HUaryTegm,  47  Geo.  a^     A  recoeoj  wns  also 

enSBfedmlfidbehnaiTenn»6l6€0.d»  in  wfakh  DeMeilfe 

wis   demandant,    Kimtertesf  tenant,   and  WiBmm  Colder 

londiee,  who  WMMAed  the  coounon  vouchee  of  die  cntiBety 

of  the  premises  comprised  in  the  reooireiy  of  HihttyTexm, 

47  Geo.  3.  Daniel  Colfyer,  die  son  of  die  testator*  died  with- 

ottt  ei^eduting  the  pDwer  of  app«ntment  limiled  to  him  by  die 

walL   llie  qnesthmioi' dm  ophmn  of  die  CkNut  was,  whether 

liy  lbs  several  deeds  of  die.9)hend  lOdi  Feirmry,  1807,  and 

.the  3d«^d 4dK November, .1809^  and  the  nirboveries  seffered 

.  m  Hilary  TofUh  47  Cfae.  3,  Hilary  T^m,  60  Geo.  3,  and 

Michmlmafi  Term,  51  Gef>.  3,:  the  estates  tail  of  die  four 

•eons  of  Daniel  CoUyer  die  devisee  for  life^  in  idie  will  of 

Daniel  Colfyer  Ae  testator,  of  die  igdi  JprH,  1773,  nad  die 

.  remaindeia  over  created  by  diet  will  more  efieelnallj  baited. 

If  the  Court  shouM  be  of  opimon  that  tbey.were  so  barred, 

dien  die  verdict  fdund  for  the  plmtiff  was  tto  stand,  hot  if 

they  should  be  of  opinion  that  they  were  not  effisctnaUy 

barred,  a  verdict  was  to  be  entered  for  the  defendant. 

• 

The  case  came  on  for  aqrument  on  a  former  day  in  this 

lerm,  when 

Mr.  Seijt.  Botanquet  for  the  plaintiff,  submitted  diat  the 
only  question  was^  whether  at  the  time  the  last  recovery  was 
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mffered,  in  which  WiOkm  CoUytr  was  Hie  TMchee^  there       USl. 
wail  a  suffititet  eatate  remahliiig  to  makft  a  good  tenant  to     ^^^T^ 

*  Tb^objectioii  raised  by  Ae  defendant  to  die  title  of  die 
ertatb  is>  that  the  eflect4>f  the  two  former  letfoTeries  was  to 
*4faw  theentire^of  the  estate  out  of  jd».  tenant  to  (he  prae^, 
'Mm  to^  leave  nothing  toldm^  in  the  laat.  But  all  the  le- 
comies  are  equally  good,  ^andhavethe  effect  of  boring  the 
*«atatea  tail,'aa  at  the^time  Ih^  were  sirffei^  d^re  was  a  sa& 
ficmt  eatate'in  each  ^;  the  lenanta  to  the  jpm^  to  support 
<theoi.  Hie  only  ground  on  which  they  aiay  he-  attaaiptad 
to  be  Impeaehed  is>  that  diej  nnist  be  construed  striedy 
as  real  aedods^  but  diat  is  not  m,  for  Lnrd  JLenym,  in 
the  case  of  Jtee,  d.  Cram  v.  BMwereia),  sah)«  that  ^the 
\Cottrt  e6uM  not -enter*  into  the  forms  -of  a  rscoveiy; 
•they  are»  'perhaps,-  ineipUoable ;  but  they  must  be  taken 

•  as>a  snere  modecf  .conreyance  bya  tenant  in  tail>  and  ought 
so  (to  4k  :coaaidered  io  all  respects:  utA  that  it  was  ao 
eoqsidered  id  Mativh  d.  Tregonwdl  v.  Siraehmn  (ft V'  where 
Lord  Cbirfi  Justice  Lee  uid,  ^  at  common  law  upon  an 
estate  tail  (which  was  a  feehsimple  conditional)^  a  remainder 
could  not  be  limited  :over,.. because  but  epos^lulity:  but 
ihe'statate  de^Jonie  makes  an  eatale  tail;  and  a^  recovery  is 
an  kdiereot  prinlq^e  in  that  estate,  lyhidi  was  never  taken 

I  away  by  the  ststnle,     Tl|e  law  takes  it  as  a  conveyance 

'  except  out  (rf.  the  statute,  as  if  he  were  absolutely  seised  in 

fee;  and  due  is  by  construction  of  law;  and  so  it  is  ez- 

•  pressly  declared  by  Lord  Hale  (c),  and  so  is  Pcpham  {d}, 
J  which  shews  that  common  recoveries  are  considered  as  con- 
veyances by  tenant  in  tul;  for  if  they  were  considered  as 
real  recoTeiies,  and  not  as  conveyances,  all  charges  and  in* 
cnmbrances  made  by  tenant  in  tail  would  be  gone/'  So,  in 
P^oit'  on  Recoveries  (e),  is  is  said,  that  ^'  common  reco- 

'veries  are  now  become  common  assurances  of  land,  and 
Aerefore  are  fiivoured  by  the  Judges,  and  the  intent  of  the 

(a)  5  Term  Rep.  IH.  (6)  Id.  110,  n.  (c)  1  Mod.  110. 

(d)  Page  6,  (e)  Page  t6. 
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IBSl.  pafties  teftpected  and  supported  as  far  as  may  be ;  and  ^laf 
^^"^  a  fine,  recovery,  and  deed  to  lead  the  use,  are  all  but  one 
•.  couTeyance  though  they  have  several  operations/^     ff  a 

person  be  tenant  in  tail  of  a  moiety,  and  suffer  a  reco«e»y 
of  an  entirety,  such  recovery  shallr  operate  only  as  to  ibe 
.part  to  which  he  was  entitled.  In  TAe  Marquis  afffin- 
ekeMief^8cdse{a),  it  was  held,  that  if  there  be  two  joint- 
tenants  of  a  manor,  and  a  writ  of  entry  of  the  whole  manor 
is  brought  against  one  of  them,  on  which  a  common  n^ 
covery  is  suffered,  it  wilt  only  be  good  for  the  moiely  of 
.the  person  against  whom  the  writ  was  breught^  bnt  ''aa  to 
like  other  moiety,  it  wiH  be  void  for  want  of  a  tenaAT  to  tk 
ftMjft ;  and  it  wa»  there  said,  that  **  common  recoveries,  as 
much  as  any  benign  interpretation  of  law  will  parmk,  ong^ 
.to  be  maintained,  because  they  are  the  common  assurances 
of  die  land/'  The  same  doctrine  is  laid  dovm  in  Isiham  t. 
Marrice  (b)  where  it  was  determined,  that  if  one  sraed  of  a 
third  part  of  land,  bargains  and  sells  a  moiety,  and  a  common 
recovery  is  suffered  of  a  moiety,  diis  is  a  good  recovery  of 
an  entitle  third,  and  not  of  a  moiety  of  a  third  pait,  ' 
The  general  doctrine  as  to  die  effect  of  sofforing  a  re- 

•  eov^ry,  where  a  tenant  in  tail  is  entitled  to  part  obly,  b 

•  thus  laid  down  m  Pigait  (c),  ''  if  a  man  have  a  moiety  or 
.  third  part  of  lands,  and  suffer  a  common  recovery  of  the 

whole,  the  moiety  or  third  part  passes,  and  shall  be  to  such 
.  uses  as  are  declared  by  the  common  recoveries.**  In*  Comya's 
D^eti  {d)  it  is  said,  that  ^  if  one  tenant  in  common  levies  a 
fine,  or  makes  «  feoffment,  8tc.  of  the  whole ;  his  moiety 
passes.**  Here,  therefore,  the  interest  did  not  pass  oat 
of  the  tenant  to  the  praeipe  in  the  last  recovery,  by  die  two 
first,  as  they  merely  tended  to  operate*  on  so  much  as  the 
Touchees  were  seised  of  in  tail.  The  periods  at  which 
they  were  suff'^red  ought  riot  to  be  scrutinbed,  ibf  diey 
formed  parts  of  one  general  assurance.  Where  a  convey- 
ance   consists   of  a  number   of  interests,  of  which  a  re- 


(«)  3  Rep.  3.       ■      ■  (6)  Cro.  Car.  109..  [c)  P«gc  991- 

(4) Tit.  EsUte  K.  8. 
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coveiy  fontts  ooe,  and  the  varioos  parts  of  it  are  executed  1821. 
at  different  times,  to  carry  into  effect  the  conveyance  q^^^J^vk* 
or  assurance  of  huid,  it  must  be  considered  as  one  ^^  v. 
aasuranoe;  and  the  Court  will  so  construe  it.  In  Lord 
VrmnmePs  cose  (a)  it  is  stated,  that,  ''although  a  bargain 
and  sale,  recovery  i^  fine,  be  made,  suffered^  and  le-* 
vied  .at  sevaral  times^  yet  all  pf  them,  by  the  mutual  agree^ 
ment  of  the  parties,  make  biit  one  and  the  same  assurance 
of  one  apd.ljbe  same  manor,  according  to  one  and  the  same 
original  bargain  and  contract,  aad  therefore  each  of  them 
tends  to  perfect  the  bargain,  none  of  them  to  destroy 
any  part  of  it,  or  to  overthrow  the  true  intent  and  mean^ 
i^g  pf  the  parties  in  any  thing,  but  shaU  be  taken  a|  one 
and  the  same  assurance,  made  at  one  and  the  same  time;*' 
s|nd  it  is  also  said(&),  that  "  in  common  recoveries,  the  coaw 
mon  usage  and  intent  of  the  parties  is  to  he  respected." 
.  In  Dowman*$  case  (c),  it  was  resolved,  that  an  indenture 
made  after  a  recovery  was  suffered,  was  sufficient  to  direct 
and  declare  the  uses  of  a  precedent  recovery.  The  case 
of  HavergjUl  v.  J^are  (d),  is  in  point,  to  shew  that  the  dates 
of  different  instruments  are  not  to  be  regarded;  for  it  is  there, 
said  (e),  that  /'  the  law  neither  sees  nor  regarjds  any  time  but 
the  time  of  the  £irst  agreement,  notwithstanding  divers  assur« 
anqes  be  in  d>ff^ent  times,  and  all  lent  to  perfect  one  as* 
s.urajnoe;^  and  by  construction  of  law  they  shall  all  be  said  to 
be. made  at  one  and  the  same  time,  otherwise,  all  assurances 
might  be  shaken."  So,  (/)  that  *'  the  execution  of  all  things 
executory,  still  hath  respect  unto  the  original  act,  and  that 
variance  in  time  shall  never  destroy  the  original  agreement  be- 
tween  the  parties  if  no  mesne  agreement  can  be  proved  to  be  be- 
tween tliem ;  but  that  the  use  shall  be  according  to  the  first  in- 
denture^." The  principle  laid  down  in  jDo^,  d,Odiarnev.fV/iile^ 
h€ad(g)t  is  strongly  applicable  to  the  present  question,  where  a 

(a)  t  Rep.  75.— K*)  W-  ^*- W  5  B«P-  10.— —W  3  BaUt. 

250. {e)  Id.  256. [f)  Id.  «57.— (g)  t  Bnrr.  70^ 
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bfjr  •  Am  mu\  aftwimrik;  taid  il  waa  coptomiffdf  ik^Aem 
Iwd  bcM  M^iiCQiitamwiNle  :f--Lord  Mmm^Md,  bvwMei^Aift 
wd (a)»  <'  aUnte  wMBcutoij at  ihe liiM  «f-  vmUm^^km^Um 
•nd  rtleaiie,  whidkirerQ  asepated  imwyi0ki|p^.mmitft« 
and  Iha  comnmt  cpolKmd  ia  Om  rdaaiK»  jmiM  Jfl9Y#c4b» 
dwBupoa^  ia  aider  loaiMNry  alma  ial#  afeat^aV  ifcaiacflfa 
|0  be  aooMdeitdas  iaift  ane  ai>iive]raMa$  AajlAayfapaHl^ 
a«a  deolafalbn^if  iiaia;  yMAk  iMt  all.iMe  aat  ^  thaiacj* 
ia  UfdJn^mfs^  h»dAMam{*y,yi9hw  ^ts^t^hmM 
and  a  'cammaa  i-e^avary  iufieiaf^  ^irbaKaia,  4iia  owMifa  aaa 
itaaal^  l»wl  aauaiMi^if  il|e  fiaa  weN  dedawl  ;*^£  ^mp^lifMl 
that  ai  ika  'OQialDa«i  liWyihe  iiaci  wftt^aJuva^i  tatantel  ta  ^ 
tQiha  coavflM^  aad  liail  he  waaia  by  tha  iaa  iamndiaMlKi 
aad  «a  ihal  ibem  aw  a  good  tenaal  to  iha  frMtpe.  Ja 
JSaaAeff  K  J9lar^0»Ml<<)^  Lard  Chief  JuBtke  Ihk  mA,  "^U 
a  fiaa  h  levied  by  hasbead  or  wifoi  of  kads  ^faichihe 
bftlii  in  rig^  of  his  wife,  tad  tbeie  it  a  deed  mdr  ar.ihr 
aMae  -tioie  to.  deohre  the  uaea  thereof^  aad  aftemidi  ^bm 
im4  k  ]aet»  aad  tbeii  aaotber  10  amde  U  Ike  suae  efcet 
and  dated  aa  the  fin(^  that  deed  te  saOaibhtlo^kriaM  dia 
ttieaof  the  fioe^"^  Heie^  aae  algeef  oldy  araaeaalqmfblBd 
by  the  paatiei^  vig^  to  bar  the  eatateaNtaii,  and  tfaete  it  n»- 
thiag  to  ahaw  that  they  ialended  ihat  the  Ivro-  fanaar  fea»- 
aariaa  aboald  operate  ao  aa  to  leafe  no  aaficteal  artala  in 
tbe  teaant  to  the  precipe  hi  the  laat.  The  taaaaa  of  all.  the 
aecoveriaa  wera  the  aame,  aad  the  uses  were  jeabifcJtaAe 
aaoe  aianaeis  aad  it  ia  tfieiefore  quite  dear  didt  the  uUJfci 
tail  ailhe  voucheea  were  well  barred, and cea^eqaeatfy thaK 
eaa  be  aa  objeetiott  to  the  title  of  the  .palate  ia  qa^atioa 

Mf*  Serjt.  Ltm^  twiHtL^li  is  net  neeeaiaiy  to 
to^iattirb  the  eases  whteb  hare  been  cifeid  ler  the  | 
nor  object  to  the  principles  therein  contained,  as  thay  aie 

(«)  «  Burr.  7t«. (ft)  2  Salk.  676.   S.  C.  Cas.  Temp.  Holt,  7SS. 

n  Mod.  t\0,    GiU).  R«p.  16.— («)  Cftt,  T^.  Holt,  755. 
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incfiipliottMe  ti>'liie  presem  qiie«tioli,  which  is  not  the  case  182|. 
•f»4M^  d»w»tyyw€>  MdftiitiBg  <0if  dMTeMil  ptrts,  but  tfie  last  q^^^.^ 
f«pM^^ir^  itsiif  a  MpiiMb  anddiatiiict  iBstmineiitv  and  ^  v;^ 
^Mtt^idHtodid  by  the  paftiea  io  to  be*'  Ab,  tlierefore,  the  eii- 
ti»9«f  irf^'thi  hmUf  i^asied  by^fhrtwo  fiietfee^efiesyit  maat 
4Mi<Mr)fthiit4h«  MdMfl  t^tbtf'pMdpeiil^the  liUit,  hadn«  estate 
y/^^tmi^,  Md  ir  iti'  tbetiBfotetn  kkipcffeet  attelhpc  to  effee- 
tlMeAal'^lkb  oiighl  tc  hav#  beenr -done  te  complete  the 
hOMtim  4^  the  pMtios.  The  prifTcipla  l^id  dbtm  by  Lotd 
'irm^(M,  ifi'Jft»^  d.  Ci^i9»  y.  Bdtdflfere,'  that  <^  Aie  C6art  wHl 
KMM  apply  10  a  Recovery  thene  tftitetnilet^bMhgoiFeni  red 
A^lf^4h*otfaet  tumif  is  pelf«€tlyk;oiiiiMtit  with  the;  pie^ 
wtntqiieyflon  \  fo»  bei%»)  tb#  wbdie  of  tbe^bundaiion  of  the 
Mci^'recoi^ry  W&9'goiie,  and*  it  is  diet^fere  inoperative  and 
•tbid/  ^Thetio^iriM  <jfled  frdtti  Gomjfiifi  Digeit,  does  not  ap- 
^fOadblliis  ekte,  lui  all  Ae  lAteresI  of  the  leoaiii  to  the'jirtf- 
x^i  iff  ihelasly  bad  b^en  oonteyed  aad  operated  on,  iiy  the 
tfli^  ftnuerreceteifesj  Each  of  the  sons  of  the  devisee  bad 
«d'iiita«e«t*!ic»  entirety}  it  woald  have  been  altogether* dif- 
'fcibat*tf'»eaeikhad  possessed  an  individMl  or  separato  sbaro. 
fib,  ibBicflser^i)oe,  d<  Okforae  v.  WhM^ai  is  inappUeablo 
<to?  >llp  .passflpty  as  aH  the  iostraMenls  were  there  eonsideMd 
aa-bvanefaes^  oC  she  Baase  conveyance,  and  the  aigmaeats  were 
<Mmded  on'SayiiioiiA  ^mm  {m),  but  the  Court  drew  a  d» 
tinetioo,  and  observed,  that  ^<  the  bargain  and  si^  them  vras 
totally  ttneoBDSctefl-  with  the  fine."  So,  here,  the  last  re- 
edveiy  is  akogelber  hidepeodeni  of  the  two  fomer.  Lard 
jdagfcaeya.  L^td  AUham^  stands  on  its  own  peculiar  gronmi, 
nod  that  of  BmhM^i.Buflmd  is  feferrible>  to  the  saime 
pointi  Hiro^  new  feoovesies  may  be  now  suffered,  and 
as  the  foniis  required  by  the  testator  have  been  violated, 
tba  estatea^lail  are  not  well  4r  sdHeiently  barred,  and^  the 
dsfisBdapt  tbavefoni  eflsnot  be  coinpeN^  to  complefs  bi^ 
porebase. 

(e)  IAJ(ep»  95.  S.  O.  s  Biirr.  roe,  ff^ 
R  r2 


.|{05  OAStt  in  EASTIE  ^ftftKV 

^-^^        riled  for  the  defendftiit,  in  cootmdictfen  of  tilio.dociri«Hlaii 
^i!**      tteifnmthogec4868^hM*baf*be«ieIW€«fcr.lh^^ 

wnskleMd  as  a  conmM  mssliniitoe»  to  enablea  ienniiii  tal 
to  eoiivey  what  he  oAennie  oodld  not  do,  >A 
ivMiovt  a¥e«ichermu*t*e€«i«idBi«lii^«^iiil«!r»>«o* 
have  no  efiect  MilmtDftr.  The  pwcirt  Hmeirhm  t»» 
tv«reeteeuted  is  teiaiMeiial,  forinGowWg*^  d.Biif^te'f- 
Jtigfty  (d),  ft  ^I'as  decide*,  Aat  Aoagh  U»  deeda  to  «fce 
a  tenant  to  the  prdseipe  be  not«4e«l«*«itil«lterl»«"a- 
eutfon  of  the  wm  of  seMo,  m»,  a  neeowy  iar«d  adder 
Ael4G€o.2.  cflO^  if  Aa  daadtbaaaec«aA»AaTtt« 
in  whioh  the  recovery  is  ^ufcred.  That  haa  in  aubme 
been  complied  with  in  the  preseatcaiai  awiaskwaraaid 
in  Cfomwee$  caie(h),  thai  "  confeyancet,  which*  are  med 
for  common  assaraiicee  of  land,  shall  be  eapoindad^  and 
eoaHrued  acbording  to  common  allowance,  widionif»7^ 
ktio  them  with  eagles*  eyas;"  the  Oewrt  will  not  aaamfcr 
it  necessary  that  recoYcrns  mint  be  conducted  and 
{)latad  according  to  certain  ceremonies  aod'i 
mmlogy  to  die  proceedings  in  real  attsons,.  but,  an  lhe«t» 
trary,  wHl  hold,  that  all  the  diftrent  parts  of  a  raoOMy  am 
40  be  taken  as  one  entire  transaction,  and' will  ttmiafora  hmi 
Atir  asdslince  m  giving  it  €ull  effect.  * 

Cffr«  tfdipw  «ldl^  ' 

Lord  Ciiief  Justice  Dalias  on  Ais  day  delivered  -the 
judgment  of  the  Conrt  aa  fdlows:^—  - 

This  was  an  action  ^f  a9$mnf$k  bMinght  upon  w  conlrsct 
for  the  sale  of  an  estate,  which  was  defended  on  thegftmad 
of  a  defect  in  the  phrintiff  's  tide.  At  tbetrial,  a  ^enSet  was 
found  for  the  plaintiff,  subject  to  a  special  casck  (Hem  bis 
Lordship  atated  dieaabslaace  of  the  case.] 

(a)  5  Tem  Rep.  177.  a«  C.  !t  Heik  Blsc..46.«i.  ■     *  (*)  S  Rtp.  74. 
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t 'Vboioli^BolM  to  ih« titie^  which  has  been  inaiflted  upon 
mifl»  mgnuHrtii  oo  behalf  of  the  defendant,  is,  that  tho 
aaaoveay  laat  suflKered^  ia  whifh  Willmm  CoUyer  was  the 
wauohec^  <had  no  operation  to  bar  his  interest  as  tenant 
i»i  Cail^  beaanse  it  is  sttd^  that  when  that  recovery  was 
faAwadi  George  Kiu^rky,  the  tenant  to  the  prcctpQ 
had  noi^ estnte  teanaioitig  ill  him;  for  it  is  contended,  that 
Av^hels  of  the  estates  which  were  coovegred  to  him  by  the 
deeds  of   1807 .  and  ie09>  wete  f^pectively .  divested  ^^sd 

otit  of,  him  by  the  recoveries  before  sufiered  in  pur- 

of  thoaeeeimyoaoes^ 
'31ie  geoersl  prioeiples  applicable  to  fines  pnd  coasflMNi 
flecDVentB^  considered  ae  ncegnked  modes  of  conveyance^ 
appew  to  have  been  settled  by  several  casee^  uiaqy  of 
wUch  have  been  cited  at  the  bar« .  In  Ahtipnguage  of  Lord 
Chief  Justice  fViUe^  in  delivenng  the  opbion  of  the 
iodgto  tn  the  House  of  Lords  in  Mariin,  d.  Tregonwett  vi 
fymdumia),  *^  they  are  to  be  conaidered  only  as  coaimoa 

ceS|  and  not -at  -dl  as  real  transactions.  They  era 
Bjtoacei  on  record^,  invented  to  give  a  tenant  in  tail  an 
absoluliepdirBr  to.dispose  of  his  estate,  as  if  he  were  tenant 
MS4fee*aiaple«^'  The  intent  of  the  parties,  is  the  principle  oa 
which  their  operaliea  is  to  be  construed.  It  is  admitted^ 
that  if  the  four  sons  of  Daniel  CoU^r,  the  tenant  for  life^ 
had  each  a  distinct  fractional  interest  as  tenants  in  tail  ia 
reoMiinder^  (fes  example,  if  each  had  been  tenant  in  tail  in 
remainder  in  one  undivided  fourth  part),  then  the  recoveries 
ipiwhich  th4y  ^re  respectively  vouched,  .tboi^h  purporting 
to  be  levied  of  the  entirety,  would  ody  have  operated  on 
their  respective  fraetipnnl  interests,  and  would  not. have di-- 
veated  the  tenant  to  the  pr«ejpe  of  the  remaining  fractional 
pertaof  the  frediold,  to  which  the  interest  of  the  vouchees 
did  not  extend* .   ^       . 

We  are  of  opinion,  that  the  same  principle  applies  to  the 
recoveries  which  have  actually  been  levied.     Fur  although 
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die  imerait  of  mch  of  tboie  temiits  muawtcitfti 
kind,  aiid  m  Acerlib  seMeimyb*  i;ofiiid«mlr.«ii 
to  the  aatiretj ;  }e^  it  dM  ndt«l»wt  jllie  wim^^  Ma^^fM 
left  aa  iatereat  in  ea«il  of  the  othos,  i^fcb  weeoaotye AIm^ 
This  interest  of  die  otkera  wiis  Ml  hi«biiried>lo  be  ii 
und  we  Chink  was '  net  jaflhctedy  aMi  cetMei|Mftltyl  I 
estate  of  j^eehold^  c^-extensiVewllhettclr«iiiiffe(tedi<J 
remained  in  the  teiiani  to  the  jthM^ejiand-KM^vsi 
Ittpp6rt  and  give  faKdiiy  to  the  Ian  ^e0eery4i'"     '  >  '^'  v<i 

Juc^ment  for  t^e  plaptiff. 

»     .     ^i     ♦..!.'►     \   ,     'Vl.   till 
•      f.  .      ,r       ,     .     f,    1,1,    , 


Monday^ 
Jooe  4. 


StAFFORB  tr.  IfAWsTOT^. 


>i 


•.'II 

»j  • 

4he 

Ad 


A  decree  by  Thib  Wat  an  actioh  of  treiiNiaf  ferseialig  and 
^o^'ne^'^of '*'  phintiff  !s  goods»  and  detaiomg  them  mt>  dw  paid  « 
wDdnViii"^'  money  in  order  to  regainlheir  possessioiti .  The 
•gainst  a  party  pleaded>  first.  Not  Gniky;  secondlyi  a  genend 
tbe  payment  nnder  the  authority  of  the  Commisrion  of  Sewenj  bfoniat 
who  i^de^^  the  tikne  when.  Big.  and  that  the  property  ^tta  takesi  ^  w%k 
widun  the  dis.  assessed  by  virtue  of  the  eaid  Commisaion,  and  aeeordiagfo 

inct  over 

nvhich  they       the  statute  of  sewto,  fiS  Hem.  8;  c.  5;;  tUrtfji,  a  jMiBoH 

tionVbnt  such  tiod  siodlar  in  terms  to  thesfecond,  tmder  Ki6elr.&i'aod 

p7^  hTLi      ^^^y»  *  justification  Uiidei  the  auihomy  of  *4be  CottiuUm 

action  of  ^f.  of  Sewers,  in  forde  atihe  tfane  when,  fcc;^  htiM  alMai^ef 

pais  brongbt  .  '         '     y 

by  him  againft  sewers,  fi3  Hen.  8.  and  the  sievetal  other  statM*  irdiinc 

coUecton^f     thereto.    The  plaihtiBF  added  a  stfldiiter  to  tte  first  pidi,  iyd 

ukil.ni/'''    replied  rfe  iif/iirii  to  the  three  otiiera. 

soods  tosatis«  ..,..•». 

tha*"he  de/'  At  the  trial  of  the  cause,  before  Losd  Chidf  Jusiiis^ i)«Atft 
nefit''f"oJ*tbe  9X  Westminster,  at  the  Sittings  after  Ae  last  MkhoAfmM 
Tcct'^if^ch  ^^""*  ^  Jury  found  a  veidict  for  tbe  pfaunliff;  witfiho- 
tbe  assessment    .  . 

was  made— and  such  evidence  having  been  rejected  atiVutPrivs,  the  Court 
granted  a  n^w  trial. 
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iktiriiiioiMi»adyoiiiilig  4im  )^hrmA,KnighiskNdgB,MAB    ^;^^^^ 

dbftttibtit  ii  Mid  4>f  tike  tt^eotiKi^f  UwCoamitaoaters  of 
flew«lli  (M  tkr  4ifttmt  i»4vticb  Ibe  flmtiff'ft  iwMcistitinl^ 
«iid  M>\i  lb*  CM<W  MiUtoh  iM  the^  mbjocl  of  tho:  pmrnatL 
mcAao,  li»'a>4ftMoi9|  bjr  vktoi^  of  a  wanant  ^uly  e^cfmei 
by  mich  CommMloaonb  "vbo  .h*d  hai^M  «.Coiiig|iittidn  of 
Sewers  for  the  citjr  and  liberty  of  Westminster,  add  tbe  pre* 
cincts  theteof,  aiid  for  tlie  patkh  (aowog  others)  of  Sainl 
Margaret,  fVettmimster,  od  tbe  8th  Juguai,  1817,  at  wfaie^ 
the  Jary  presented,  itmosg-^Ator-d^ngSi  that  theretofore,  tbe 
CommisaioiierB  bad  laid  oat  and  expended  diven  mibs  of 
money^  io  eleansidg,  etnbanking,  ahd  i^epairing  a  sewer  in 
that  parish ;  and  that  tbe  charges  thereof,  and  «lso  the 
Abaqfca  of  .all  olher  woris,  and  of  all  kieidetttal  eapeoeib 
tDeocflsarily  mcnrred,  and  to  be  incurred,  in  and  about  ^ 
mud  se4^er)  ought  to  be  bomo,  paid,  and  defrayed  by  the 
aenremL  pevsons,  owners  or  occupiers  of  messoagesjlcn^  ^. 
•  vAeae  rmn  4Uid  ma9te  maters  ducendmg,  issuing,  and/alliag, 
4#a^  fiumd'^nd  ok^  io  pds$  tb^oi^  the  sJud  conMnon 
i^evm  lAto  tiae  river  TAmnei,  pn^ortioneUy,  and  aocordinig 
le diM  reip0cttae  intereeta  in  ibe  sitid  oiessiMges,  Sic.  and 
40:  the  fleviml  Jeeriy  rents  and  proiks  thereof,  as  the  said  so- 
lera! xeota  and  pvofita  were  thereinafter  added  to  the  r^ 
ap^#e  n^moi  of  the  retpectif  e  owners  or  occnpiers,  in 
%\m»  separate  and  distioct  kfels;  and  io  the  fint  level  {viz. 
The  fNirysb  of  ^nt  Margaret,  fVutminster),  the  plaintiff  was 
rated  at  900/.  Tbe  Court  of  Sewere  then  made  a  decree, 
by  which  it  was  adjudged,  that  a  rate  or  aaleasinent  should 
lie  chaig^ft  <opon  the  several  lands,  messuages,  fco«  uitkhi 
tks  dmirisit  qT*  ^^  f^ewing  i^f^efit  from  the  said  sewer,  ntn- 
tiooM  and  coaiprizad  in  the. said  presentmeiit,  at&f.  in  tbe 
|»ound.  In  the  year  1919,  nnoi|ier  pnesentment,  decree,  and 
rate  were  made,  similar  to  tbe*abov^^ 


$T^M  Fo^  And  idio  tbftt  tU  plaintiff's  bopiae  ^p«^^i^ifhipi  ^ 
«.  diilfkUcooipnitfd  m  theaij  iod  Ihat  ite  M  (^<^>M  1^3"^^ 
MtToii*  ^  ^^  ^^^  y^i^^^  mfterJiie  Mbce  md  4lewuid|(^th«'«)Mf! 
liff  offered  evideace  to  prove  tbet  abe  /derived  90  Jbgi^ 
wketever  bom  the  eevv^Br  ia  i(|Mttioiu  The^MrwJ^BM^hr 
jecttd  to  ibe  admiMoo  of  Midi  evidenoa,  pa  l|ie,grpifii^ 
Ibet  ^  the  platotiff'a  bouae  wai  aituate^  wiljbin.tb^.diplricj^ 
to  which,  the  jurisdiction  of  the  Comwasioiiers  o(  Sewers  Sof 
the  oity  and  liberlj  of  fVestmiMUr  is  eatended  bf  the  sUtnt^ 
xlvii  Geo.  iii.  c.  vii.  she  was  liable  Co  the  rate,  and  thai  th^ 
preseotioeiit  fod.decree  iffere  cgoolus^ve.  agpiost  her.     , 

The  question,  for.  theopkupnof  ^^  Court wa>S|  vhetUer 
aucb  evidence  were  adn^i^iible  oc  nqu  ..If  itvey  should  ^ 
of  opiuip^  that  it  was,  a  pew  trial  wfis  to  be  graDted,  but  if 
they  should  be  of  opinioo  that  such  evideoce  .was  upt  adr 
oisaible,  s  owiuit.  was  to  be  entered* 

The  .case  came  on  for  argument  00  a  forsEier  digr  in  thi^ 
Tern^  when 

Mr.  Serjt.  HuHock,  for  the  plaintiff^  fubuNtOttV  that  % 
only  question  \^as,  whether  a  .person  whose  h9use  is  situate 
within  a  parish  or  district  wheoe  .an  assessment  is.  made  bj 
Commissbners  for  a  sewer's  rate,  is  liable  to  p^y  such  .fi* 
seismenty  if  he  derive^  no  benefit  from  the  sewer  in  reqiect 
of  H^hich  the  assessment  is  made  i  The  onu^m  qui  ^entU 
comnwdum,  debet  ei  on^  9eniire,  is  parttiaularljr  appli- 
cable to  the  present  point.  The  proceedings  of  the  Qomr 
missipaers  are  rentrained  and  regulated  by  the  steW^ 
^3  HeB.Q*  C.5*  and  their  jurisdiction  extends  on]|y  ovef 
persons  Mho  derive  benefit  firom  the  sewers,  and  not 
•over  those  who  derive^  no  benefiti  but  merely  residjO  wilh% 
in  the  district  over  which  they  may  have  the  superintend* 
smce  or  contraul.      It   appears  from  Keighle/$  ciue{a), 

*  («)  10  R«p.  139. 
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Ait-if  <th6  datiMge  done  were  cif  soch*  a  imtore  that  pri-       1821. 

tiMe  iMdiiMttilsy    who    were   komid    to  repair  walk  o#    f^^^^^j^ 

hknts,^cdoM  not  guard  againal  die  accident^  and  a  oom-         «• 

ilitttian'ifsQed  to  entire  wbo  was  to  suffer  any  loss  at 

dM^i'ribey  were  to  contritete  to  the  repairs ;  but  if  il 

H^'tnM^  'that  care  coaM  prevent,  then  the  eipence  was 

10'  be  -borne  by  those  who  were  1>oand  to  repair.    In  Cah 

^  on  Setfftr$  (a),  it  is  said,  ttiat  "  persons  who  have  the 

^sut  rei,  should,  before  others,  be  bound  and  tied  to  the 

repairs  oP  snch  things  whereof  they  hare  peculiar  and  se- 

irerat'  profits  and  use  of -more  than  others  have.**    So,  it  is 

said  (6),  tliat  '<if  in  the  case  of  sewers,  a  townriiip  should  be 

taxed,  yet  that  this  tai^  could  not  l>e  taken  or  levied,  but  only 

of  such  as  had  grounds  within  the  .charge,  which  had  good 

by  the  repair,  or  might  have  hurt  by  the  neglect  thereof.*'   it 

as  Kkewise  said  (c),  that ''  the  statute  ettends  itself  to  reach 

every  man  that  hath  grounds  lying  within  the  level,  arid  which 

partake  of  the  good  which  the  defences  bring  to  them,  to 

be  contributabte  to  the  charge.'*    So  (<f),  ^'  if  a  new  sewe^ 

is  to  be  cast,  the  Commissioners  must  lay  the  charge  on  the 

level  which  is  to  take  benefit  thereby,  as  well  for  the  new 

building  thereof,  as  with  the  maintaining  of  it.'*    So,  it  is 

stared  (e\  that  **  where  the  draining  of  superfluous  waters  in 

iS.  appears  to  be  only  commodious  for  5.  and  that  D.  anothet 

town  had  no  good  thereby ;  and  it  appears  also,  that  by  the 

repairing  of  the  ancient  sewer  in  D.  that  town  only  had  benefit 

thereby ;  therefore  to  assess  S.  to  repair  in  D»  and  D.  to  coii- 

tribnos  to  S.  where  there  coald  be  no  benefit,  is  directly 

against  the  letter  and  sense  of  the  law  of  sewers ;  but  herein, 

that  either  of  them  ought  to  have  been  at  charge  with  that, 

by  which  it  took  benefit,  and  not  otherwise.**    And  again 

ic  is  laid  down  (f),  that  **  the  words  of  the  statute  are  ini 

effect, '  and  all  such  which  reap  profit  or  sustain  damage, 

(n)  2Bd  edit,  page  121 (W  W.  1«5. (c)Id.  1S9.      > 

{d}  Id.  148. («)  Id.  161. (/  )  Id.  82«. 
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mk  Milmmmmti'r  Heie,  bMMfoiv  «»  teAtakii 
»^^  am  •Mum  »l«i  0<».  iib«ati.  i»  ■«  vii.aM4:H»  Gl»i.i»  «>«k 
\*'__  fcjfiii.  Wtfi  the  >riwikilloa  rf  Ifae  CilHWlliiUNln^  »lHfct 
fonatf  #*«  dM» m MddiioMl  pmiMt* tMi^iM* P«>^ 
be  MMtted,.  mI«u  Iw^UriffMilHi  >dm>igtp.«^i»  tiptMlrf 
KOMWip  anugteylfOBi  «h»  r«|ptlit«ilMiMM|MliQM»MMi» 
That  •talirte  jnmvlf  «efiiM  tteJiMb*  KilUiMlilMl  fh^fiMlr 
mmm^  iw  Um  m^  md  Ub«Mii«f  fVmhmiiMwxMit^im 
jiMiadiodM  om'tmiritMin^a  Mtwhre.taBQ«8i;^lN(<UM^«w^ 
«f  i^afak  ve  li>'l»  biKin  «iiwk0  4if«cted  by  i^  fiNMNT 
iMIitM.  That  *i  m4}mm  'itf  i»MI>  tofplinMaTlP  It* 
pfeaMit  ^uMiiM^  w  it  im^ij^miifsmemihnfyiMtmitmfmifif 

for  hoMkig  ihflir  amrtoigs^MMl  4o-bM«Pw  oc(Diih».|PMW3i  ta 
)W«j)Fpf.«Miii^  lnJK«f«fttv.<8cnigK«(«^.it>«w  4«Qii«^ 
4b«t  thfl  Coammmmmof'  Saxmn  e9w|ii«m.MHa«-  a.ptRNi 
jfi  M*|M0t  of  draittk  «hkh  co«niim»»n»winw*'iH>»"  Alfm 
Abtt  feU  ia0  th»  graat  p«w«ri  im1««»  it  4f|i4vcd  th|t<4w 
:|KM  tikely  to  be  beHsfited  byibe  w«rk«  doMp-fipevttbeaiYWS 
Mid  befe<«MdMce  «■•  offsnd-to  pwve  thft  jfa»piiiBli&^ 
med.itp  benefit  whete««r  fnMD,lbe  eewer  aa  4iH»tioa».i|ii.M 
4oe»  net  a|>pc«if  Ihet  (he  draiat  ef  ber.  bPUMthaiaav.  camr 
iHuakatioD  with  '».  llM  e?kkoee»  iC  k  had  bpwnjidaMMt 
woiddbave  been  a  compiele  aiawer  t»tbepBMMtjiciiap^  % 
id  iltore  v.  Gray  ((>)>  Mr.  Jastica  BMtfrr  dwv  t|#  liM#o«.lbk 
iilriadictiea  of  the  GowiMmoaerale  baithM««tfti  «arhRr»il« 
•lated  thattbafMrtjpomr  vhasa  kaid^  «< 
kUMrtobeb«Mfitad  byH:  if  bebaaew  that. 
togm  theai  JMwdittiont".  ltiIkHmftamrA«kr4llf^ikm 
qaaelioowae,  wfaelheraleMHDeataitaaie  khtkim^^nJimm 
liable  to  be  riled  ta  tbeaoiMrs,  aad  it  am  held,  AHQas  abnar 
fy,  wee  derived  4«oai  the  ■ewet  by>  tlw  aomipier^^  «M  InMa 
V>  Midi  ratei    Tbete  eaeee,  tlMw(iilt«»^i*.b«e»,deiHnn«(d«« 


•  (a)3  M«il.&  Sciw.  447«~<-(i)*  lenn  Sep.  866 >'Cc)3B«ni.& 

Aid.  XI. 


IN  THWaaffOIlO  VHK  OT'OSO.  IV.  6lt 

tWpiiwapKAaitt  pM^biiiAfotoife  rtleii^«otM«i^l^      <^. 
iiMtl3^taM»i  iHtlteifaii  jiiriMBotioii4il  dwOcNHtniiiidiMrs»  but 


•iw^rfiitwUebte  hut  torn  immT.    if<bubtf«d^  ibeCom^    HAinMii. 


iirtN»^i«irAteb>ii»2lMdte<<tom:i^^^^  ibr  %bMbihe  Mt<i  k 

im^fiM^i  Mi«t«i4r  Ms oaMeii<«ili^8S8emii6ntwtff6  given, 
l^wbtild*»MlVMiiAN' 'li  j«iiMMliob  ipbe^  tb«  proeMdkigii 
fdm^'ftoil  ^M)  <ftr ) ia»  A^Mi' v.  60111)1(011  {a),  ivhere  dM 
4MIQ119  39'Oio.ajH)i»l«>«iidioraMl<  JiiitieM  of  Pmoo  M 
tite  <<lrtlf4»  <<iHHid  Q^mnk'Qmmir  Smmim  ^  Geneftl  %9ih 

tudf  tnlMidMilifcdi' ^  -M^' tb^  JMtiMI"iit  -iR  At'  th'  MjbwilM 
6«Mi6tf,  MM  jiM  Uler  the^iici  ini«86d,  tfa^' wifduniii&ertt 
b^g'bf  tffiMbimThtiMeti  b«A»r6^  tb^'  iiec  pM«0d/  ofderedtttb 

Wte  bdd;  tbHUl*  ^j<wrMd  8MKiM  bad4i6  jtiriMitcti)(»b,  BiiA 
tbfttfbe  oiRMfi^Wftrf  not  J>miff«d  irt  ^b^ifi^tbe  oitlM*  of  dtidk 
S^tbb.'  le  Sb'tU^i^fdre  perftetty  dear,  rbat  if  t  Court 
ttot'faiffng' jilrtSNitetloA,  oiitef  M  dffieef  to  do  tttf  set;  iiti4 
Hist'  bflteei"  obej^  ^e  bi^^r,  il(ft  te  Yt^  justified  9*  ^  dditi^. 
TiMf'^eiii0'eir<Jli^/iil'itv>»  KiHt9^i(b)  ctoet  Mt  irfliM?t  the 
pi^ft«i(»;i»^tlWM'tbe'Migi8lMt«  bft<)  jHrisdil^tioe/imd  JitvM 
bMd;  khm^  Vm  ^ontietioif  wAti  <:oiidilBif e  e^dehce  of  the 
ftiHU  Vttlied  m  k|  if  it  were  a  legel  inatnuneiit,  end  im  da- 
lece4iffieAr«d«ii7ihe  film  of  it;  Heee^  iMiweter,  die  pre* 
■cmiUMit  <itfdt^decfee  ghe^t  tbet  the  CottidiiMioeers  Have 
flbceMNl'iteiir  jitiMictien,  as  those  imrtramentl  pointed 
•at 'irhal^'perseiis  ibonU  be  doeitied  liable  to  the  ai»ea^ 
mentft  'Tbi^'jttrors  preientMli  that  the  charges  of  repairing 
rtie  '8e«v«r'^ught  Hot  to  be  borne  generally  by  thi^  persons 
wilbifi'the  1e«el  or  jmsAetibii  ia  mhkb  the  pbifaitiflP  was 

(«)  8  Tena  Rep«  484.' 1 (Jijknity  vol.  Iy.  page  50. 
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^^'^'^^  ljhfil;«i¥}b  iwi  mi  <mite  wiiBra  pM0d  torn  the  jimmMfh 
Jhoii9alhro«|^.4w  B(m«r  in  qaMmy  batb»  1 
dMit  i^w9«  aillMil*  walUa  4lie  jiiri«lielio»of  iheCIai 
^  W»  Bjf  )he>dy<tg^  thg,mte^iwii  to  be  wkmgpimpmk  A^m^ 
'  wna.iM|^ipg€».NriyM»  die  dbtact  o^  or.'iweintig.iwcil 
/nim,lhet«e4iip«r.<  Allboiigh  a  f^iioe.reeWing.wdnB  *••<&• 
IRCI,  ma;  l«  flD8iiMil3E^  -dkMe  an  adtoirtage  from  Ae  i 
jMU»  it  4<ie»  aal  r^adeit hiai.4iaUe40ibe^  med^.' 
l^yes  aJ^nafit  by  his  Karaite  walBia«beiAg  cenried  off  tbaiaitfi 
)ji^.l|e|tMibrtba«ef9ia9  tbe4>laiatiff  Yeaantecl  aaJMtoial  Iwikfn 
^cpfa'tbe  aearerat  ihf  timeahe  wae  rated  ior  iv  of  nol^  19  4a 
f^lIJ,f|ll^lioo».Mld  whiGbvHii^la  h^a  beea^sabanttad  to  tha 
Jiuy,  Aa  theiefoi^  ibe  atalataaralaiive  to^  aa^wall  m^ 
Coinaiiafiaa  of  Saweia  itaelf^  canfiaad-tfaa  jmiadMiM  of  ^ 
fPammiAtiaoerfl  ta  rate  those  penana  only  lllla«demad^aba• 
ffSilkom  ihesanar  ott  accoantof  wUch  tbaaaseanmt^aaa 
iBjMd%  ^ad  as  the  pceaentnaDt  and  deosea  baa&  beaa  se 
|(kanied»  and  M»'m  lesins  fioafined  ta  psnoaa-of.  that  de^ 
8i;^iptiQD»  the.phiinltff  oag^t  oat  ta  have  been  asdndedAaa 
ah^wing.,wbe(tier  abe  had.  recaifed  ^  benefit  froaa.  the  aaa«r 
laiiueatioa  or  aat,  apd.:iheiipfoia  thateachwaon  of  dadcvK 
i^c^  reatod  oa  ^aa  .wasrantable  or  J 


:^jr»  Si^jt^  Tsddj^i  wttr^L^Tkn  €tm  tat  BHi9M  ^ 
JS^i|li?aV'4.dp«a<aot  approach  tbaprasaiittiplestioa,  wbiabif 
PW^ed  m  vbalher  the  eridence  teodesad  l>yidiapbMiiff  ai 
the.  U'^9  Wfia  adoiisiibla  or  oat.  ffom  iha  tioia  «F  tka 
pf^gof  the  st|itiuite£3  J9ea«8*  to  tha.piaaeBl,  itia^aaa 
c{jsar»  that  persona  who.ieaidaarithui  the  a»tnctara  liaUa 
19.  b^  assessed ;0H  that  graand  flone^  aad.  that  tbaeaabo 
reside  widioat  it,  are  equally  liable^  if  thejr  deriva  a  be- 
nefit from  the  sewer  in  respect  of  which  the  assessment 
is   made.      The  Commission  of   Suwers  Vas    estabh'shed 
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far>  lb0  .pai|MMr  of  iivmg  a  psiietal  beadit  1^  draiimgi)       ttftii 
*ImI  it  W9vH  be-  eatfemely  dificult  for  the  CommiMionerk    ^^^^^^^^ 
ti»«b«W' «  'pnrtifadar'  benefit^  for  if  it  we»e  so,  it  wosM     ^    r. 
impiM.op  ikBoi.  tiM  task  «f  ptovingtiuitieMryfiersoirfritliiii 
thtisdilliicti  vai  mtbera*  QWiijnr^  or  ooca|Mer  of  the  prenises 
Swmbkkiht  WM'oaaeiatdl.r    A  fMrtoa  may  derive  m&  per* 
laaular  kcmfit  irom  an  earibaaiUBeBl  baiag  inade-agaiimt 
Ifeiaea,  irtiHy  ho  would^beJiahie  toi  dMribute  to  the-  n^nrir 
ofieodi  wibBokwiiiitb  '  Snat^ualjr  to  the  pasting  of  the  sta** 
tttto  •ttS'fifearS.  a»st  or  cooMiiMioftwas  frantd/gittfl^ 
joDaAolMi  tp  the  CommisMMn   oitiM9  #mr  4boaB  ^bo 
n^dwri  «ilbio  Ikab  •disuieiv'^^'tboae.wbo' taiight  derive 
a.  ibenefit  from,  tbe  efecnoa  of  a  eewoiv   ^    sustain  ao 
injury  iram  the  want  of  it.      ln>  EqpUrmn  Bnrimi^{a\ 
Ibo  comniision  la  kt  diese  Uamr  vit*  i^m$mgnammm  tos  ad 
mtpeaidtnium  vnlHa$^  fumUn^- guUtta$^'  «m$M8,  ^cei  aS 
mgidttmhim  per  qmmm  dtftdun  hifumodi  danUM  toniige^ 
fMtt  Miem,  H  qm  4erra$  vel  UMmettta  ibidem  tenetit  eva 
€omnnmiam^  jmsIut^  ami  piMcofittim  fartibm  ilUe  wel  tHam 
drfectionemcammodmm  et eahmiimtem  sen  eiiam  damnum  pet 
t$nuJUa$pradieia»4U9iiiiemi>9eI  suttine^epoietini*'*    80,  by 
the  otatttte,  the  Gommissionaa  ova  authorised   to  eni^f« 
tfaioai^  whose  de&idt  eny  damages  uajf  have  happened,  and 
who  faoUeth  >  any  laad%  or  may  have  any  hurt,  loss/  or  dhN 
advantiye  btyaaytiospedimanta  andamMjyancea^  and  that  aH 
those  persons  might  be  assessed.    Tbe  terms,  therefore,  of 
tliejwrar,  aswttU  as.  the  «tatuu»  ave  both  in  the  diirjaoclive. 
r  In  JUi0Sf€rsv.iScrO|gf«^4t  appeared  that  diopkintiff V-housia 
Yea-  Mt  aiUiate  wilbia  the  jurisdiction  of  the  GomnissiDn^ 
enhy  whom  the  assessment  was  ordered  to  be  made.  It  then^ 
foee  jnight  (to  aeofssaiy  to  shew  that  he  bad  received  a  benei 
fit».  as  ho  resided  out  irf  tbe  disliiet  for  which  he  was  tharged. 
Tlw.sMI«'S  Jac.  1.  c.  14.  provide^  thai  ^alf  wrils/eeiirers; 
water^courses,  &c«  witUn  4he  limits  of  two  miles  of  £011^ 

(a)  Page  lt7  b.  De  ffntfitt  H  FomiU^  ^e.   See  alio  Fitibsrberl's 
Natura  Bretiim,  113. 
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UB1«       might  etcape  free;  and   therefore   sack  etpoiitMai  to  1M? 

Stajvms    '^"^^  ^  ^  ^^  ^^'  ^^™  ootwkhin  dM  f«fo  and  < 

of  efoalil;/'    So,  also,  it  w  laid  down  (•)»  that  ^<  it  ai 
be  aeeeMed  io  the  tax,  aad  the  coUeelMr  dolh  -  »!■>■■*> 
goods  of  a  man  of  tint  to^ni  idio  wae  oot  uhaigiiMt  AeMQ^ 
that  4>ait.j  maj  baYe  and  lake  Jaia  actm  of  i 
the ,  distrainer  and  coUsotor,  for  that  he  m  1ms  fetit< 
look.weli  to  it»  that  he  whose  goods  wsmlafea  i 
to  the  chnige;"  and  the  Year  Book,  liHem.4.  fol.55.ii 
cited  in  support  of  that  position.  **  So,  in  the  case  of  severs, 
if  the  goods  of  one  Jwhkh  were  not  subject  tm  tbe  tax  or  !»- 
sees  imposed^  nrece  taken,  be  might  have  hb  action  iif  Insa* 
pass  against  the  distrmner,  and  recoiner  daasgea  tfaar^/' 
Sop  it  is  said  (6),  that  V  every  man  that  I 
within  the  level,  and  which  partake  of  the  go«d,i 
Ceoces  bring  to  them,  i>  to-be -itontribntoij  to-lhn 
It  therefore  appears,  that  persomi  within  the  diatiirt,-spnnaty 
chargeable  unless  they  receive  a  benefit  froaa  tbe  aewer  npam 
which  the  assessment  is  imposed.    So,  the  ( 
inps^  151  shews,  that tha statnle ianot  to  fani 
disjunctive,  but  is  applicable  only  to  those  parties  who-  assy 
participate  in  the  benefit  to  be  dedved  from  Ae  aewer, vond 
not  otherwise,    it  is  nowibr  the:GMirtto  say,  hosi^ftr  ihsr 
jurisdiction  of  tbe  Commiasionem  is  extended  bf  the  JMiiift 
iilvii  Geo.  iii.  c.vii,.  wbich  is  coffiped  tt>  locality  qsJir^  apd^nelb 
to  the  persons  rateaUe.witbia.  the  diatricl.   .  It  lias  been  esid^ 
tbatjtwoukl  be  incomrenioit  if  /tfas  CommiiijBonesa  wsrs 
obllg^  to  shew  whether  a  party  ma^  benefited  hgr  thednitigs 
ctr  no^;  but  faerie,  it  is  contended*  ithat  evidencn  is.not^enen 
admianble  to  allow  tbe  pacty. assess^  to  shew  vrhntbcr  she 
received  any  advantage  at  noL    .As  »to.  wh^bec.  thaplsirtiff 
wi(s  ^tled.  to  travfi^  the  pyesenipisnt  or  n^  is  ipnmiMiiitf 
as  it  is  impossible  tb^t  4he;C$)!juld  k^v^  htm  <wg»i>»>  ^  ^ 
proceedings  before  ibe  Commissiooers^    .i^|BBiiAi(;is|ie  bad 
been  acquainted  with  them,  tbe  decree  b  not  coodusaf^  aabf 

(s)  Page  Ita. (*)  Page  129. 
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rttae  gkttf^aS'JSeri.  8.  c.5.  #.11.  it  is  provided;  that  '^if  ah       1821. 
aotiOAof  trespait  be  broogbt  againat  atiy  person  for  takinfg    ^^^j^^go 


•.•dsstreaa  bj  aatlnrity  of  any  laws  nmde  by  virUte  of  the         «• 


*  CbuMBiaaion  of  Sewera,'  the  defendant-  may  justify  that  the 
dkUm^  Wii  nMde  by  Ae  authority  of  the  Cbmniissionersy 
adiiekUift  liltiiiCiff  umf  traferae;  and/ on  the  trial,  the  whole 

-maMrr  jmy  be  gjmii  1^  both'  parties  in  endence,  according 
te Ibalmtb of  the ftame. 
....  J  Cur.  adc.'vuli. 

Lard  Gbi^f  Jnsliee  Dallas  on  this  day,  having  stated  the 
'.pleariinga  and  Ibcta  aa  befort  At  fcttfa;  delivered  the  judg- 
ment of  the  Court  as  follows:-^ 
.  Id  Ifaia  case  it  will*  not  be  necessary  to  go  into  a  great  deal 
of  iMilter''lfaat  has  been  brought  fofwufd  at  thd  bar.    TIte 
qiMiMa  ilttbiiiitted  for  our  opinion  is  merely  this  : — ^Ought 
>sl»  phiotifftohave  been  adinitled  to  prove  what  she  offered 
eeideoee  to  eataMiaby  viz:  that  she  derived  no  benefit  from 
the  iewer,  in  respect  'of  which  the  assessment  was*  made  ? 
To-  Aia  peini  then;  the  pnssffiit  consideration  is  confined. 
/I)m  Seainiisaioiiera  are  only  to  Assess  those  who  receive^ 
or  erepiiMy  to  revp.  profit^  or  who'have,   or  may  sustain 
butt/*  loaii'  or  diadVMVlage)  ol-  ai  is  stated  by  the  Court 
m  hitman,  Vi  Seraggt  (a),  ^  It  dught   to  appear   that  ihe 
.pifty'ieceifcs,' or  is  likely  to    receive  a  benefit. **      This 
Ming  -chiarty  the  ground  of  the  jurisdicUon  of  the  Com- 
illladioiiMii'  it  h  not  necessary  to  consider,  with  reference 
SO  4he  present  purpose,  how  the  common  law  origiiiaify 
.  etoed;''  or   what    alteration    different    statutes   have    m&de 
fMtti  'time  to   time,   which    riiay,    upon    many   occasion?, 
leed  4o  very  important  questions.     Dore  v.  Gray{b),  was  an 
•ctson^of  tvenpess*  fcr  talcing  the  plaintiff's  goods-^lhe  de- 
Jeodant*  pleaded'  riie  general  itlsue;  ind  a  justification  unc)er 
tbeCoeimisiioners  of  Sfcwers ;  and,  on'li  case  resehred,  it  was 
stated  thmt'tbe  rate  wai  reguhirly  made,  if  the  Commissioners 

(a)  S  Maul.  ftSelw.  450  [h)  t  Te;m  Rrp.  SJS. 

VOL.  V.       .  h  % 


^2d  CASKS   III    SASnH   TKRfr, 

1821.       ImuI  jurisdiction,  and  whether  they  had  or  had  not,  ^ 
StI^rd     ^y  ^^'  Ja»"cc  BuUer  to  depend  on  the  fact,  whsAer  tiw 
••  party  assessed  derif ed  bene6t,  or  was  likely  to  dciise  benefit 

HAMtToii.    ^^^  ^^^  sewing;    and  it  being  found  as  a  fact,  thai  tbe 
phdntiff  might  have  sustained  disadvantage,  if  the  weska  had 
not  been  done,  the  Commissioners  were  held  to  have  jniis- 
diction^and  the  defendant  had  judgment  aecordiiigly.    Mm- 
ter  V.  Scfoggs  (a)  was  also  an  action  of  timpass,  vrtA  a  si- 
milar justification,  and  the  point  decided  was,  that  the  Com- 
missioners of  Sewers  cannot  assess  a  person  in  respect  of 
drains  which  communicate  with  other  drains  th^  fell  vOo 
the  great  sewer,  if  the  level  of  his  drains  is  so  moch  abofie 
the  sewer,  that  the  stopping  of  it  could  not  possibly  thraw 
back  the  water,  so  as  to  injure  his  premises,  and  if  he  be 
not,  and  it  does  not  appear  that  he  is  Ubdy  to  be  ben*- 
fited  by  the  works  done  upon  the  sewer.     In  die  present 
case,  the  plaintiff  offered  evidence  to  prove  that  she  de- 
rived no  benefit  from  the  sewer  in  question.      The  case 
states,  that  this  was  objected  to,  on  the  groniid  that  her 
house  was  within  the  district  comprised  in  the  decm^  and 
it  has  been  insisted  that  the  presentment  and  decree  were 
conclusive  against  her.     But  this  depends  on  the  qnesti«iii 
of  jurisdiction,  and  the  Commissioners  conld  not  condade 
the  party  assessed  without  allowing  her  an  opportviaty  of 
being  heard.  To  this  point,  the  two  cases  I 'have  referred  to^ 
fuUy  go ;  for  if  the  assessment  had  been  conehsk^  a^ 
could  not  have  been  reserved,  finding  a  feet,  so  as  to 
on  such  fact  the  question  of  jurisdiction  for  the  opinion  of 
the  Court,  namely,  (as  in  Maiters  v.  Scroggs),  that  the  party 
received  no  benefit ;  which  necessarily  implies  such  evideoce 
to  have  been  admissible  and  received  at  the  trial.    Thea^ 
cases  are  incompatible  with  the  ground  of  objection 
in  the  present  as  to  the  evidence; — namely,    that 
within  the  district,  was  sufficient :  for  such  was  the  < 
Masten  v.  Scroggs^  in  which  the  assessiKient  wns.l^  Ae 
Commissioners  for  the  limits  of  Holbom,  and  the  plaintiff's 
(a}3Mattl.liSelw.447. 
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house  was  situate  within  the  division  of  Holborn,  In  both  18JS}. 
these  oases,  therefore,  it  was  taken  for  granted  that  such  evi-  '  ^*^^ 
dence  is  admissible,  and  on  the  general  sense  and  reason  of  «. 

the  thing,  it  appears  equally  to  be  so.  In  some  stage  or  ^*""®*' 
otl^er,  the  pa^ty  who  is  to  bear  a  burtheh,  on  the  ground  that 
he  ^l^riyes^  or  is  likely  to  derive  a  bene6t,  or  is  in  danger  of 
takiog  some  hurt,  ought  to  have  an  opportunity  of  shew- 
ing that  no  benefit  is  or  can  be  derived,  nor  hurt  sustained. 
This,  be  has  not  before  the  presentment  is  made,  nor  while  it 
IS  making,  nor  before  the  decree,  nor  has  he  any  notice  of 
the  presentment  or  the  decree,  but  by  the  assessment,  and 
notice  of  such  assessment^  or  demand  under  it.  The  effect, 
therefore,  of  rendering  the  presentment  and  decree  con- 
clusive, would  be  to  decide  against  the  party  unheard,  and 
without  allowing  him  any  possibility  of  being  heard.  On 
giener^  principles,  thb  would  be  unjust,  but  it  is  enough  to 
state-  the  cases  referred  to,  in  order  to  shew  that  the  assess- 
ment.is  not  considered  as  conclusive.  This  is  fortified  by  the 
statute  23  Hen*  8.  c.5.  s.  11,  by  which  it  is  provided,  that 
**  if  aqy  actipn  of  trespass  be  brought  against  any  person 
for  ^taking  distress^  or  doing  any  other  act  by  authority  of 
the  comoussion,  or  ,by  authority  of  any  laws  or  ordinances 
jyijide  by  virtue  pf  the  Con^mission  of  Sewers,  the  defei^dants 
in  sm^.  action  sb^ll  9pd  may  make  avowry,  cognizance,  or  jus- 
lifica^onfor  ,tbe  taking  of  the  same  distress,  or  other  act, 
.aUfgjingri^  auc^  avovjrry  or  justification  that  die  said  distress, 
tf IQsp^,  9r  othfur  act,  was  done  by  the  authority  of  the  Com- 
mi^^pnei9,  (as  bjf  reference  to  the  statute  will  more  fully  ap- 
pearp»  whereupon  the  plaintiff  shall  be  admitted  .to  traverse 
such  CKUse  sp  alleged,  and  the  issue  shall  be  tried  by  a  verdict 
of.  tjnrelve  men,  .and  ngt  otherwise,  as  is  accustomed  in  other 
p^;9pnal.  actions;  and  upon  the  trial  of  the  issue,  the  whole 
matter  shall  be  given  by  both  parties  in  evidence,  according 
to  the  truth  of  the  same."  The  result,  therefore,  is,  that  in 
ik^  ^e,  fhejTiile  mnst  be  inade  absolute  for  a  new  trial. 

Rule  absolute. 

8  8   « 
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Monday,  JoHNSON,  Gent.  OBC,  8CC.  V.  BrAT,. 

Jane  4. 

An  attorney     Mr.  Scrjt,  HuUock,   in  the  last  Term,    had  oblaraed  a 

STp^SiiuTti  rule  niri,  that  on  payment  to  the  plaintiflF  of  the  «imrof 

irR^LoS'*  1/.  \U.6d.,  being  the  amount  of  a  verdict. recoTcred  ,hf 

nnlesThU  pri-  him  against  the  defendant  on  the  trial  of  the  cause,   the 

lin^by  th?  defendant  should  be  exempt  from  co8t«,  wl  the  pbmuff 

or^SSS«I2?*  restrained  from  suing  out  executoon,  and  that  he  miglil.p^ 

Mnstractionof  ^^  defendant  the  cofiU  of  this  application*    He  fpuoded^faia 

etublishing      motion  on  affidavits,  which  stated,   that  the  defendant  Jiad 

w£t?th^re-  employed  the  plaintiff  as  his  attorney,  to  prepare  a.bood 

^^••*^»  ^^}^^'  of  indemnity;  that  this  action  was  brought  by  ibe  plabbff 
Bey  Of  tnis  j»     *  %. 

Court  sned      as  sucb  attorney,  against  the  defendant,  to  reeover  Cne  sum 

men^'^f^S  of  2/.  iGs,  6d.  for  preparing  the  bond.    That  the  defendant 

eowed"iw'*"  pleaded  the  general  issue,  and  gave  notice  of  aet  off.   That 

than  5i.,  the      the  cause  came  on  for  trial  at  the  last  Ltneoltt  assizes^  before 

f o  restnlo  him  Lord  Chief  Baroii  Richards,  when  the  fdaintiff  esUblished 

ottTe^ttUon    Ws  claim  to  the  said  sum  of  2/.  l6s.  6rf^  and  the  dcfen<iant, 

for  costs,  al-    fyj.  ^^^^  ^f  evidence,  failed  to  establish  his  set  ofl^  bejfHid 

inoQffh  tne  *^ 

debt  for  which  l/.  5s.  for  >ahich  reason  the  plaintiff  obtained  a  verdk^  for 

wcofewbTe"  lA  H«-  &/.»  being  the  balance  due  to  him.  That  both  die 
47Gw.?lsr  plwn^ff and  defendant,  from  the  time  of  the  defcndao^a^cim- 
which  enacts,  tracting  the  debt,  to  the  present  applieatioii,  n^fded  at 
tion  should  be  Holbeach,  in  the  county  of  UncdUf  which  is  situate  wilfam 
ot^erConVfor  the  hundred  of  £//oe,  and  that  there  is  a  Court  of  Beq^esli 
cetdlU  "5? Md^'*®'^'  established  by  the  15  Geo.  3.  c.  64.  and  enlai^  ky 
recoverable  by  the  47  Geo.  3.  c.  37-  for  recovering  debts  not  exceeding  the 
ac't,°^in^  the  sum  of  5/.,  and  that  the  plaintiff  mi^t  have  recovered  Irs 
o^^tB  *«t?£  demand  against  the  defeddaut  in  that  Court.  The  learned 
Ashed  thereby,  Scijeant  referred  to  the  case  of  Baildon  v.  PiiUr(ay,  wbeie 
reasonof  aver*  it  was  held,  that  a  defendant  residing  within  the  jiiriscBcdoQ 
shonld'noth^e  ^^  ^^^  Court  of  Requests  for  the  city  of  Bath,  was,  by  the 
aoy  costs."       45  G(fo.  S.  c.  6?.)  entitled  to  be  sued  in  that  Cotirt  for  a  debt 

(n)  1  Clilt.  Rrp.  6S5. 
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under  10/.,  though  the   cause  of  ^action  accrued    and  the  18*21. 

plaintiff  resided  out  of  the  jurisdiction;  and  that  if  such  an  j^^^m 

action  were  brought  elsewhere,  the  Court,  on  motion,  would  •• 

deprive  the  plaintiff  of  costs,  ^^' 

Mr.Serjt.  Faughan  and  Mr.  Serjt.P^tf  afterwards  shewed 
tause,  on  an  affidavit  of  the  plaintiff,  which  stated,  that  he 
was  one  of  the  attornies  of  this  Court,  and  as  such,  had 
broughC  an  action  of  assumpsit  against  the  defendant  here, 
by  attachment  of  privilege,  to  recover  his  demand  from  the 
latter,  tb  whom  a  bill  had  been  <luljr  delivered  before  the 
coofmencement  of  the  action.     They  submitted,  that   he 
vas  entitled  to  do  so,  as  be  had  sued  as  an  attorney  of  the 
Court,  and  not  as  a  common  person,  and  that  he  was  not 
deprived  of  the  right  of  suing  here,  by  the  statutes  in  ques* 
Cion.    The  15  Geo,  3.  is  confined  to  debts  not  amounting  to 
40s. ;  but  by  the  47  Geo.  3.  tlie  jurisdiction  of  the  Court  is 
extended  to  51^    The  13th  section  of  that  statute  contains  a 
dause  precisely  similar,  in  terms,  to  the  London  Court  of 
Requests  Act  (a) ;  and  although,  by  the  10th  section  of  that 
statute,  it  is  provided;  that  no  privilege  shall  be  allowed  to 
exempt  attornies  from  th'e  jurisdiction  of  the  Court  consti- 
tuted  by  that  act,  it  has  yet  been  held,  in  the  case  of  Board 
▼.  Parker  (ib)f  that  attornies  plaintiffs^  were  not  compellable 
t^  soe  there  for  a  debt  under  5/.,  at  the  peril  of  costs.    The 
47  Geo.  3.,  however,  contains  no  clause  of  that  description. 
Jc  has  also  been  tacitly  admitted  by  this  Court,  in  Te^v. 
Madan{c\  and  Parker  v,  Vaughan^d),  that  they  would  not 
allow  a  nogp&stHm  to  be  entered  on  the  roll,  or  give  a  de» 
fendant  leave  to  plead  that  the  cause  of  action  ai^se  within 
the  jurisdiction  of  a  Coiu^tof  Requests,  where  the  plaintiff 
was  an  attorney,  unless  he  waived  his  privilege  as  such,  by 
ailing  as  a  common  person.    Here^  hpwever,  the  plaintiff  ban 

{«>  39  &  40  G^.  S.  c.  104. 8.  !«.—(*)  7  East,  ^r.— — (c)  %  B<>»^ 
&  Pul.  6jg9.       ■    ((/)  t  3os.  &  Pul.  39.    , 
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IWl.  not  wmved  his  pri?ilege,  but  brought  his  aclioii  as  aa  officer 
of  this  Coort,  whidi  be  was  clearly  entitled  to  do^  nnless  b^ 
had  been  esprenlj  prohibited  by  the  statutes  gim«  jvii- 
diction  to  the  Court  below. 

Mr.  Scqt.  Hulhck,  in  support  of  the  rule— It  is  ipitc 
dear,  that  the  plaintiff  mig^t  have  sued  the  defendant  in  the 
Court  where  the  cause  of  action  arose.    The  case  of  Board 
V.  Parker  is  distinguishable  from  the  present^  aa  it  turned  on 
the  construction  of  a  dtffereDit  act  of  Parliament,  in  which 
attomies^  as  defendants  only,  were  made  subject  to  the  pro- 
cesses of  the  London  Court  of  Requests ;  and  as  by  the  JOch 
section  of  that  statute  attomies  were  subjected  to  ihe  several 
processes  of  that  Court,  it  was  held  that  those  words  stand- 
ing iki  that  order,  nnist  be  takeu  to  refer  to  defendants  alone, 
and  then  that  the  maxim  applied,  that  expremo  tuitus  at  er- 
elusio  alteriuB.    Here,  however,  an  attorney,  whetlier  plaintiff 
or  defendant,  is  placed  on  the  same  footing.    It  is  necessary 
to  look  at  the  particular  words  of  the  statute  47  Geo.  3.  cS7| 
on  which  the  motion  is  founded,  from  which  it  is  manifest, 
that  the  Legislature  did  not  contemplate  diat  attomies  of 
this  Court  might  sue  here,  where  the  cause  of  action  did 
not  exceed  5l.     Hiat  statute  wa^  passed  for  the  general 
benefit  of  the  subject,  and  by  the  third  section^  additional 
Commissioners  were  appointed  for  putting  the  15  Geo.  3. 
c.  64.,  and  the  latter  act  in  execution,  who  were  d>ere* 
by  authorized  and  empowered  to  "determine  all  disputes 
and  differences  between  party  and  party, -for  any  sum  not 
exceeding  5/.|  in  all  actions  of  debt  which  might  arise  opon 
any  promissory  note  or  bill  of  exchange,  8cc.  and  aax»g 
other  actions,  all  causes  of  Q$$umput  and  insimul  camjnh- 
tusset,  as  well  as  all  those  founded  on  a  quantum  meruk  ;* 
and  by  the  ninth  section  it  is  enacted,  that  '*  it  niay  be  lawful 
for  any  person  (whether  he  reside  within  the  jurisdiction  of 
the  Court  or  not),  having  any  debts  on  the  balance  of  ac* 
counts,  &c.  not  exceeding  5L  to  cause  the  debtor  to  be  suns* 
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■toted  to  app^ear  before  the  Coirimiteioiiers,  who  were  ^m^  lesu 
powered  to  make  sucli  orders  and  decrees  between  the  par« 
liea  as  they  tnaj  think  fit;"  and  by  the  ISth  section,  it  was 
further  enacted,  that  '<  if  any  action  should  be  commenced  in  BaAv. 
any  other  Court  than  the  said  Court  of  Requests,  for  any 
debt  not  exceeding  5L,  and  recoverable  by  virtue  of  the 
15  Geo.  3.  and  that  tacf,  or  either  of  them,  in  the  md 
Court  of  Requests,  then,  the  plaintiflF  in  such  action,  should 
not^  by  reason  of  a  verdict  for  him,  or  otherwise,  have 
or  be  entitled  to  any  costs  whatsoever;  and  if  the  verdict 
should  be  given  for  the  defendant  in  such  action,  and  tha 
Judge  before  whom  the  same  should  be  tried  should  think 
fit  to  certify  that  such  debt  ought  to  have  been  recovered  in 
the  said  Gburt  of  Requests,  then  the  defendant  should  have  . 
double  costs,  and  such  remedy  for  recovering  the  same  as 
any  defendant  might  have  bylaw/'  And  by  the  25th  sec- 
tion it  was  provided,  that  "  no  attorney,  solicitor,  or  any  per- 
son prac^isitig  the  law,  should  be  permitted  to  appear  in  the 
said  Court  of  Requests,  as  an  attorney,  solicitor,  or  advo^ 
cate,  on  behalf  of  any  plaintiff  or  defendant,  or  any  other 
person,  or  be  admitted  to  speak  before  the  said  Court,  in  any 
^uie,  uction  or  matter,  in  which  such  attorney  or  solicitor  is 
not  himself  a  party  or  witness.''  It  is  therefore  quite  clear^ 
that  although  persons  be  not  resident  within  the  jurisdiction, 
yet  they  may  sue  there  for  any  cause  of  action  not  exceed- 
ing 5/.;  and  if  it  was  intended  that  attomies,  plaintiffs,  should 
be  excluded,  the  s^me  exception  would  have  been  introduced 
in  the  statute,  as  in.  the  London  Court  of  Conscience  Act 
S9  &  40  Geo.  3.  c.  104.  s.  10. 

The  cases  of  Parker  v.  Fiaughan,  and  Tagg  'v.  Madan^ 
have  no  application  to  the  present,  as  there  the  plaintiff^  an 
attorney,  had  waived  his  privilegei  by  suing  as  a  common 
person.  [Mr.  Justice  Bur rot^A.*— In  fVibMn  v.  IJojfd(d), 
it  was  decided,  that  an  attorney  was  not  subject  to  the.  juris* 
diction  of  the  County  Court  of  Middlaex ;   and  in  GanheP 

(4)  1  Doiif.  390. 
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▼.  Je8$op(fl),  it  was  bsld,  thut  aiHrttapiqr  HMghtj^s  lipyp 
this  Court  for  aiiy  sum  under  40s.,  «od  that  hfrOfPiqCttftJI 
his  privilege.]  Then,  at  all  events,  the  plvnliff .jbuM  Wf^ 
his  privilege  of  suing  in  Uiis  Coiirty'  hg  hairing  huf^jAiMPA^it 
in  LincolfiMre* 


liord  Chief  Justice  Dallas. — Xt  havings 
to  us,  that  the  construction  to  be  putoii  tbestat9He47'G0ib^; 
c.  37.  <mttst  be  diffesent  fsom  that  of  the39tfc  Mfileft:^ 
c.  104.|  as  they  vary  materially  in  tesa^^  il  appears  iM9ce»- 
sary  to  look  at  the  sections  of  the  Isnoflr  Ml^,wiw:k  hsm 
been  cited  in  the  course  of  the  aiyutticint^  ^wtHm  iba 
decision  of  the  Court- of.  King's  BencJk^  m  tb#  «astlof 
Board  v.  Parker,  and  see  how  far  ihe^preaem  ia  dMngiudb* 
able  from  it,  before  we  give  a  doci^ve  opioion. 

Cur*  Mfo.  tuk. 


His  Lordship  now  delivered  the  judgment  of  the  Cou|t>as 
follows:—  ... 


The  motion  made  in  this  cause  on  the  part  of  the  de»> 
fendant,  is  founded  on  the  statute  47  Geo,  S.  t.  37.,  irhiHl  il 
ekpianatory  of  a  former  act  of  the  15  Geo.  3.  c.  64.,  m* 
tituled,  <'  An  act  for  the  more  easy  and  spe^y  jecoveqhef 
small  debts  within  the  hundred  ot Elhe.  in  ihe  cowity'^C 
Lincoln/*  and  extends  the  jurisdiction  of  the  Court  of  R«« 
quests  established  for  that  purpose,  to  certain  pariabes  ip^  iba 
hundred  of  Kerton,  in  the  same  county. 

These  acts  enable  a  plaintiff  to  recover  in  actiona  of  of- 
9uthpsit,  and  in  all  causes  founded  on  a  fjuanium  menriip  aoft 
cxceedinjg  five  pounds.  By  the  15th  sect  of  lhe.47-Gao.  4., 
it  is  enacted,  that  '<  if  any  action  or  suit  shall  be  commeiiced 
in  any  other  Coiirt  than  the  Court  of  Requests^  for  any  debt 
not  jexceeding  5L,  and  recoverable  by  virtue  of  that  and  ^ 
Cormei:  acl^  or  either  of  them,  in  su^h  Court  established 

(a)  %  Wib.  4f , 


ER4T. 


IN  THt  tWCCftm  mSAR  or  OKD.  IT.  631^ 

IlkeM^,  then,  file  ^lamiiff'shaB  not;  by  reason  of  a  verdict       1821; 
t^Km;  bateiQT  be  entided  to  any  costs  whatsoever.*^  joHiisoir 

'  The  jMntilPs  action  iar  fourided  on  mindeUtdtus  assump^ 
9it/maii"'ii96  citi  ^  qumhim  memt,  andf  was  brought  in  this 
Court.  The  venue  was  laid  in  the  county  of  Lincoln,  and 
be  obtained  a  verdict  for'  iL  lis.  6d.  only.'  My  Brother 
iMfa^bflS  dbtaned  a  mle;  calling  on  th^  pfadritiflT  to  sbew^ 
oiuie  trtiy  he-shoiild  not  be  'restrained  fr6m  taking  out 
eificulion  for  costs.  The  plaintiff's  answer  to  Aisf  inotion 
11^  that  be  i#  an  attorney  of  this  Court,  tad  diat  h6  hak 
sottd  in  thi»  caii^  by  attachoient.of  lAivilege;  and  we  are 
of  opinion  that  this  is  a  decisive' answer  to  the  motion. 

There  can  be  no  doubt  that  an  attorney  has  the  privilege 
of  suing  «0  siich  by  attachment  of  privilege,  m  die  Court  of 
which  he  is  a  miiallar.  That  prtvilegcr  is  particularly  recog- 
nized in  tkm  case  of  Gardner  v.  Jntop  (a\  where  it  is  said 
to  be  allowed  him  for  the  sake  of  the  Court  and  the  suitors; 
If'  be  su^d  as  an  ordinary  maii  by  original,  then  be  is  to  be 
cdnsidered  as  any  other  plaintiff,  as  was  held  in  Tagg  v. 
Madan(b)f  and  Parker  v.  Fat^han  (c).  This  privilege  how^ 
evev  may  be  taken  away  by  ihe  express  words  of  ah  act  of 
Parfianient,  or  by  the  conistruction  of  a  statute,  in  Which 
express  words  are  not  to  be  found,'  as  appears  by  the  case  of 
Btans  t.Joneiidy.  There,  the  plaintiff,  an  at'tohiey,  sued  the 
defendant,  rending  in  fVtdes,  by  attachment  of  {privilege  issued 
out  of  the  Court  of  King's  Bench,  for  words  spoken  in 
Waldi  He  laid  his  venue  in' a  Welch  county,  in  order  that 
be  might  have  the  benefit  of  the  statute  13  Geo.  3.  c.  51. 
si  r,,  aiid  tri^  his  cause  at'  Hereford,  being  the  next  English 
county,  and  obtained  a  verdict  for  five  shillings  'only ;  and 
Lord  Ken^',  who  'triied  *  the  'cause/  certified  uiftler  that  act, 
that  the  defendant  was  resident  in  the  dominion  of  Walps  at 
the  time  of  the  service  of  the  writ;  and  the  Court  of  King's 
Bench,  in' Michaelnias Term,  1795,  ordered,  according  to 

(a)  t  WiU.  4S (6)  1  Bos.  St  PoL  62^.  (c)  «  Bo8.  &  Pul.  S9. 

(if)  6  Term  Rep.  500. 
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Ae  dbaeticm  of  Ae  4cU  Aflt  a  ji 
J^^^     be  enteltd.    It  viw  certwily  a  :ao«Mi  taiirttfiirthmqf  Ih* 
#.  aMMl^  Ikat,  the  pkintii;  «ho  had  its  heaefit  ibr  Aepur- 

of  lnel/AoaU1>e  iMHHKl  hyibe  protiaiMs  of  H  in 


.  llMf  eues  have  been  decided  by  Ifae  saperior  CtrntU^ 
on  the  subject. of  aa  cttomey'f  pritilcBe;  bot  it  w  aot 
■eoesiary  lo  cite  aoj  oiker  than  that  of  Board  w.  Parketify 
The  priociplea  oa  which  we  now  decide,  do  not  militale  wi* 
the  decistoo  in  that  aaie.  There,  the  pkintiff,  who  was  an 
attorney  of  the  Court  of  King's  Bench,  linng  at  Baik,  Hd 
busioeas  .there  for  the  defendant,  iriio  lesided  withai  Che  eiif 
of  Loan^a,  and  was  liable  to  bti  Med  in  the  OMirt  «if  Re- 
quests there.  He  laid  his  venue  m  jS^Miienfltakifa,  and  oIh 
tained  a  mrdict  fsr  42.  8s.  6d,  only;  and  thvCoart  beld^  Aat 
though  tfie  demand  might  have  been  r^oovered  as  the  Court 
of  Itequeits,  yet^  that  the  pbiatiff  Was  entitled  to  ene  as  an 
attorney  in  lus  owi)  Coiprt,  and  was  not  oompeUaU^  andsr 
the  99  &  40  Geo.  S.  c.  104>  to  sin  die  defeadaat  in  *e 
Court  of  Bequests ;  add  Lord  Eilenbarough,  in  giving  hit 
opinion  in  that  case,  said,  that  "  attoniies^  defendants^  were 
express^  by  the  tenth  section  of  that  act  made  sutjeet  lo  in 
several  processes,  <irders,  jadgmeats^  aad  eiccatioaa  of  llat 
Court  :"--^«nd  ^refore  he  inferred,  that  aHotassa,  fduatiffs 
were  not  meant  to  be  inolnded.  But  it  is  aMaifiwty  that 
unless  the  attorney  had  a  privilege  to  sue  hi  his  own  Court, 
and  had  a  eight  to  avail  himself ,  of  it,  by  auipg  «ft  aoch^  by 
attachment  of  privilige,  he  wonld  have  bcten  wiAia  Ifaeaet 
By  the  aonchiiiQn  of  bia  JLoidship'e  epanoi^  it  is  pkin 
iiat  he  did  aotxely  nnich  «a  that  grounds 
.  We  are  therefore,  of.  opinioa,  that  the  nde-jaastbe  dis^ 
ehufpsd,  but  without  costs. 

Rule  dischacged  accordiqgly. 

(«)  7  EM,  47. 
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Keats  v.  Hick.  Monday, 

Jane  4; 

This  was  an  actiob  of  debt,  on  an  annuity  bond.  '  Anannnity 

bond  given  in 
^   .  I  4:         connderatlon 

The  declaration  stated^  that  the  defendant,  on  the  6tb  July,  of  the  natural 

1812,  by  his  certain  writing  obfigatory,  acknowledged  him-  Uon  which  IT' 

self'to  te  hc'ld  and  firroty  bound  to  the  plaiutiflF,  in  the  sum  ^^J^J^^^^ 

of  860/.^  which  writing  obligatory,  was  subject  to  a  certain  ther,  and  for 

condition,  whereby,   after  reciting  that  one  Thomas  Moyer  proYinion  for 

l^eats,   in  consideration  of  the  natural  love  and  affection  ^^  SSnS 

li^'hich  he   had   for  the  plaintiff,  (his  mother),  and  for  the  nance,— need 
i.         1 1  .  .--..'  I  not  be  leglf. 

purpose  of  making  some  t>ro  vision  for  her  support  and  tered  under  the 

maintenance,  had  agreed  to  grant  and  secure  to  her  an  an-  Jath^'^'  %^ 

nuity  of  40/.  for  her  life ;  and  that  for  the  better  securing  the  *ppeared  that 

due  payment  (hereof,  the  said  Thomas  Moyer  Keats  had  sold  her  trade, 

requested'  the  defendant  to  become  jointly  and  severally  tStUig^tfiere^^ 

bound  with  him  as  his  sui-ety,  in  the  above  bond  to  the  ![?"»  together 
,  ,  .  , .  ,  ^^  whatever 

pTainuff,  which  he  had  consiented  to  do : — it  was  declared  money  she 

<hal  the  conditioh  of  the  bond  was,  that  if  T.  M.  Reals  and  KT^.^? 

the  defendant  should  pay  the  plaintiff  the  said  annuity  of  40/.  2luS?iChr  ^ 

faring  the  term  of  her  life,  by  two  equal  half-yearly  pay-  him  in  boii- 

metits  ih  each  year,  then  the  bond  was  to  be  void.    The 

plaintiff  then  assigned  for  breach,  that  120/.  for  three  years 

of  the  said  annuity  was  owing  to  her,  and  still  in    arrear 

and  unpaid.      The  defendant  pleaded,  first,  ml  debet,  se- 

conclly,  that  he  ought  not  to  be  charged  with  the  debt  by 

virtue  of  the  bond,  because,  before  the  making  thereof,  the 

plaintiff  having  for  several  years  carried  on  the  wine  and 

spirit  trade  to  great  advantage,  she  was,  on  the  6th  July,  1812, 

induced,  at  the  request  of  her  two  sons,  the  said  T%omas 

Moyer  Keats  and  one  Joseph  Keats,  to  sell  such  trade,  and 

that 'she  did  then  accordingly  sell  the  same;  and  that  the 

money  ariring  tlierefroni,  together  with  whatever  money  she 

possessed,  amounting* to  1000/.  the'  plaintiff  advanced 't(j 
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IMI.  her  two  sons^  to  place  them  out  in  busiDeas;  and  tfaatj  in 
^^^  coorideratioD  thereof,  it  was  agreed  between  her  and  tfaem^ 
that  each  of  them  should  give  her  an  annuity  bonil  of  40  per 
mnmtm,  and  that  ihey  should  procure  some  person  to  Join 
with  them .  by  way  of  further  security,  for  the  punctual 
payment  of  such  *two  several  annui^ ; — ^that  in  pursoafii^e 
ef  Aesaid  agreemeAl,  the  said  nomas  Mvyer  Jteerfi'sira 
the  defendant,  as  security  for  him,  executMl  and  dfliiteire'd 
the  bond  in  the  declaration  mentioned  to  the  plainBIF,  who 
accepted  the  same  for  the  connderation  aforesaid.  "Hie  de- 
fendsut  then  averred^  that  no  memorial'  was*  enroHeA  ii  the 
High  Court  of  Chaaeef7,  within  twenty  days  of  the  execu- 
tion diereof,  according  to  the  statute  17  Geo.  3.  c,  ^j^ 
whersby  the  said  writing  obligatory  was  nnll'  imd  void. 

^e  plaintiff  joined  i»ue  on  the  first  fitn,  waA  zstO'At 
Second,  protesting  that  it  was  insufficient  in  law,  neveilbdess 
for  replication  in  tl^  behalf,  she  said,  thai  the  defendant 
did  not  deliver  the  said  writing  obligatory,  nor  did  she  ac- 
cept the  same  in  pursuance  of  tlie  agreement,  and  4br  the 
consideration  in  that  pl^  mentioned,  on  whicb  issue  was 
also  joined.    . 

There  were  otlier  pleas,  stating,  that  the  plabuiff  had 
advanced  to  Th4>mas  Moyer  Keats,  the  said  sum  of  lOOdT. 
before  the  making  of  the  bond,  and  dia^  in  considenfhon' 
thereof,  it  was  afterwards  agreed  between  her  and  him,  that 
the  laAtar  should  give  her  an  anmiity  bond  of  4(Mf.  per  «ririMR, 
and  that  he  should  get  some  person  to  join  with  him  byway 
of.  further  security,  for  the  punctual  payment  thereof;  that 
beficire  the  making  of  the  bond,  she  bad  advanced  dtveraaiuas 
of  money,.  aoMMinting  to  1000/.  to  her  twosoos^  ix^^ace 
them  out  in  busioess^  and  that  the  annuity  in  the  coaRiiii4Ni 
of  the  bond,  in  the  declaration  mentioned,  was  granted  fay 
the  said  Thomas  Moyer  Keats  to  the  plaintiff  for  a  pecu^ 
niai^  consideration,  to  wit,  1000/.,  advanced  to  him  by  her^ 
On  these  jp|eas|  issue  was  also  joined. 
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At  the  trial  of  the  cause,  before  Lord  Chief  Justice  DalloM        1^1. 

«t  GuUdkall,  at  the  Sittings  after  the  last  Term,  the  execu*        j^^s 

tion  of  tbe^bond  bj  the  defeudant  was  proved,  and  that  hb 

had  paid  the  anouity.  to  the  plaintiff  for  four  or  five  ysats^ 

and  that  three  years  were  then  jn  airear.    The  defendantjia 

suppqrt  pf  the  second  plea,  gave  in. evidence  an  affidavit  of 

Ihe^  plaiuti^,  i^ii^  which ttl^  Court  of  Kingfs  Bencb  had.bem 

kt«lj,iiipvfd  agjainat  the  defendant's  solicitor,  to  deliver  uf; 

thf  bop^d.  in  quf^tiouiv  wherein  she  stated^  that  for  several 

years  Jilter .  her  Jmsb^nd's .  death,  she  .carried  on  the  vwiao 

and  ^rit  jtrade  to  ^t^ml  ad?ant9ige,'  and  .was  induced,,  at.  th9 

r^uesjt  ^i,  her  twcj^souf^^lo  sellb^sr  t^^e^^^mid  that 'the  ynoo^j 

arising  therefromj    together  with  whatever  monies  she  post 

sessed,  she  advanced  to  them  to  plaoe  ibem  out  in  husinesai 

and  as  she  would,  ^  by  such  advance,    leave  herself  entirely 

defititute  ef  the  means  of,  subsistaooe,  it  was  agreed,  that 

each  of  hcyr  two  sons  should,  give  her  an  annuity  bond  -for 

40/.  ptr  annum^  and  that  they  should  get  some  person  to  bo 

a  collateral  security.   .It  was  .also   proved,   that   on.  th^ 

plaintiff's  sons  being  desired  to  assist  her,  the  one  said^ 

that  *^  he.wouU.do  as  his  brother  did.'' 

*     '  .    >( 

for  the  dafendaat,  it  was  contended,  that' as  the  hood  was 
gnmted  in  part  for  .a  pecuniary  coosideration,'  it .  required  -to 
bp  eocoUedunder  the  statute  17  Geo.  3.  c.  d6. 

Ilia  Lopdship  left  it  to  the  Jury  to  determine,  whediev 
it  was  granted  ia  whole  or  in  part -for  a  ftecuniary  eon* 
sideratioii,  and  Ikey  found  a  verdict  for  the  defendant  on  the 
second  pleU;  but .  liberty  was  given  ihe  plaintiff>  to-me«e, 
that  judgment  might  be  entered  up  for  her,  notwithstanding 
such  verdict... 

Mr.  Serjt.  Ombw^  on  a  former  day  in  this  Term,  had 
accordmgly  obtained  a  rule  nin,  that  the  plaintiff  roighl^ 
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1M1«  M  libettj  fD  enter  up  jik^pncot  for  laol.;  htmg  the  an^in 
^^^  of  the  anoaitj.  He  mibinitled^  Hut  as  lUe  bood  iM  giMi' 
ia  cooiklenitiou  of  the  plttntiff's  resiifkiiaft  her  bnsbeH  W 
ber  sons,  it  was  DOt  neoeaeary  to  be  eiirolied  ;  and'  that  e^m 
if  it  had  been  given  accordtog  to  the  terns  of  fl^  Bet&eUt 
plea,  no  memorial  was  reqnnite^  as  ft  waa  ibei^'  slhWd,'11lilf 
ahe  bad  acid  her  budness,  and  the  money  ariAag  tbeiMrbltf, 
which  was  indefinite  and  iracfertafat;  and  had*  00  regaid  to  a 
pecmiary  tonsideration^  wkbin  the  ttieaning'0f  4ie  atato^ ; 
and  he  relied  on  the  cases  of  Hmii&n  ir.  lAmk{tt\  Oap^^ 
r.  FFiiieMmmijb),  Horn  v.  Hom(e),  and  Doe,  d.  JohmMn^. 
PAUI^{d),  as  being  applicable  to,  and  decisive  of  M 


Mr.  Se^t  Lem  now  shewed  eaose.  Hie  afiidafit  of  the 
plaintiff,  on  which  the  second  plea  is  founded,  diews  most 
clearly,  that  the  bond  was  given  tar  a  pecmiiaiy  consideration^ 
it  was  therefore  unnecessary  to  prove  the  precise  amoinit; 
and  the  defendant  is  entided  to  retain  ttie  verdict  found  for 
|iim  on  that  plea.     . 

The  money  arising  from  the  trade,  together  with  whatevel' 
money  the  plaintiff  might  possess,  were  both  capable  of 
being  ascertained  at  the  time  the  bond  was  given.  Altboiigh 
it  appears  upon  the  face  of  it,  that  die  annuity  was  granted 
in  consideratioB  of  the  natural  love  and  adectibn  which  tU 
plaintiff's  son  had  for  her,  still,  it  was  granted  widi  refefence 
to  a  pecuniary  consideration,  which  niigbt  have  Been*  reduced 
to  a  precise  and  definite  sum  at  the  time.  This,  therefore^ 
is  not  similar  to  the  case  of  a  voluntary  annuity,  or  th6  mm 
resignation  of  a  trade  or  business  by  the  grantee,  for  dis 
assigned'  to  the  grantors  whatever  mbuey  she  was  possessed 
of  at  the  time,  and  the  bond  therefore  required  to  be'entdkl^ 
according  to  the  terms  of  the  statute. 

(a)  5 Term  R^.  639.  ■         (6)  4  Ttrm  Rep.  79Q.  (Q  7  £sit^d». 

(i)  1  Tiunt.  356.    * 
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Mn  Serjt.  Om?o«^  .in  iuppiirt  9f  die  nd6.r^l  19  qt^       l^lf* 
div,  tUl  wickter(iraiH»  M  fmm  evlMitiev  the  bond  iq       ^?X^ 
ftMstka  did  not  refuivo  |o  tefMiiiMifdiMd.    Ih  conatrmB       «?« 
Ike  promiMis  of  the  aletiitc^  it  .is  neossiaiy  to  }9ok  it  die 
whole  M^texi  meller^  vUeh  eMrelf  tqImm  to  tho^enmiides 
I  ttre^Mitad  ie  oowidMlKm  df  eomcAing  jnM.    Tbf 
efDoc^  d.  JeAmftMi  T«  PMUifs,  ^  dtifvwqiir  ttli^l  die 
fldiere.  itwee  lieU»  itwidie  flWMvial  ve^  n^ctssaiji 
to  ke  eonllttd  A)f  en  enoiiilr«miiA  in .  lowidertitkw^  of  ib» 
panlBe  leNgqieg  her  tiadt  end  keMboUvpieiei^li^  te  tboi 
gnmtor;  lhoi«h  pettiif  flm  mmdeaaUon  wee  beok  debtp^ 
end  etock  »  trede«  tba  fonper  eif .  which  weie  specified  lim 
%  achedtfle,  ^eod  their  enMuni  aicerleioed  et  ihe  lime^ 
.  So,  in  Hulton  WpLemU^  it  wei  deieradned  thut  en ennvit^ 
granted  in  conaiderttion  of  the  graqtee  twfg^ing  fait-4itna||ioa( 
ei  master  of  an  academji  in  favour  of  die  grantorj  need  not 
be  registeUM^  even  tifoiu^  at  the  tipie  of  the  grant,  the 
grantee  agreed  to  assign  over  to  the  giwlor  hie  fixtures,^ 
hoosehold  furniture,  &c,  at  an  apfraised  value^  and  to  ad- 
vance the  sum  of  500/.  to  the  grantor  by  waj  of  loan,  to. 
be  repaid  witif  iptereat.    That  was  dearlj  a  pecumarj  cpii- 
aideratipJV   and  ^t  the  Court  were  of  opioion  that  no 
enrolni^et  was  necessary^  and  no  distinction  can  be  drawn 
between  the  relinquishing  on  selling,  a  trade ;   diey  are  in 
terms  the  juune^ 

So,  in  CfieQ%By  v.  fVUienoom^  it  was  decided,  that  if  an 
annuity  be  granted  in  consideration  of  the  grantee's  giving 
up  his.busineiis^  the  grantor,  it  need  not  be  registered^  and, 
Liord  Kaqfpn  there  saic|  (a),  that  *^  it  was  apparent  from  the 
preamble,  and  the  different  clauses  of  the  act,  that  the  legisla- 
ture did  not  intend  that  there  should  be  any  memorial  of  aa 
annuity  like  that;  that  it  was  evident  that  the  act  was  intended 
as  a  dheck  against  hard  btt^S^inSy  vid  that  no  decision  had 
extended dieprotisiona  of  the  firat. cbiuse,  beyond,  the oasef 

^}  4TenaR«p«79ai 
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IMl.  trtiere  the  consideratiooliad'  been  paid  in  money,  ody  U  b 
.  J^  notes ;  aod  Mr,  Justice  Buller,  in  furlbw  iHoatntiloa  of  Act 
>!L.  ^^^f  ^'^  (^)»  ''  ^^^^  ^^  seventh  section  prohibito  broker 
taking  more  than  10*.  for  eterjf  100/.  acttiaHy  paid/  lAUi 
shews  that  the  legislature  only  meant  amnnties  giTni  far 
money  alone.  *  Here  -''the  monqr  arismg  tIiei%froiD,*'a%ht 
be  the  money  arising  from  the  sale  or  profiti  <^  the  Inris  ^ 
sO|  ''  whatever  money  the  pkilltiff  possessed,^  wis  eqoaBj 
vague  and  indefinite.  The  bond  states  "no  pecomaiy  oAa- 
sideration,  nor  was  there  in  fact  any  money  paid  ar  the 
time  of  its  execution,  and  the  sum  given  by  Ae  plaiiiuff  tor 
her  sons  for  dieir  advancement  in  trade^  was  previous  to  the 
transaction  in  question;  and  as  the  case  of  Doe,  d.'JioihuiOH 
V.  Phillips  is  far  stronger  than  the  preseuty  the  plibntiff  is 
by  bw  entitled  to  recover. 

Lord  Chief  Justice  Dallas. — ^Tbis  wolild  be  a  hanf 
case  on  the  plaintiff,  if  the  defendsnt  should-  succeed^ 
althoagh  he  stands  in  the  situation  of  surety  only.  Hie 
Court  will  give  effect  to  the  action,  if  it  be  possible,  and 
if  it  can  be  done  consiitently  with  the  rules  of  law,  but  we 
must  not  suffer  dur  feelings  to  prevail.  ''  If  it  be  necessary 
that  a  memorial  of  the'  bond  should  have'  been  enrolled, 
the  defendant  mast  retain 'the  verdict,  whrch  has  been 
found  for  him  at  the  trial ;  but  it  is  necessary  to  look 
at  the  substance  of  the  transaction,  as  this  does  not  ap- 
pear to  me  to  fall  within  the  principle  of  the  common 
case  of  an  annuity.  The  consideration  foir  which  it  was 
granted,  was,  in  point  of  fact,  not  only  the  relinquirfimeiit 
of  the  plaintiff's  trade,  for  the  natural  love  and  affaction 
she  might  bear  to  her  sons,  but  also  an  advance  to  them  of 
whatever  money  she  possessed  at  the  time  of  the  ezecotioo 
of  the  bond.  It  is  impossible  to  ascertain  what  sum  Aat 
might  have  aniounted  to  ;^that  therefore  diatinciiUies  this 
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tate  (hun  thpse  which  have  preceded  it.  In  Hutton  v.  Lewis,  ^^« 
the  annuity  was  granted  in  consideration  of  the  grantee's  Haati 
jKsignitig  jbis  professbn  of  a  scboohnaater  in  favour  of  the  ^*^^^ 
granlory  and  at  the  dme  of  the  grant,  the  former  entered 
info  an  agreement  to  lend  a  aum  of  money  to  the  latter,  to 
be  repaid  with  interest;  but  the  Court  held,  that  as  the  loan 
was  at  die  option  of  the  grantor,  it  formed  no  part  of  the 
.oonsideration  of  the  anmait;,  which  was  therefore  confined  t^  . 
the  grantee's  resigning  his  ntuatioo  as  a  schoolmaster  in 
favour  of  the  grantor,  and  consequently,  that  the  annuity  need 
not  be  registered.  That  decision,  therefore,  leaVes  the  pre- 
sent case  to  stend  on  its  own  general  grounds;  but  it  has 
been  contended,  chat  as  the  consideration  consisted  partly  in 
the  plahitiff's  relinquishing  her  busiiiess,  and  also  in  ad- 
vancing whatever  money  she  was  possessed  of,  it  must  be 
laken  to  be  in  part  e  pecuniary  consideration  within  the 
.meaning  ttf  the  statute.  The  case  of  Doe,  d.  Johnston  v. 
Phillips,  }yr9A  decided  sul>sequently  to  that  of  Hutton  v. 
Xearts  and  seems  to  me  to  be  in  principle  scarcely  distin- 
guishable from  the  present.  There,  the  grantee  resigned  her 
trade  and  premises  to  the  grantorj  aiKl  part  of  the  considerr 
ation  was  stock- in  trade  and  book  debts  amounting  to 
'  S80/.  It  appears  loo,  19  that  case,  tliat  their  value  was  as- 
certained and  specified  in  a  schedule;  but  here,  the  con- 
sidaration  was  indefinite  and  uncertain ;  and  Lord  Chief 
Justice  Mansfield  there  said  (a)  that  <'  to  bring  an  annuity 
within  the  aqt^  the  consideration  must  be  money  only.**  Here, 
it  }m  quite  dear  that  the.  consideration  was  not  moniy  alone, 
but  the  relinquishment  of  the  plaintiff's  business,  and  the 
money  arising  therefrom^  which  formed  the  most  materiel 
part  of  it.  On  the  whole,  therefore,  I  am  of  opinion  that 
no  memorial  was  necessary  to  be  enrolled ;  and  consequently, 
thirt  this  rule  must  be  made  absolute. 

Mr.  JuMioe  Pakk. — ^I  am  extremely  hB|^y  to  conci«r 
vrith  my  Lord  Chief  Justice.    I  at  first  felt  some  difficulty; 
(«)  1  TaoQt.  567. 
VOIi.  V.  T  T 
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iasi.  ^^  ^^  ^°^  ^^^  ^®  <^>^  ^f  ^^  ^*  PhilUpi  goes  tb 
full  length  of  the  present.  In  Horn  v.  flbni^  it  was  der 
termined^  that  the  statute  17  Geo.  3.  c.  26»  as  appears  froni 

W'c«*  the  whole  purview  of  it,  is  confined  throughout  to  aDnumes 
granted  upon  pecuniary  consideration  alone,  and  L^>rd  Elkm^ 
borough  there  said  (a)  that  '^  the  body  of  the  act  was  not 
general,  but  was  only  meant  to  api>ly  to  annuities  granted 
upon  pecuniary  considerations,  and  that  thei  whole  range  of 
the  act  shewed  it."  Here,  the  transsction  between  the  parties 
appears  to  me  to  be  most  praiseworthy,  viz.  the  relinquisbr 
ment  of  a  business  by  a  mother  in  fiivour  of  her  sons,  from 
whom  she  was  to  receive  an  annuity,  as  a  provision  for  her 
future  support  and  maiutenance ;  and  taking  all  the  circam^ 
stances  of  the  case  together,  the  object  of  the  annuity  was 
fair  and  reasonable  in  itself,  and  the  parties  did  not  inteod 
to  evade  the  statute  by  not  having  caused  the  bond  in 
question   to  be  enrolled. 

Mr.  Justice  Burrough.^I  entertain  no  doubt  whatever 
but  that  the  plaintiff  is  entitled  to  recover.  As  a  mother, 
she  was  bound  to  provide  for  her  children : — she  did  so^  by 
placing  them  out  in  trade.  Altliough,  at  the  first  blush, 
it  seemed  to  me  that  the  annuity  was  granted  partly  on  a 
pecuniary  consideration,  still,  i  am  happy  to  concur  with  tlie  « 
Court  in  thinking  that  it  did  not;  and  the  case  of  Doe 
▼k  PhilUpi  appears  to  be  decisive  of  the  present. 

Mr.  Justice  Rich  abosok. — The  substance  of  the  trans* 
action  between  the  parties  clearly  was,  that  the  plaintiff 
should  make  a  provision  for  her  sons,  by  placing  them  oat 
in  trade.  l(  that  be  so,  the  pecuniary  consideration  is  ind- 
dental,  and  not  the  substantive  cause  for  which  the  annoitf 
was  granted.  Independently  of  thb,  however,  I  think  the 
case  of  Doe  v.  Phillipi  is  in  point,  and  consequently  that 
(his  rule  must  be  mad^ 

Absolute. 

'  («)  7  E«it,  53t. 
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REGULA  GENERALIS. 

It  is  ORDERED^  That  in  all  country  ejectments,  which 
hereafter  shall  be  served  hefore  the  essoign  day,  either  of 
Michaelmas  or  Ea$ier  Term,  the  time  for  the  appearance 
of  the  tenant  in  possession  shall  be  within  four  days  after 
the  end  of  such  Michaelmas  or  Easter  Term,  and  shall  not 
be  postponed  till  the  fourth  day  after  the  end  of  Hilary  or 
Trimly  Term,  next  respectively  following. 

R.  Dallas. 
J.  A.  Park. 

J.   BURROUGH. 

J.  Richardson. 


END   OF    EASTER   TERM. 
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PRINCIPAL  MATTERS. 


ABANDONMENT. 
See  Insdxancb,  8. 

ABATElfENT. 
See  Arrest,  2. 

ACCOUNT  STATED. 
See  Assumpsit,  2. 

AC  ETIAM . 
5eeVARiANCB,  6.   . 

ACnON. 

See  CONSTABLB. 

LlMITATIOHS,  StATVTB  OF. 

ACT  OF  BANKRUPTCY. 
See  Bankrupt,  1, 2.  4. 

ACT  OF  PARLIABIENT. 

See  Statvtbs. 

ADMINISTBATOB. 

SeeVxmavmnM.  . 


AFFIDAVIT. 
See  Bail»  6. 

KSCOTERY,  1. 

AFFIDAVIT  TO  HOLD  TO 
BAIL. 

See  Arbbst,  3. 
Variancb^  8. 

1.  An  affidavit  to  hoM  to  bail  bj 
the  plaiDtiff;  stating  that  th^  de- 
fendant waa  indebted  to  him  in 
a  certain  enm*  aa  indoreee  of  biUa 
of  exdiange,  drawn  by  B.  F. 
upon  and  accepted  by  the  do* 
midant,  pmrable  to  the  order  of 
the  said  A  F.  at  a  day  then 
paaty  and  iadoraed  to  the 
plaintiff,  — is  aofficient,  wilhont 
nirther  ahewing  the  relation  be- 
tween the  plaintiff  and  defend'* 
ant  So,  an  affidavit  stating  that 
the  defendant  was  indebted  to 
the  plaintiff  in  a  certain  sum,  as 
indorsee  of  a  bill  drawn  bj  £L  F. 
npon  and  accepted  by  the  do* 
fendanty  pajaUe  to  the  order  of 
JL  A  at    a  day  the»  psa%-^ 
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AGENT. 


is  eqnallj  sufficient  and  certain. 
Lamb  v.  Newcombe,  M.  1  G.  4« 
Same  v.  Edwardt,  ib.  Page  14 
.  So,  an  affidatit  of  debt  made  bj 
/  5.,  that  the  defendant  was  in- 
debted to  the  plaintiff  in  a  certain 
snm  as  acceptor  of  a  bill  of  ex- 
change, bearing  date  on  a  certain 
day,  drawn  by  the  plaintiff  on, 
and  accepted  by  the  defendant, 
payable  two  months  after  date 
thereof,  and  dne  at  a  day  now 
past, — ^is  svfficient,  without  fur* 
ther  shewing  the  relation  be- 
tween the  plaintiff  and  defend- 
ant, or  adaing  that  the  bill  re- 
mained unpaid.  Warm$ley  v. 
JKaoey,  M.  1  G.  4.  52 


AOEMT. 

1.  A*^  an  auctioneer,  beings  em- 
ployed to  sell  an  estate  belonging 
to  B.f  entered  into  and  signed  an 
agreement  with  C,  for  the  pur- 
chase, in  his  own  name,  as  agent 
of  B.f  and  B.  shortly  afterwards 
signed  it,  and  added,  '*  I  hereby 
sanction  this  agrsemedt,  and  ap- 
prove of  ii.'s  having  signed  the 
sane  on  my  behalf:"— Held,  that 
A*  was  not  personally  respon-' 
sible.  .^ftllfo  T.  Zswemler,  H. 
\&%O.A.  270 

2.  The  mere  circomstance^ef  a  prin- 
cipaFs  drawing  bills  w  hb  factor 

.  lo  wlM>m  goods  WM>9  eenstgoed, 
to  he  nrovided  for  out  <Mf  the 
prooeeos  of  such  goods,— does 
not  authorise  the  factor  to  pledge 
ibem,  for  the  purpose  of  raising 
money  to  meet  the  bills: — Where , 
therefore,  the  factor  had  become 

.  bankrupt ,  and  the  pawnee  had 
afterwards  sold  the  goods  :— 
UeM,  that  the  principal  might 
recover  as  against  him,  the  whole 
of  the  proceeds  of  suph  sale,  in 
ani  action  for  money. had  iiild.re- 


AMENDMENT. 

ceired,  altbougli  the  factor  had 
appropriated  part  of  the  money 
advanced  by  the  pawnee  to  the 
payment  of  one  of  the  bills 
drawn  by  his  principal.  GUI  t. 
jKvMer,  E.  2  G.  4.  Page  MS 
.  Whefe  a  foreign  merchant  con- 
signed goods  to  bis  correspon- 
dent in  JUmdoUf  wbo  pledged 
them  with  a  factor  as  anq  for  bis 
own  property,  and  received  the 
amount  in  advance,  and  after- 
wards became  bankrupt: — Held, 
that  tbe  factor  was  liable  to  the 
foreign  merchant  in  trover  for 
the  goods.  Duclos  v.  Rglamd, 
E.2G.A.  518, «. 


AGREEMENT. 
See  AoBNT,  1. 

USB  AVn  OCC0PA.TIO¥# 

Variance,  1. 

ALLOWANCE  OF.  BAIL. 
See  Bail,  S. 

ALTERATION, 
^ee  Wiu- 

AMENDMENT, 
5ee  Award. 

Of  Fines— See  tit*  Fiitb. 

Of  RBCovteiES— See  tit  Reco- 
very. 
See  also  Variance,  S,  8, 5. 

In  aii  action  of  debt,  to  fecofer 

Kenalties  against  a  sheriff*s  of- 
car  for  extortioR  under  tbe 
32  Geo.  2.  c.  28— the  Court  wili 
not  allow  tbe  declaration  to  be 
amended  by  inserting  new  counta 
on  the  23  Hen.  6.c.  9.  Wrigki 
V.  i4^0,  E.2C?,4.     .  830 


A»NmtY. 


aurest. 


mv 


ANNUITY. 

See  Assumpsit,  2.- 
Devise,  2. 
Executors,  1. 
Limitations,  STATtJTE  op. 

1«  An  annnity  deed  contained  a 
covenant  by  the  grantor,  that  he 
wonld  not  at  any  time  during  the 
continoance  of  the  annuity,  go 
upon  the  seas,  or  parts  beyond 
them,  without  first  giving  the 
grantee  seven  days  notice  in  writ- 
ing of  such  his  intention,  in  or- 
der to  enable  him  to  pay  such 
additional  premiums  -of  insur- 
ance as  might  be  incurred  on 
account  Uiereof,  which  premiums 
the  grantor  covenanted  to  pay  to 
the  grantee: — Held,  that  it  was 
not  necessary  to  state  such  co- 
venant in  the  memorial  under  the 
statute  53  Geo.  3.  c.  141.  Wood 
T.  Perrott,  M.  1 G.  4.    Page  03 

2.  A  tuT  btlA  bond  Jide  sale  of  an' 
interest  in  land,  where  the  con- 
sideration, in  part  or  in  whole, 
is  an  annuity  to  be  paid  to  the 
vendor,  the  consideration  for 
granting  such  annuity,  is  not  a 
pecuniary  consideration  or  mo- 
ney's worth,  within  the  meaning 
of  the  sUtute  53  Geo.  3.  c.  141. 
Where,  therefore,  the  plaintiff 
had  assigned  an  interest  in  coal 
mines  to  the  defendants,  in  con- 
sideration of  an  annuity  for  her 
life,  and  for  the  payment  of 
which,  a  bond  was  conditioned: 
Held,  that  such  bond  did  not  re- 
quire enrolment,  under  that  sta- 
tute. Jame9  r.  JameSf  £. 
2  6.4.  479 

3.  An  annuity-bond,  given  in  con- 
sideration of  the  natural  love 
which  a  son  bore  towards  his 
mother,  and  Cor  makiifg  some 
provision  for  her  support  and 
maintainance, — ^need  not  be  re- 


gistered under  the  17  Geo*  3. 
c.  26,  although  it  appeared,  that 
the  grantee  sold  her  trade,  and  - 
the  money  arising  therefrom,  to- 
gether with  whatever  money  she 
possessed,  to  her  son,  for  the 
purpose  of  esUbltshing  him  iii 
business.*  Keats*  r.- Hickf  E. 
2  G.  4.  Page  629 

ANNUITY-BROKER. 

&e  Limitations,  Statute  6w. 

APPEARANCE. 
See  Arrest,  3. 

ARBITRATION. 
See  Award. 

ARBITRATOIL 
See  Troter. 

ARREST. 

1.  Where  an  attorney  was  madtf 
bankrupt,  and  described  in  the 
Gazette  as  a  "  dealer  and  chap- 
man," and  obtained  his  cerCili'' 
Cate,  and  the  plaintiff  afterntrards 
arrested  him  as  acceptor  of  a  bill 
of  exchange,  payable  before  |he 
commission  issued, — the  Court 
discharged  him  on  common  bail, 
although  the  plaintiff  swore  that 
he  did  not  know  that  the  defen«* 
dant  was  the  person  mentioned 
in  the  Oasette,  and  that  he  in* 
tended  to  dispute  the  validity  of 
the  commission  on  the  ground  of 
fraud. — He  should  have  stated 
the  nature  of  such  fraud,  tnd 
when  he  discovered  its  existence. 
Kemp  T.  NemUe.  M.  1 G.  4.     21 

2.  To  an  ifttion  of  auumpnt  against 
the'  defendant  ^s  acceptor  of  a 
bill  of  exchange  for  46/.  he  pleads 
ed,  after  setting  out'  the  statute 
61  Geo.  3.  ,c.  124,  that  the  plaintiff 
sued  out  a  writ  of  capiae  ud  ro^ 


MS  ASSIfiOMBNT. 


AawFIPIpaiT. 


tpimdendum  wpiAtt  him  bjr  the 
name  of  Jo$^h,  for  46^  on  an 
affidaTit  of  debt  made   by  the 

Slaintiff 's  clerk,  ander  which  the 
efeodaat  wm  arretted,  and  af- 
terwards allowed  to  go  at  large 
bv  the  sheriff— -that  the  writ  was 

.  afterwards  altered,  by  inserting 
the  name  of  Robert,  (th^  real 
name  of  the  defendant)  instead 
of  Jotepkf  nnder  which  he  was 
a«dn  arrested,  without  any  fresh 
affidavit  of  debt,  as  reauired  by 
that  statnte :— Held  bad,  on  spe- 
cial demurrer,  as  it  did  not  go  to 
the  merits  .of  the  action,  and  as 
the  defendant  might  either  have 
pleaded  in  abatement,  or  moved 
to  set  aside  the  proceedings  for 
irregularity.  Warmsleyr.Staceif, 
ILldi2a4.  Pageim 

3.  If  A  defendant  be  arrested  by 
the  name  oiJo$iah^  instead  of 
Joiias^  the  dourt  will  discharge 
him  out  of  the  .  custody  of  the 
sheriff  on  bis  entering  a  common 
appearance,  and  undertaking  to 
bring  no  action  sigaipst  theplain- 
tiff  or  sheriff.  /sAtuon  v.  Cooper, 
£.  2G.4*  472 

ARllBST  OF  JUDGMENT. 

See  Usury. 

ASSETS. 
See  PuAOiN^i  !• 


assignee; 

&e  Bankrupt,  1. 
Witness,  l. 


ASSIGNMENT   OF 

BREACHES. 

See  BoNP. 


itfBUlinUT. 

See  Arrest;  2. 

Bankiujpt,  3.   ... 
LiMiTA;noNS»  STJ^fu^or. 
Yarianob,  U  6.    - 

!•  A  sale  of  goods  effected  byfraad 
does  not  change  the  propertjin 
them :  Therefore,  where  the  de- 
fendant had  fraudulently  colluded 
with  /.  &  whei  wssin  insolrait 
circumstanoes,  to  obtain  wines 
from  the  plalnfiff,  tfie  proceeds 
of  which  eventually  came  to  the 
defettdanes  htodt,  in^tistetioii 
of  a  debt  before  due  to  hun  from 
/*&:--Held,  that  the  pfauiitiff 
was  entitled  to  reenter  in  an 
action  Oh  money  bad  and  re- 
ceifed.  AbboUe  v.  Bemrjf,  M. 
1G.4.  Pagem 

%  Where  the  plaintiff  in  a  declara- 
tion of  osnmipnV  stated,  that  m 
consideration  that  he  would  em- 
ploy the  defendant  (an  annuity 
broKer.)  to  invest  and  lay  out  the 
plaintiff's  money  in  the  purchase 
of  an  annuity,  the  defendant  un- 
dertook to  invest  it  on  good  and 
valid  security ;  and  assigned  for 
breach,  that  he  laid  It  out  on 
a  bad,  invalid,  and  fratuhdent 
security:'  and  the  defendant 
pleaded  turn  aenm^eii  infirm  mz 
annos,  and  ac&  nan  accreeit  ta- 
/ra  eex  annosp  on  which  issue  was 
joined,  and  it  was  proved  that 
the  consideration  money  was 
paid  over  to  the  granlofl;  aad  the 
annuity  paid  by  ttw  handaaf  the 
defenaant  to  the  plaintiff  for  aix 
years  afterwards,  wfen  the  gran- 
tor became  bankrupt,  and  the 
security  failed;  anlMeqnently  to 
which,  the  defimdantfa  maa^giog 
clerk  prommed  t&at  the  plaintiff 
should  be  paid*^  whi^  promise 
the  defendant  afterwards  recog- 
nised: Held,  that  the  plaintiff 


AWARO. 


rBASLBOND. 


,  tfoHA  Mt  recover  for  money  had 

.  end  reoeived,  the  money  lutfing 

been  peid  over  to  (he  grantor; — 

nor  on  an  acconnt  staged,  as  there 

was  no  existii^  anteeedent  4ebt 

between  him  and  the  defendant 

WkUehMd  Y.Hawar4,  M.  1  G.4. 

PmelOb 

ATTORNEY. 

&eAKBBST,  1. 

Bankrupt.  3. 

CoSTSfl.  S. 

tf  an  attorney  of  this  Conrt  has 
entered  into  tnuie.  and  discon- 
tinned  to  practice  for  twelve 
yearsy  the  reasons  for  his  quit* 
ting  such  trade  most  be  satbfac- 
torily  explained  before  he  can 
be  re-admitted.  Ex  parte  Maifer, 
Vl.lG.4.  141 


AUCTIONEER. 

See  Agent,  1. 
'  Inspection  op  Papers. 


AVOWRY. 

See  Replevin,  1. 
Variance,  4. 


AWARD. 

Sec  Trover. 

If  all  matters  in  diBerence  in  the 
oaosoare  agreed  to  be  referred 
to  an  arbitrator,  and  the  Associ- 
ate by  mistake  draws  np  the 
order  of  reference  generally  as 
to  aU  matters  in  difference  be- 
tween the  parties, — ^it  cannot  be 
amended,  bat  the  parties  mnst 
go  down  to  another  triaL  Raw- 
tree  v.  King,  H.  1  &  ^  G.  4. 
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BAIL, 

See  Affidavit. 
Arrest,  1. 

1.  Bail  rejected,  on  the  ground  of 
his  being  one  of  the  tnmkeys  of 
the  King's  Bench  Prison,  ikibf 
V.  Bromkoffe,  M.  1  QM.  PageTl 

8»  The  Court  will  not  discharge 
the  mle  for  allowance  of  bail,  on 
acconnt  of  perjnry  in  one  of 
them,  who  had  sworn  on  his 
justification,  that  he  was  a  house- 
keeper, and  a  few  days  before^ 
that  he  was  not  The  plaintiff's 
only  remedy  is  by  indictment* 
Shee  V.  Abbott,  E.  2  6.  4.     321 

3.  The  Conrt  will  not  order  an 
esonerehcr  to  be  entered  on  the 
bail-piece,  on  the  ground  of  the 
defendant's  having  obtained  his 
oertificate  in  Ireland;  Imt  will 
direct  an  issue,  in  order  to  as- 
certain the  ciroumstanees  under 
which  the  original  debt  was  con^ 
tracted.    BamfiM  v«  if  iMlerson* 

.  £.  2  G.  4.  331 

4.  A  continuance  of  notice  of  bailg 
where  time  was  not  given  by  the 
Court,  iieed  not  be  served  before 
three  o'clock,  as  specified  in  the 
rule,  MidiaSdmaM  Term,  60  ^.  3« 
WilMmt  V.  Tayhr,  £.  2  6. 4. 

472 

5.  If  the  justification  of  bail  by 
aflMavit  be  opposed  by  another 
affidavit,  stating  the  insolvency 
of  one  of  the  bail,  the  Court 
will  not  allow  the  matters  of  the 
latter  affidavit  to  be  answered. 
A^  V.  Fm,  £.  2  G.  4;       482 

BAIL  BOND. 

Set  Pleading,  2« 
Variance,  3. 

Where  a  defendant  applied  to 
the  under-sheriff,  before  the  re- 
turn of  the  writ,  to  surrender 


Uk  BAIL  FISCB. 


BANERtrrt. 


hiaiMlf  m  discharge  of  his  bail, 
whieh  he  refbaed  to  accept,  with- 
out aaaigiiing  any  reason  for  so 
doii^,  and  the  daj  after,  he  aw 
rendered  himself  to  the  kecfiW 
of  the  county  gaol,  which  was 
also  before  the  writ  was  retnni- 
able,  and  the  bail  bend  was 
afterwards  assigned  to  the  plam- 
tiff,*-the  Court  ordered  the  pro- 
ceedings on  it  to  be  sUyed,  wilb- 
ont  costs.  Xeisic  v.  JDavit$,  H. 
1  &  a  &.  4.  P0^  »7 


BAILIFF. 
See  Replevin. 


BAILMENT. 

Thcbv,^iU  tmply,  that  a  person 
who  hires  a  horse,  is  bound  to 
provide  him  with  food,  unless 
there  be  an  agreement  to  the 
contrary.  Htmifotd  v.  Palmer, 
M.  1  6,  4.  74 


BAIL  PIBCB. 

See  Bail,  3. 
Variance,  5. 

BANKRUPT. 

See  AoBNT,  2< 
Araest,  1. 
Evidence,  1. 

LiMUTATioNs^  Statute  OF. 
Witness,  1. 

1.  A.  being  indebted  ^  B.  and  O)., 
who  became  bankrupts,  deposited 
a  promissory  note  with  the  de- 
fendants as  their  assignees,  and 
afterwards  paid  them  Uie  amoont 
of  the  debt  due  from  him  to  B, 
and  Co.,  on  which  the  note  «ras 
given  up;  the  commission  against 


Aem  was  snperseded,  and'  wih* 
ther  issued,  under  which  the 
defendants  were  re-appointed 
assignees.  Four  months  after 
A.  had  made  the  payment  to 
Aen,  he  beeanw  bankmpt  on  a 
secret  act  of  bankruptcy  pre- 
viously- committed  by  him  : — 
Held,  in  an  action  for  money 
had  and  received,  brought,  by 
his  assignees  against  the  defen- 
dants in  their  own  right,  betwe^ 
the  superseding  the  first  commis- 
sion, and  issuing  the  second,  that 
they  were  not  entitled  to  recover ; 
the  payment  made  to  the  latter 
by  A,;  being  protected  by  the 
48  Geo.  3.  c.  136.  1. 1.,  as  the 
subsequent  commission  re-vested 
those  rights  in  the  defendants, 
which  they  believed  to  exist 
when  the-  payment  was  made, 
and  as  such  payment,  if  made 
to*  B.  and  Co,,  could  not  hare 
been  disturbed,  if  they  had  re- 
mained'  sotvent.  Davenport  v. 
Carter,  M.  1  G.  4.  Pagt\% 

2.  A  denial  by  a  trader,  to  the  col- 
lector of  church  and  highway 
rates,  who  called  for  assessments 
due  from  him,  after  be  had  giten 
a  general  order .  to  be  denied  to 
all  comers,  is  an  act  of  bank- 
ruptcy; and  such  order  is  suf- 
ficient evidence  of  a  beginniDg 
to  keep  house,  witfc  an  intent  to 
delay  creditors;  and  a  beginniog 
to  keep  house  with  such  intent, 
constitutes  an  act  of  bankruptcy, 
although  no  creditor  is  actually 
delayed  thereby.  X%d  v. 
Heathcate,  M.  1  G.  4.  1» 

3.'Wher6  the  inortgagee  of  a  bank- 
rupt's estate  called  on  the  com- 
missioners to  direct  a  sale,  under 
Lord  Loughborough^s  order  of 
March,  1794,  and  became  the 
purchaser  at  such  sale  :-~I{eld, 
that  in  ad  action  for  money  pkid, 
brought  by  the  solicitors  to  the 


BILLS  OF  EXCHANGE,  &e. 


SQNO« 


M» 


•ssignaafl,  he  wat  liable  to  reim- 
'  barse  them  the  expences  of  ad- 
TertuementB,  and  the  comna- 
sionera'  fees  for  their  attendaoee 
to  perfect  snoh  sale,  although 
the  estate  sold  was  insafficient  to 
cover  the  sam  originally  advanced 
by  such  mortgagee.  Bowks  v. 
Perring,  H,  lSc2G.4. 

Page  290 
4.  Where  a  trader  ordered  lus  ser- 
vant to  saj,  that  if  anj  creditors 
called,  he  was  not  at.home,  and 
he  was  accordingly  denied,  bnt 
was  in  bed  ill  at  the  time : — Held, 
that  it  was  properly  left  to  the 
Jury,  whether  this  was  a  begin- 
ning to  keep  boose  with  an  intent 
to  commit  an  act  of  bankruptcy, 
and  that  they  were  warranted  in 
finding  that  it  did.— Where  a 
trader  committed  an  act  of  bank- 
ruptcy on  the  9th  November^  and 
the  sheriff  took  his  goods  in  ex- 
ecution on  the  15th,  and  sold 
them  on  the  21st  December,  and 
a  commission  was  issued  on  the 
23rd,  and  an  assignment  made  on 
the  6th  January  following : — 
Held,  that  the  assignees  might 
maintain  trover  against  the  she- 
riff, although  he  had  sold  before 
the  assignment  was  made,  as  (he 
bankrupt's  property  vested  in 
them  by  sucn  assignment,  from 
the  aet  of  bankruptcy,  by  rela- 
tion. Laxmrui  v.  Waithman,  £. 
2  6.  4.  318 

BILLS  OP  EXCHANGE  AND 
PROMISSORY  NOTES. 

&e  AFFiPAVlf  TO  HOLJ>  TO  BaII^ 
1.  2. 
Agrnt,  2. 
Arrsst,  1.  2^ 

BANlCRt7PT,    1. 

Executors,  2. 

Lien. 

Particulars  of  Demand. 


BILL  OF  LADING. 

See  LtBN. 

Where,  hy  a  bill  of  lading,  goods 
were  to  be  'delivered  <*  to  the 
defendant,  nett  proceeds  paid  to 
the  plaintiff,  or  to  his  assigns, 
he  or  they  paying  freight  for  thp 
said  eoods,  as|>er  ehartei^pirrty:'' 
Held,  that  the  freight  w^s  to  be 
paid  by  the  defendant,  and  that 
the  nett  proceeds  to  be  paid  the 
plaintiflT*  were  what  remained 
after  such  freight  and  other 
charges  had  been  satisfied. 
ThonuoH  V.Adam.  H.  1 1&2€?.4. 
P«^e280 

BILL  OF  PARTICULAllS. 
See  Particulars  of  Demand. 

BOND. 
&eANNOiTYy  2.  8j 

To  an  action  of  debt  on  bond,  the 
defendant  craved  oyer,  and  after 
recitinff  a  mortgage  deed,  which 
shewed  the  condidoo  to  be  for 
pavment  of  a  inm  of  money  on 
a  day  specified,  according  to  the 
tenor  of  the  proviso  contained 
in  the  indenture,  and  for  the 
performance  of  the  covenants 
therein;  pleaded,  that  there 
were  no  negative  or  disjunctive 
covenants  in  the  indenture,  and 
that  he  paid  the  money  mentioned 
in  the  condition  on  the  day 
therein  specified,  according  to 
the  effect  thereof,  and  per- 
formed all  the  covenants  and 
Erothoes  in  the  indenture  on 
is  part  to  be  performed  : — tho 
plaintiff,'  in  his  replication,  took 
issue  generally  on  the  nop-pay- 
ment  of  the  money,  and  con- 
cluded to  the  country.  On  spe- 
cial   4i:niarrer,     assigning    for 


CONSBMT  RULE. 


COSTS. 


canaai^  that  it  shooM  hmr^  gob- 
duded  with  a  Terificationy  and 
that  no  breach  of  the  conditioa 
waa  assigned,  aecording  to  the 
sUtnte  B&  9lFaL  3.  c.  11.  «.8: 
Held,  that  such  replication  was 
good,  as  the  only  point  in  issue 
Iras  Uie  payment  of  the  monejr* 
'  and  as^the  plaintiff  had  therein 
denied  the  whole  substance  of 
the  defendant's  plea.   DoMtkire 

PagelM 

CERTIFICATE. 
See  Bail,  a. 

CHARTER.PAR1T, 

5ee  Freight,  1« 

iNSURAltCB,    1. 
LiBN. 

CHURCH-RATE. 
See  Bankrupt,  2. 

CODICIL. 
See  Drtisb,  1. 

COGNIZANCE. 
5eeREFLBViN,  1. 

CO-HEIRS. 

<See  Distress^  2. 

COLLECTOR  OF  TAXES. 
Alee  Bankrupt,  % 

COMMISSION  AND   COM- 
MISSIONERS. 

See  Bankrupt^  1.  8. 
Sewers. 

CONSENT  RULE. 

5ee£jECTMBNT«  2. 


OONSmERATION. 

See  Annuity,  2,  3. 
Assumpsit,  2. 
Limitations,  Statute  op. 

CONSIGNMENT. 
See  AOBMT,  2j  8. 
LlBN. 

CONSTABLE. 

Where  conata|>les  were  diracted 
under  a  warrant  to  search  for 
and  take  black  cloth,  supposed 
to  hare  been  stolen,  and  thej 
took  cloths  of  a  different  descrip- 
tion and  colour,  and  carried  tbtm 
before  a  magiMrste,  refoaing,  at 
the  time  thej  took  tfaem,  to  in- 
form the  owner  whether  ihej 
acted  under  a  warrant  or  not  :— 
Held,  that  they  were  withm 
the  protection  of  the  slatate 
24  Oeo.2.  c.  44.  a. 8.,  and  tbeie- 
fore,  that  an  action  igainst  them 
ought  to  have  been  commenced 
within  six  calendar  months  firom 
the  time  of  such  taking ;  and  it 
seems,  that  that  section  anpUea  to 
all  cases  of  constaUea  acting  as 
such.  Smiik  v.  WUtekin,  E. 
2&4.  Psyca22 

CONTRACT. 
^eeVAKrANCE,  1. 

CONVERSION. 

See  Trovbjeu 

CONVEYANCE. 
See  RscoTBRT,  4; 

COSTS, 

See  Ejectmknt^  2. 

1.  A.  brought  a^  action  of  use  and 
occupation  against  B.  and  le- 
corered  arerdict,  and  J},  after*- 


COSTI9. 


COVENANT. 


Mf 


•  wards  commeo^  an.  actioQ  of* 
trespass  against  A.  for  seising' 
Ids  cattle  for  rent  due,   and  ii. 
svffered   judgment   by  de&ult^ 
and  on  a  writ  of  inqairy,  B*  re-  ' 
covered  "XL  more   in    damages 
than  A.  bad  obtained  in  his  ac- 
tion;—Held,   that  the  oosta  of; 
the  one  might  be  set  off  against 
the  otker»  although  it  appeared 
that  A.  was  insoT?ent«  and  that 
his  attorney  would  be  thereby 
deprived  of  his  security  for  costs. 
Xomos  V.  Jfetfor,  M.  1  Q.  4. 

Paoe  95 

2.  Where  the  defendant  had  ob- 
tained a  verdict,  and  the  Court 
granted    a    new  trial,    on   the 

ground  that  it  was  affainst  evi- 
enoe,  and  directed  the  costs  of 
the  former  trial  to  abide  the  event 
of  the  second,  and  on  that  trial 
the  plaintiff  had  a  verdict : — 
Held,  that  he  was  only  antided 
to  the  costs  of  snob  second  trial. 
Brovm  V.  Aoya,  H.  1  &  2  6.4. 

309 
3*  An  attorney  plaintiff,  is  not 
compellable  to  sue  hi  a  court  of 
requests,  unless  his  privilege  is 
taken  away  by  the  -express  words 
or  necessary  constraction  of  the 
statute  edtabiishiog  such  court. 
Where,  therefore,  an  attorney  of 
this  Court,  sued  here  by  attach- 
ment of  privilege,  and  recovered 
less  than  6/.,  Uie  Court  refused 
to  restrain  him  from  taking  out 
execution  for  costs,  although  the 
debt  foe  which  the  action  was 
brought  was  recoverable  under 
the  47  Geo.  3.  c  37,  which  en- 
acts, that  ''  if  any  action  should 
be  brought  in  any  other  court 
for  a  debt  not  exceeding  6/.,  and 
recoverable  by  virtue  of  that  act, 
in  the  court  of  Requests  estab- 
lished thereby,  the  plaintiff,  by 
reason  of  a  verdict  for  him, 
should  not  have  any  co«t«." 
Johxmn  v.  Bray,  £.  2  6. 4.   622 


COUKT  OF  REQUESTS. 
Stt  Costs,  3. 

COVENANT. 

Sbs  Annuity,  1« 
Bond. 

EXECUTORSi  1. 

Lien. 
Power,  !• 
UsuiiY. 
Variance,  2. 

1.  The  plamtiffs  being  possessed 
of  lanas,  which  they  held  under 
the  Archbishop  of  Canler6«ry  by 
lease,  renewable  on  pajrment  of 
certain  fines  a^d  fees,  under-let 
such  lands  to  the  defendant  for 
a  term,  who  covenanted  that 
'^  he  would  from  time  to  time, 
and  at  every  time  during  the  said 
term,  pay  to  the  plaintiffs,  or  tho 
Archbishop,  such  part  of  the 
fines  and  fees,  which,  upon  every 
renewal  by  the  piainliffs,  of  the 
lease  by  which  they  held  -  the 
premises  deinised,(among  others) 
should  be  paid  or  payable  by  tho 
plaintiffs  in  respect  of  the  pre- 
mises tbereby  demised  to  the 
defendant : — Held,  that  the  rea-' 
sonable  construction  of  this  co- 
venant was,  that  the  defendant 
only  intended  to  pay  fines  com- 
mensurate with  his  interest  in 
the  premises.  CkariUm  r»  Driver, 
M.  1  O.  4.  Page  69 

2.  To  an  action  of  covenant  by  te- 
nants in  common,  for  not  repair- 
ing a  messuage  i — ^Plea,  that  the 
lessee,  after  the  demise  to  him, 
and  before  the  breach  complained 
of,  had  purchased  the  interest  of 
one  of  the  lessors,  whereby  the 
lessee  became  tenant  in  common 
of  the  premises  with  the  plain- 
tiffs : — Held  ill,  on  general  de- 
murrer, •and  that  tho  action  was 
properly  brought  Omiee  v.  Cele» 
£.  2  G.  4.  ^4 


iM8 


DEMURRER. 


DEVISE. 


DAMAGES. 

UsB  ANO  Occupation. 
Usury. 

DEBT. 
SmPlsading,  2. 

DEBTOR  AND  CREDITOR. 

See  EXBCUTTON. 
Witness,  1. 

DECLARATION. 

&e  Evidence,  1. 

PLEADING,  2. 

DEED. 

She  Ankuitt,  1. 
'  Executors,  1, 

A  deedifii«r  partet,  is  only  avail- 
able   between    those  who    are 
,  parties  to  it,  Barfard  r.  ^imekey, 

DEFEASANCE. 

See  Warrant  of  Attornbt. 

DEMISE. 
See  Rbplbvin,  1. 


DEMURRER. 

See  Bond. 

Covenant,  2. 
Replevin,  I. 

DEVISE. 
Se€  Rbcovbrt,  4. 

WiLt, 

l',  Devise  of  all  teatatorfs  real  and 
persoaal  esUtes  to  his  brother  in 
ice,  whom  he  appointed  eiceoator 
aud  .  rcfiiiduary  legatee  :    By  a 


eodKeil,    reeilBig   tbe   testator's 
will,  and  the  death  eC  his  bio- 
fher,  and  that  the  tealator  was 
possessed  of   eonsideraUe  fBr- 
tfvne,  both  real  and  ptn-sonal,  he, 
after  a  devise  of  a  tano  4if  yeaia 
itiirekMd,  to  hmnupbew  J.B^ 
devised  alltna eatsdes  tx^\ lands 
in  Artf^ndkAt^,   FindJ^,  and 
MkUkeex,  td  bis  nephew  GiKB., 
and  oertain  other  lands  in  i^e&ad 
to  his  nephews  JU^B.  and  C.  B.; 
and  afterwards  directed  that  his 
said  nephews  should  not  be  en- 
titled to  tbn  poasession  of  their 
estates  until    thej   respectiTelj 
became  of  age;  and  that,  if  one 
or  more  of  them  should  die  be- 
f<»«  attainiog  twenty-one,  then 
he  devised  th^  estate  of  him  or 
them  so  dying  to  hia  nephew 
J.  B.  and  his  issoe  lawfully  be- 
gotten; and  if  J.  B.  should  die 
without  issue,  then  to  his  neit 
brother  G.  E.  B. ;  and  for  de&olt 
of  such  issue  in  O.  E.  B.  to  bis 
nephew  L,  Jt.,  and  his  issue;  and 
in  default  of  aoeh  issue  in  £.  B., 
to  his  nephew  C  B,  and  his  is* 
sue  :--->There  was  a  similar  limi- 
tation to  hts  nephew  8.  B.  and 
his  issue*  and  for  deftult  of  such 
issue  to  his  niece  C  B.  and  her 
issue,    under    sueh    restrictions 
and  limitations  as    she    should 
think  fit  to  dispose  of  the  same 
amongst  her  issue,  it  being  the 
intent  of  the  vill  to    prevent 
waste,    by  making  the   Several 
ohiMren  of  the  devisbr^  deceased 
brother,   teoants  for  life  only. 
The  codieil  then  gave  powers  for 
devisors'  nephews  to  make  rea* 
sonabie    settiemedts    on    their 
wires,  and  to  dispese^of  their 
respective  estates  among  the  is- 
sue of  audi  marriages  as  they 
should  think  proper  to  Itaiit  and 
appoint.      He  then  beqpeathed 
the  residue  not  disposed  of  to 


DEVISE. 


DISTRESS. 
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'  bit  nephews  and  niece  aforesaid, 
except  his  nephew  &jB.,  Io  be 
difided  among  them  equally  at 
their  respective  ages  of  twenty- 
one;  the  shares  of  him  or  them 
to  dying*  to  go  to  the  anrviror 
or  svrvivors  of  them: --Held/ 
tliat  &.  KB.  took  an  esUte  for 
iiCaximly#if\  the  lands  situate  in 
the  oonnty'  of  HerHhrd,  devised 
to  him  by  virtne  of  this  wiU  and 
codicil,  i^mea  r.  BainMdge, 
M.lG.4.  Pttgel 

\.  Devise  of  lands,  &c.  charged 
with  two  annnitiea,  and  subject 
to  certaia  legacies,  to  trustees, 
their  heirs  and  assigns^  until  de- 
visors nephew  ii.,  sou  of  his  sis- 
ter B.t  should  attain  twenty-one, 
and  if  he- should  die  in  the  mean 
time,  until  C,  second  son  of  J9., 
should  arrive  at  diat  age;  and  if 
C  should  die  in  the  mean  time, 
until  the  daughter  of  B.  should 
attain  twenty-one — upon  trust,  to 
raise  out  of  the  rents  of  the  pre- 
mises, dr  by /sale  or  mortgage 
thereof,  portions  for  C  and  the 
younger  children  of  B.^  payable 
on  their  attainii^  twenty<*one; 
and  further,  to  apply  a  proper 
sum  out  of  the  rents,  for  the 
•maintenance  and  education  of 
A,  tiU«  he  should  attain  twenty- 
one*  and  then  to  pay  him-  the 
residue,  and  if  he  should  die  be- 
fore twenty*one,  then  to  apply  a 
like  sum  for  the  maintenance  of 
C.  till  he  aboyd  attain  that  age, 
and  then  to  pay  him  the  residue, 
and  in  the  mean  time,  to  place 
out  the  money  arising  from  the 
rents,  at  interest,  for  the  benefit 
of  A. ;  and  when  if.  should  at^ 
tain  twenty-one,  or  in  case  of 
his  death,  when  and  as  soon  as 
C'  should  arffive  «t  that  age,  or 
in  ease  of  his  death,  when  the 
daughter  of  J9.  should  attain 
twenty-one,  to  the^ise  of  A.  and 


his  assigns  for  life,  sans  toasfe, 
remainder  to  trustees  to  preserve 
contingent  remainders ;  and  after 
the  death  of  il.,  to  the  nse  of  his 
first  and  other  sons.  Sic.  in  strict 
tul,  and  for  default  of  such  is- 
sue, to  the  use  of  C, with  similar 
limitations  over  to  his  niece  the 
daughter  of  B.,  and  an  ultimate 
remainder  to  B*  in  fee.  The  de- 
visor abo  directed,  that  his  plate 
and  furniture  should  remam  in 
hi^ .  house  as  heir  looms.  He 
died,  leaving  his  sister  A.,  her 
sons  A,  and  C.,  and  three  young- 
er children,  alive.  A.  married, 
and  died  intestate,  under  twenty- 
one,  leaving  a  daughter,  D.t— 
Held,  first*  that  D,  became  en- 
titled to  the  estates  devised,  as 
tenant  in  tail,  immediately  on  the 
death  of  her  father,  subject  to 
the  annuities  and  legacies  as 
charged  by  the  will.  Secondly, 
that  the  betr-looms,  being  per- 
sonalty, vested  absolutely  in  her 
on  the  death  of  her  father;  and, 
thirdly^  that  the  personal  renre- 
sentative  of  A.  was  entitlea  to 
the  savings  of  the  rents  and  pro- 
fits of  the  estates  accrued  in  his 
life-time,  subject  to  the  said  an- 
nuities and  legacies.  Warier  v. 
HutehinsoH,  U.  1  &  2  &.  4. 

Po^e  143 

DISTRESS. 

5eePoWBR. 

Replevin,  1,  3. 
Variance. 

1.  A  distress  on  growing  crops  of 
com  of  the  vendee  of  &e  sheriff 
for  rent  accruing  due  to  the  land- 
lord subsequently  to  the  entry, 
under  the  execution  and  sale* 
camiot  be  sustained,  unless  such 
vendee  allow  the  crops  to  remain 
Kncut  an  unreasonable  time  after 


BIECTMEKT. 


MVIDEMCB. 


tbej  beeone  Wpe.  Petieoek  r. 
Punu^  M.  1  G.  4.  Pagen 
%  Oae  of  s«TeraI  ea-h«n  in  gavel- 
kiod  mi^  diitran  for  rtot  doe 
lohiniseiraiid  hiseo-hoin^wUi- 
o«t  m  express  andioril^  from 
them  so  to  do.  Leigh  r.  ahtp- 
Jbei<  H.1&2G.4.  flD7 

EJECTMENT. 
fee  PoWBB* 

1.  Where  several  tenaoU  bad  been 
doly  served  with  a  copy  of  «  de- 
claration in  ejectment^  jadgment 
maj  be  entered  against  the  casn- 
al  ejector^  although  tbe  notioe  at 
the  foot  of  the  declaration  was 
not  addressed  to  any  or  either 
of  snob  tenants.  Doe,  d.  Pefr- 
son  ▼.  Eoe^  M.lG.A.  Tt 

%  In  everj  action  of  ejectoMnty 
the  defendant  must  in  fntore  spe- 
cify in  the  consent  rule  for  wnat 
premises  he  intends  .to  defend, 
and  must  consent  in  such  role  to 
confess  upon  the  trials  that  the 
defendant  (if  he  defends  as  te- 
nant»  or  in  case  he  defends  as 
landlord » that  his  tenant)  was»  at 
the  time  of  the  service  of  the 
declaration*  in  the  possession  of 
snch  premises ;  and  if  npon 
the  trial,  the  defendant  shall  not 
confess  such  possession,  as  well 
as  lease,  entry,  and  o«ster,where- 
bj  the  phintiff  shall  not  be  able 
farther  to  prosecute  hia  suit 
against  the  said  defendant,  then 
no  costs  diali  be  allowed  for  not 
further  prosecutins  the  same, 
but  the  said  defendbint  shall  pay 
costs  to  the  plaintiff,  in  that 
rase  to  be  taxed.  R^g,  Om. 
H.  ldc2Gf.4.  310 

3*  In  all  country  ejectments  wluch 
shall  be  served  before  the  es- 

'  soign  day,  either  of  Miekmei* 
ma$  or  Eaeier  Term,  the  time  far 


the  appearaDoe  of  Ae  tenant  m 
possMsioa  annt  he  wilhfai  Ibar 
days  after  the  ead  of  Meh  Jft* 
cAaehans  or  After  IVm,  and 
muss  not  be  postpenM  tffl  Ao 
feorth  day  t^r  ihm  etod  of  fB- 
Utry  o#  7Wn%  T^ftt  next  re- 
spectively following.  Mteg.  €rem. 
B.2«.4.  .       Ayeen 

ENBOLMENT. 
0m  Aummn,  ft,  3. 

ESCAPE. 

5eeSu£Blf?t^ 

E8SOION. 
See  EjECTMBiif ,  3» 

ESTATE  FOR  LIFE. 
SeeDnvian,  1. 

EVIDENCE. 

See  Bakkrvpt,  ft.  4. 
Costs,  ^ 
LmrraTioNa,  Statdtv  ov. 

PARTfCHlABB  OFDSMailD* 

Skwbiis. 
Bhbhipf,  l»ft» 

Usa  ANI>  OOCVPATIOM. 

Variakcb,  ft.  4. 
'  WiTKias. 

!•.  Deolamitioasi  iwde  bj[  a  baqk- 
rupt»  bctoe  and.  after  flip  issuiiig 
of  a  oonMmastonsigainatfcjapars 
inadmissiUe  to  shew  that  it  was 
founded  in  tirand*  Uegd.wMmA- 
es#f,M.16.4^  W^ 

2,  A  grant  o|  wgreoh  (nmBem.^ 
to  the  Abbey  of  C.  hj  aU  their 
kmAmpontheeem,  emSjam^hj 
impetBmMehfa$miB.  and  a  sub- 
sequent  gra«l  by  him  of  the 

.  idand  of  JB.  emd  U$  sAores,  be- 
leotfUig  to  the  lateAbb^of.i?.. 


EVIDENCE. 


EXECUTORS. 


051 


•Qppofto4  ky  efideaM,  tbai  be* 
tweeo  fortj  and  fifty  yetrs  ago, 
the  proprietor  of  the  isUod  of  B. 
raised  an  embaQkment  aeross  a 
small  bay,  and  had  ever  since 
aaserted  anesclasiTe  right  to  the 
soil*  withont  opposition:  H«ld, 
•■  that  althongh  tne  nsage  of  forty 

•  ^ears    dnration    oonld    not    of 
'Itself  estoblish  such  right,   or 

destroy  the  rights  of  the  pnblic, 
yet,  that  it  waa  ei^d^noe  from 
which  prior  usage  to  the  same 
effect  might  be  frefnmed,  and 
which,  coupled  with  the  general 
words  contaihed  in  those  grants 
served  to  establish  snch  excla- 
sire  right.  Ckmd  r.  TUted,  H. 
1  &  2  6.  4.  .    Page  186 

3.  Under  a  power  given  by  a  mar- 
riage settlement  to  a  tenant  for 
life,  to  lease  for  years,  determin- 
i^ble  on  throe  livaas,  ■  reserving 
**  snch  ancient  and  accustomed, 
or  as  great  and  beneficial  rents, 
duties,  and  services,  as  had  for- 
merly been  reserved,  See. :"  and 
so  as  the  lease  contained  ''a 
power-  of  re-entry  ior.  no««pay- 
ment  of  the  rent  reserved,  '&c. :" 
evidence  is  admissible  on  the 
trial  of  an  ejectment,  to  shew 
that  the  «snal  and  accustomed 
form  of  leases  by  whieh  the.  es- 
tate settled  in  the  marriage  set- 
tlement had  been  demised, as  well 

•  before  as  after  tho  date  of  the 
aeCdement,  had  otrntafnid  a  eon- 
ditional  proviso  of  re-entry,  si- 

•  orilar  to  that  oonlniiied  in  a  new 
kase,  Ae  validity  of  whieh  was 
disputed  at  the  trial.  Smith  r. 
Dm,  d.nArsev,  (&rl)  S.  2  G.4. 

.......  M2 

4.  Where  the  lessees  of  a  fishery, 
had  puUiely  >laiided  their  nets 
on  certain  parts  of  the  bank  of  a 
river,  for  more  than  twenty  years, 
and  had  occasionally  sloped  and 
levelled  such  landing  places;  al- 

VOL.  V. 


thon^  no  evidence* waa.  offered 
at  the  trial,  to  shew  that  the  own- 
er of  the  soil,  or  any  person 
claiming  under  him,  had  any 
.  knowledge  of  the.lessee*s  landing 
their  nets.:-— Held,  that  as  those 
acto  could  scarcely  have  been 
exercised  without  such  know- 
ledge, it  was  properly  left  to  the 
jury  to  presume  a  grant  of  the 
right  of  landing  nets,  to  the  les- 
sees of  the  fishery,  by  some  for- 
mer oi»ner  ot  the  soil.  Orap  v. 
Bmid,  £«  2  O.  4.  Page  ^27 

EXECUTION. 

See  Bankrupt,  4. 
Distress,  1. 
)|Varrant  of  Attorney. 

Where  A,  by  deed,  assigned  all  hb 
effects  at  TF.  to  trustees,  ^v  the 
benefit  of  certain  ereditots  for 
four  years,  and  the  tmstees  were 
empowered  to  sell  at  the  enpim- 
tion  of  two' years,  or  aooner«  'if 
A.  should'  direct,  and  aoplj  the 
proceeds  of  the  sale  in  dJschai^e 
of  the  debts  of  suck  creditovs, 
who  covenanted  that  A*  might 
continue  at  home  or  abroad,  and 
that  they  would  not  moleat  him 
for  two  years  from  the  date  of 
the  deed: — HeM,  that  such  aa- 
signment  was  valid,  and  notwith- 
*in  the  statute  18  fiiu.  c.  6,  and 
that  the  property  was  thereby 
protected  against  a  judgment  cre- 
ditor, who  had  sued  out  execu* 
tion  against  A\  after  the  deed  was 
executed.  Goif  v.  Neaie,  M. 
10.4.    •  1» 

EXECUTORS. 

See  Pleading,  1. 

1 .  A  deed  tJif«r  partee  is  only  avail- 
able between  those  who  are  par- 
ties to  it:— Therefore,  f,  deed 
between  A.  B.  and  the   defen- 

vv 


W^\      FIEBI  FACIAS.: 

dint  of  tin  000  part,  wad  C.  Jk. 
«f  ih0  odMT,  whereby  the  two 
fiMmer  agreed  wHh  the  letter,  his 
execiitors  and  adiAiiiiBtrmtoriy  to 
paj  hin  a  certaiii  annoity  for 
twe&ty-ooe  years,  or»  in  case  of 
hia  death  within  the  term*  to  the 
•me  of  his  child  or  children,  if 
any,  bat  if  not^  to  his  then  wife, 
if  she  shonld  reaiain  his  widow, 
and  <7.  D.  died  within  the  tern, 
leaving  one  danghter,  who  dso 
died  within  the  term,  intestate, 
and  his  wife  died  in  his  life- 
time:— ^Held,  that  the  adminis- 
trator of  the  dangfater  aouJd  not 
maintain  any  action  uainst  the 
defendant  on  the  deed,  for  non- 
payment of  the  annoity,  on  the 
gronnd  that  she  was  no  party  to 
the  deed,  although  she  took  a 
beneficial  interest  under  it.  Bnt 
it  seems,  that  the  administrator 
of  C.  J>.  might  sue,  as,  in  case  of 
a  recovery  by  him,  he  might  be 
oonsiderea  as  a  trostee  for  snch 
dangfater.  Barfiird  y.  SfndUy, 
M.  1 G.  4.  Pmge  98 

S.  Where  two  makers  of.  a  promis- 
sory note  gave  It  to  a  creditor  of 
their  testator,  whereby  *'  as  ex- 
eentors,  they  aeverally  and  joint- 
ly promised  to  pay  on  demand 
with  interest :"— Held,  that  they 
were  personally  liable.  CkUdk 
▼.JKoanu,  H.  1  A  26.  4. 

EXONERETUR. 
See  Bail,  3. 

EXTORTION. 

See  Amendment. 
Shbrivf,  1. 

FACTOR. 
See  Agent,  2.  3. 

FIERI  FACIAS. 
See  Distress,  U 


\ 


FINS. 
SeeCotENANT,  !• 

If  wood  land  be  converted  into 
arable,  the  Conrt  will  not  allow  a 
fine  to  be  amended  by  incroasing 
the  quantity  of  the  latter,  as  the 
land  wouMpaas  ufider  eidier  de- 
scription. Webber,V\uaiiffiGreg, 
Deforciant,  IL  16. 4.    PayeM 

FISHERY. 
See  EyiDBNCE,  4; 

FRAUD. 
See  AssimraiT,  1. 

FRAUDS,  STATUTE  OF. 
See  Will. 

FRAUDULENT  CONVEY- 
ANCE. 

See  ExBcimofi. 

FREIGHT. 

See  Insurance,  1. 2. 
Lien. 

Where,  by  a  bill  of  ladmg,  goods 
were  to  be  delivered  *'  to  tiie 
defendant,  nett  proceeds  paid  lo 
the  plaintiff;  or  to  his  aaeigns,  be 
or  they  paying  freight  for  the 
said  gumla  as  perchwrter-piffty  f 
Held,  diat  the  iMght  waa  to  be 
paid  by  tim  defendant,  uid  that 
the  nett  proceeds  to  be  paid  the 
plaintiff;  were  what  remained  af- 
ter soeh  freight  and  <Aher  charges 
.  had  been  satined.  Wemjwiv. 
a.lSc^G.4.  280 

GAVELKIND. 
She  PianrBSf ,  2. 

GRANT. 

See  Evioencb,  2.  4« 


INSURANCE. 


INTERLINEATION.  «r 


GROWIJ^O  CORN. 

See  Distress,  1. ' 

HEIR  LOOM. 
iSee  Dbvisb,  S. 

HIGHWAY  RATE. 
See  Bankhupt,  2. 

INCEPTION  OF  RISK. 
See  Insurance,  1. 

INDICTMENT. 
See  Baiju,  2. 

INDORSEMENT. 
See  Sheriff,  l.  2. 

INFERIOR  COURT. 
See  C06T8,  3. 

INQUIRY,  WRIT  OF. 
See  Costs,  l. 

INSPECTION  AND  PRODUC- 
TION OF  PAPERS. 

Where  the  plaintiff  entered  into  a 
contract  with  an  auctioneer  for 
the  purchase  of  land  by  anotion, 
and  made  a  deposit  in  part  of  the 
purchase  money,  and  afterwards 
brought  an  action  against  the  de- 
fendsAts  (the  vendors),  for  inte- 
rest, for  not  eompleting  the  pur- 
chase according  to  the  conditions 
of  sale:— Hold,  that  the  latter 
mast  produce  such  contract  for 
the  purpose  of  the  plaintiff's  in- 
specting it,  or  jotting  it  stamped. 
Gigner  y.  Bayly,  M..  1  G^.  4. 
Pagell 

INSURANCE. 

t.  Where  the  owner  of  a  Tdssel  had 
entered  into  a  contract  with  the 


East  India  Codipai&y  at  Madras, 
through  the  medium  of  a  corre- 
spond^ice  with  their  agents,  for 
freight,  and  the  passage  of  inva^ 
lids,  and  the  ship  had  been  sur- 
veyed by  their  officer,  and  re- 
presented to  be  fit  for  the  pur- 
pose, after  certain  alterations  had 
been  made,  and  goods  had  been 
shipped,  water  taken  in  for  the 
invalids,  and  the  projected  altera* 
tions  commencea,  but  the  com- 
pletion prevented  by  the  perils 
of  the  sea:— Held»  in  an  acdon 
on  a  p6iicy  oil  freight  and  pas* 
sage  money,  that  there  was  ^  an 
inception  of  the  risk,  and  that 
the  plaintiff  was  Entitled  to  re- 
cover for  passage  money  as  well 
as  freight: — Held  also,  that  a 
contract  for  such  a  purpose  need 
not  be  by  charter-party,  nor  pre- 
cise or  definite  in  its  terms.  3  nif- 
cott  V.  Ckriitie,   M.  1  O.   4. 
Page  23 
2.  An  abandonment  to  the  under- 
writers on  ship,  transfers  freight 
earned    subsequently    to    such 
abandonment,  as  incident  to  the 
ship  : — ^Therefore,  where   there 
haa  been  two  separate  insurances 
on  a  general  seeking  ship,  the  one 
on  ship  and  the  other  on  freight, 
and  the   ship  and  freight  were 
abandoned  to  the  respective  un- 
derwriters, who  each  paid  a  total 
loss,  and  the  vessel  was  captured 
and  re-capture<<,  and  ultimately 
performed  her  voyage  and  earned 
freight: — Held,  that  the  under- 
writers on  ship,  under  the  aban- 
donment of  ship  to  them,  were 
entitled  to  such  freight.     David- 
son V.  Case  (in  Error),  ML  1 G.  4. 

116 

INTERUNEATION. 

See  Will, 
uu2 


LEGACY. 

ISSUE. 

See  Devise,  1. 
Practice,  2. 

JURISDICTION. 

See  Costs,  3. 
Sewebs. 

JUSTICE  OF  PEACE. 

See  Constable. 


LANDLORD  AND  TENANT. 

See  Covenant. 
Djstbbss. 
Ejectment,  1,2, 
Power. 

Replevin,  1,3,  8. 
Use  and  Occupation. 
Variance,  2.  4. 

LEASE. 

See  Covenant. 
Evidence,  3. 
Power. 
Replevin,  1. 
Variance,  4. 

LEASE  AND  RELEASE. 

See  Recovery,  4. 

LEGACY. 
See  Devise,  2. 

LIEN. 

The  defendant,  as  owner  of  a 
ship,  entered  into  a  charter-party 
wilh^the  freighter,  by  which  the 
former  •*  granted,  and  to  freight 
let,"  and  the  latter  <'  hired  and  to 
freight  took*'  the  ship  for  a  voy- 
age, out  and  home.  The  owner 
covenanted  that  the  vessel,  being 
well  manned  and  furnished,  as  is 
usual  for  vessels  in  the  mer- 
chant's service,  the  master  should 


LIEN. 

receive  onboard  at  Lomdoih  goods 
to  be  sent  alongside  her  there  by 
the  freighter,  and  deliver  them 
from  alongside,  at  JVew/biOMffaad, 
to  the  agents  of  the  frei^ter, 
according  to  bilk  of  lading,  and 
such  cargo  having  been  discharg- 
ed there,  to  receive  other  goods 
in  like  manner,  and  deliver  them 
at  Dememra;   and  havuig  dis- 
charged the  same,  should  receive 
other  goods  there,  and  deliver 
them  at  Lndom,  agreeably  to  bills 
of  lading.  The  owner  aLM>  agreed, 
that  the  ship's  boats  ahoidd  as- 
sist in  unloading  and  loading  the 
cargoes,  when  veaoired  by  the 
freighter,  provided  no  Impedi- 
ment.was  thereby  to  be  made  in 
carrying  on-  the  eEctusive  duties 
of  the  ship: — In  consideration 
whereof,  the  freig)bter  covenanted 
to  send  and  take  the  goods  from 
alongside,  and  to    pay  for  the 
freight  and  hire  of  the  vessel  for 
the  voyage,  26002.  with  primage. 
&c.—one  quarter  part  thereof,  on 
delivery  of  the  cargo  at  New- 
fnmdiand,  by  good  biUs  at  aiaty 
days  sight  on  London^   and  the 
remainder  by  good  bills  at  two 
months  date,  from  the  day  of  the 
ship's  report  inwards  at  the  port 
of  London.    The  voyage  was  per- 
formed, and  goods  of  third  per- 
sons brought  from  Dentergra,  un- 
der bills  of  lading,  deliverable  to 
the  consignees  on  payment    of 
certain  speoiGed  freight  therein 
mentioned,    which    freight    the 
owner  received.     Bills  of  ex- 
change for  one  quarter's  freight 
were  drawn  on  die  freighter  at 
Nevf<ntndlmndp  which  were  after- 
wards accepted  and  dishonoured 
bgr  him ;  and  no  sum,  m^r  bill  for 
the   remaining  .  three    quarter's 
freight  per    charter-party   were 
given  or  tendered  to  him  on  the 
return  of  the  ship:— Held,  first» 


limitations;  stat,  of. 


MORTGAGE. 


055 


that  taking  the  whole  of  the  char- 
ter-partpr  into  consideratiop,  the 
possession  of  the  ship  did  not 
pass  to  the  freighter,  but  remain- 
ed in  the  owner,  notwithstanding 
the  words  of  grant  used  in  its 
commencement,  and  thatthemere 
circumstance  of  his  having  en- 
tered into  an  agreement  with  the 
charterer,  as  to  the  mode  by 
which  he  should  be  paid  for 
freight,  did  not  direst  him  of 
his  lien  on  the  cargo  for  freight, 
and  that  it  made  no  difference 
that  he  had  deliwred  the  home- 
ward  cargo  to  the  consignees, 
and  received  the  freight  dqe  upon 
the  bills  of  lading,  which  was 
different  from  that  due  upon  the 
charter-party.  Secondly,  that 
the  owner  bad  a  lien  on  the  goods 
of  the  consignees  of  the  home- 
ward cai^o,  mentioned  in  the  bills 
of  lading,  to  the  extent  of  the 
freight  stipulated  for  therein,  as 
a  security  for  liis  freight  due 
upon  the  charter-party.  Christie 
T.  Lewii,  H.IA2G.4. 

Poffe  211 

LIMITATIONS,  STATUTE  OF. 

Where  the  plaintiff,  in  a  declaration 
of  aunmpni,  stated,  that  in  con- 
sideration that  he  would  employ 
the  defendant  (an  anmiity  broter), 
to  intest  and  lay  oat  the  plain- 
tiff's money  in  the  pufohaae  of 
an  atmnitv,  the  defendant  under- 
took to  invest  it  on  good  and 
valid  security  ;  and  assigned  for 

'  breach,  that  he  laid  it  out  on  a 
bad,  invalid,  and  fraudulent  se- 
cnrity ;  and  the  defendant  plead- 
ed nm  oikmnpHt  infra  Mex  amw$, 
and  actio  nen  nocreett  infra  tex  ^ 
annM.-on  which  issne  wm  joined, 
and  H  was  prov^  that  the  con-  ' 
flideration  money  was  paid  over 


to  the  grantor,  and  the  annuity 
paid  by  the  hands  of  the  defen- 
dant to  the  plaintiff  for  six  years 
afterwards,  when  the  grantor 
became  bankrupt,  and  the  secn- 
rity  failed;  subsequently  to  which, 
the  defendants'  managing  clerk 

S remised  that  the  plaintiff  should 
e  paid,  which  promise  the  de- 
fendant afterwaros  recognized : — 
Held,  that  the  nnderUking  stat- 
ed in  the  declaration,  being  as 
to  the  validity  of  the  security, 
the  subsequent  promise  could 
not  apply,  although  it  might  have 
given  a  new  right  of  action  on  a 
declaration  specially  framed  for 
that  purpose.  Whitehead  r. 
Himoard,  M.  1  G.  4.      Page  105 

MAGISTRATE. 

See  Constable. 

MARRIAGE  SETTLEMENT. 
See  EviBENCB,  3. 

POWBK,  1. 

MEMORIAL. 

See  Annuity. 

MISNOMER. 
See  Arrbst* 

MONEY  HAD  AND 
RECEIVED. 

See  Agbnt,  2. 

Assumpsit,  1, 2. 
Bankrupt,  l. 

MONEY  PAID. 
See  Bankrupt.  3. 


MORTGAGE. 
See  Bankrupt,  3. 
Bono. 
Dbvisb,  2. 


iM      PABTICULAR8,  Aec. 


pnxyr. 


NEW  TRIAL. 

See  Costs,  2. 

Particulars  of  DBMAtVD* 

Sbwbrs. 

Usury. 

NOTICE. 

See  Bail,  4. 

Ejectment,  1. 

OBLITERATION. 

See  Will. 

OFFICER. 

&«  Amendment. 
Bankrupt,  2. 
Constable. 
Shbrifv,  1,2. 

ORDER  OF  REFERENCE. 
See  Award. 

OYER. 
See  Bond* 

PARTICCLARS  OF  DE- 
MAND. 

Where  the  plamtiflP  -  declared  on 
three  bills  of  exchange,  as  dis- 
tinet  causes  of  action,  in  three 
several  coants,  but  by  his  par- 
ticalar  of  demand  confined  his 
right  to  recover  on  the  bill  set 
forth  in  the  first  count  only, — and 
the  defence  was,  that  the  defen- 
dants were  not  partners  when 
that  bill  was  drawn,  and  the 
plaintiflT  offered  in  evidence  the 
two  other  bills  of  a  subsequent 
date,  but  drawn  at  the  same 
place  as  the  former,  for  the  pur« 
pose  of   shewing  a    continuing 

.     partnership,  whidi  were  rejected, 


on  tlie  ground  Aat  tliey  wwo 
not  induded  in  the  particobr ; — 
the  Court  granted  a  new  triaL 
IhmamT.BUi,  K2G.4. 

PofeSm 

PARTNERS. 

See  Usury. 

Variancb,  3. 

PASSAGE  MONEY. 
See  Insurance,  1. 

PAYMENT. 
See  Banilrupt,  1. 

PENAL  ACTION. 

.See  Pilot. 
Sheriff,!. 

PENALTY. 
See  Amendment. 

PERJURY. 
See  Bail,  2. 

PETITIONING  CREDITOR. 
See  WlTNttS;"!* 

PILOT. 

In  an  action  against  the  master  of 
a  Teasel  for  penalties  under  the 
d4th  section  of  the  Pilot  Aet, 
63  Geo.  d.  c.  89,  the  dec^aiatioii 
must  allege,  that  a  licensed  pflot 
offered  the  master  to  take  charge 
of  the  vessel,  or  made  sock  offer 
in  his  presence  or  hearing;  and 
it  is  not  sufficient  merely  to  M- 
low  the  general  words  of  the 
statute.  It  seems  also  neoesaary 
to  state  when  snch  offer  was 
made.  Peake  ▼.  Carrinffttm,  H. 
IA^G.4.  176 


PLEADING. 


POWBR. 


0»7 


\        PLEADING. 

See  Ambndmbnt. 
Arrest,  2. 
Assumpsit,  «. 

BoND« 

Covenant,  2, 

Djstrbss,*2. 

Eiectmknt,  1. 

Limitations,  Statute  of. 

Pilot, 

Replevin. 

Usury, 

Variance. 

1.  Plea,  that  the  dafendants  were 
exlBcators,  aod  made  a  promis- 
sory note  as  buch,  and  plene  ad" 
minuiraveruni  pneier.  Special 
demurrer  thereto,  that  they  had 
thereby  made  themselves  per- 
sonally liable,  and  admitted  that 
they  had  assets  for  the  payment 
of  the  note,  and  that  it  might 
hate  been  given  for  their  owii 
debt,  and  that  they  having  pro- 
mised to  pay  with  interest,  they' 
coald  not  become  liable  for  it  io 
their  representative  character: — 
Held,  that  snch  plea  was  bad, 
and  aflbrded  no  answer  to  the 
action.  ChiUe  v.  Maninst  H. 
1A2G.4.  Page  289 

S.  In  a  declaration  of  debt  on  ^ 
bail  bond,  at  the  suit  of  the 
assignee  of  the  sheriff,  it  was 
stated,  that  the  plaintiff  hereto- 
fore, to  wit,  on  the  2l8t  fyfy, 
sued  ont  of  the  Court  of  the 
Bench  Aere,  (the  said  Conrt  being 
.then  and  now  at  WeMtminster),  a 
writ  of  capias  ad  respondendum, 
by  which  71  B.  was  to  answer 
the  plaintiff  in  a  plea  of  trespass ; 
and  also  in  a  certain  plea  of 
trespass  on  the  case  nppn  pro- 
mises :•— On  special  demarrer,  as- 
signing for  canses,  that  the  21st 
Jubft  was  a  day  in  vacation,  and 
on  which  no  such  Court  then  was 


at  WestminMter:  and  that  the 
declaration  only  stated  the  writ 
to  be  to  answer  the  plaintiff  in  a 
plea>of  trespass,  instead  of  a  plea 
**  wherefore  with  foroe  and 
arms,  ^c." : — Held,  first,  a«  the 
averment  that  the  Court  was 
sitting  on  a  day  in  vacation,  was 
laid  under  a  videUeet^  it  might 
be  treated  as  surplusage;  and 
secondly,  that  it  was  unneces- 
sary to  set  out  or  refer  to  the 
c^i^itM  fregit  of  the  writ. 
LuckeU  V.  Phmmer,  E.  2  G.  4. 
Page6M 

PLEDGE. 
See  Agent,  2, 8. 

POWER. 
See  Evidence,  3. 

RSCOVSRT,  4. 

1.  Under  a  power  given  by  a  mar- 
riage settlement  to  a  tenant  for 
life,  to  lease  for  years,  determin- 
able on  three  lives,  reserving 
the  ancient  and  accustomed  rents, 
duties,  &c.  ''  so  as  there  be  con* 
tained  in  every  such  lease  a  pow- 
er of  re*entry  for  non-payment  of 
the  rent  thereby  to  be  reserved  :^ 
A  lease  for  ninetyHune  years, 
determinable  on  three  Kves,  with 
a  proviso  for  re-entry  '*  it  the 
rent,  duties,  &o.  should  be  un- 
paid, or  undone,  in  part  or  in  all, 
by  the  space  of  fifteen  days  next 
over  or  after  the  day  of  pay- 
ment, &c.,  and  no  sufficient  dis- 
tress or  distresses  could  be  had 
or  taken  on  the  premises  :''-^was 
held,  in  ai|  action  of  ejectmebt 
by  the  reversioner  against  the 
Jessee,  to  be  a  valid  execution  of 
the  power.  Smith  v.  Doe,  d. 
Jersey,  {Earl)  £.  2  G.  4.      332 

2.  Where  a  power  of  leasing  for 
yearsi  required  the  insertion  ^ 


eM 


PRACTICE. 


KECOVERY. 


the  leases  of  s  clause  of  re-entry 
if  the  rent  should  be  behind  for 
21  dajs ;  and  leases  were  after* 
wards  made  with  a  power  of  re- 
entry if  the  rent  should  be  behind 
or  unpaid  for  twenty-one  days» 
and  no  tnfficieni  duirtn  could  be 
had: — Bfeld,  that  such  leases 
were  Talid,  and  night  be  sup- 
ported. TaiUsertiUe  (Lord)  ¥• 
Wingfield.  Page  346,  n. 


PRACTICE. 

See  Affidavit  to  hold  to  Bail. 
Amendment. 
AmBwn 
Attorney. 
Award. 
Bail.  . 
Bail-Bond. 
Costs. 
Ejectment. 
Inspection  of  Papers. 
Particulars  of  Demand. 
Variance,  3, 5. 
Warrant  ofAttornby. 

1.  Where  the  defendant  was  served 
with  a  copy  of  a  capiat,  and  a 

Suarter  of  an  hour  afterwards 
emanded  to  see  the  original, 
which  was  refused  by  the  officer; 
the  Court  set  aside  the  service 
and  subsequent  proceedings. 
fKei/Zey  v.  Jonee,  B.1&2G.4. 

102 
%  A  defendant  may  carry  the  re- 
cord of  an  issue  directed  by  the 
Vice  Chancellor  down  to  trial, 
on  the  ground  that  the  plaintiff 
endeavoured  to  delay  it  Bastett 
r.  Os6onie,  E.  2  G.  4.  473 


PBBMiUMS  OF  INSURANCE. 

See  AnnuitYi  1^ 


PRESUMPTION. 

5ee  Evidence,  S,  4. 

PRINCIPAL  AND  AOENT. 
See  Agent. 

P&IVILGOE. 
See  Costs,  9. 

PROCESS* 

See  Practice,  1, 

PROMISSpBY  NOTE. 

See  Bawkikupt,  I. 
ExbovtOks,  IB. 
Pleading,  1. 

RATE. 

See  Sewers. 

re-admissiox  of  attor- 
ney. 

See  Attobnby. 

RECORD. 

See  Practice,  2. 

RECOVERY. 

1.  If  marsh  land  be  described  as 
land  generally,  in  a  reeomry,  it 
may  be  amended  by  insertiag  the 
word  **  raarsbey- '  befero  ••  land/ 
on  an  affidavit  stating  how  ths 
premises  bad  been  ocenpied  sisee 
tbe  recovery  was  snffeMd*  PkU- 
itp»,  Demandant;  JPteM. Tenant; 
Rolfe,  Vonchee,  M.  1  Cr.  4. 

Fays  98 

2.  A  recovery  may  be  amended,  by 
inserting  a  "  fee  farm  rent." 
Timee,  Demandant;  MSermtitk, 
Tenant;  J&iwardi,  Vonchee,  £. 
2  G.  4.     *  474 

3.  Tbe  Court  permitted  a  reoovery 
to  be  completed  tnmc  jhto  temt^ 
which  haa  been  delayed  m  i 


DEVISE. 


DISTRESS. 


649 


'bis  nephews  and  niece  aforesaid, 

except  his  nephew  S.£.,  to  be 
divided  among  them  eqnaUy  at 
Uieir  respeetive  ages  of  twenty- 
one  ;  the  shares  of  him  or  them 
so  dyings  to  go  lo  the  sar?iTor 
or  survivors  of  them  :-^  Held/ 
Uiat  C^.  KB.  took  an  esUte  for 
lifok\i>iily»ii\  the  land;  situate  in 
the  oounty  of  Hertford,  devised 
to  him  by  rirtiie  of  this  will  and 
codicil.  J^mce  r.  Bainbridge, 
M.1&.4.  Pagel 

\.  Devise  of  lands,  Sec.  charged 
with  two  annuities,  and  subject 
to  certain  legacies,  to  trustees, 
their  heirs  and  assigns^  until  de- 
visor's nephew  A„  sou  of  his  sis- 
ter B.f  should  attain  twenty-one, 
and  if  he  should  die  in  the  mean 
time,  until  C,  second  son  of  B., 
should,  arrive  at  that  age;  and  if 
C.  should  die  in  the  mean  time, 
until  the  daughter  of  B.  should 
attain  twenty-one — ^npon  trust,  to 
raise  out  of  the  rents  of  the  pre- 
mises, 6v  by /sale  or  mortgage 
thereof,  portions  for  C  and  the 
younger  children  of  B.t  payable 
on  their  attaining  tweaty*one; 
and  further,  to  apply  a  proper 
sum  out  of  the  rents,  for  the 

•maitttonance  and  education  of 
A.  tiU.  he  should  attain  twenty- 
one,  and  then  to  pay  him*  the 
residue,  and  if  he  should  die  be- 
fore twenty^one,  then  to  apply  a 
like  sum  for  the  maintenance  of 
€.  till  he  should  attain  that  age, 
and  then  to  pay  him  the  residue, 
and  in  the  mean  time,  to  place 
out  the  money  arising  from  the 
rentSy  at  intoreat»  for  the  benefit 
of  A.;  and  when  A.  should  at- 
tain twentynone,  or  in  case  of 
his  death,  when  and  as  soon  as 
C.  should  arrive  at  that  age,  or 
in  ease  of  his  death,  when  the 
daughter  of  B.  should  attoin 
tweuty^nCy  to  the  use  of  il.  and 


his  assigns  for  life,  sans  waite, 
remainder  to  trustees  to  preserve 
contingent  remainders ;  and  after 
the  death  of  i4.,  to  the  use  of  his 
first  and  other  sons,  &c,  in  strict 
tail,  and  for  default  of  such  is- 
sue, to  the  use  of  C, with  similar 
limitations  over  to  his  niece  the 
daughter  of  B.,  and  an  ultimate 
remainder  to  B.  in  fee.  The  de- 
visor also  directed,  that  bis  plate 
and  furniture  should  remain  in 
hi; .  house  as  heir  loonu.  He 
died,  leaving  his  sister  B.,  her 
sons  A,  and  &.,  and  three  young- 
er children,  alive.  A.  married, 
and  died  intestate,  under  twenty- 
one,  leaving  a  daughter,  D,i — 
Held,  first,  that  D.  became  en- 
titled to  the  estates  devised,  as 
tenant  in  tail,  immediately  on  the 
death  of  her  father,  subject  to 
the  annuities  and  legacies  as 
charged  by  the  will.  Secondly, 
that  the  heir-looms,  being  per- 
sonalty, vested  absolutely  in  her 
on  the  death  of  her  father;  and, 
thirdly,  that  the  personal  repre- 
sentative of  A.  was  entitled  to 
the  savings  of  the  rents  and  pro- 
fits of  the  estates  accrued  in  his 
life-time,  subject  to  the  said  an- 
nuities and  legacies.  Warier  v. 
HntckinwH.  H.  1  &  2  (?.  4. 

Pa^e  143 

DISTRESS. 

iSee  Power. 

Replevin,  1,  3. 
Variance. 

1.  A  distress  on  growing  crops  of 
com  of  the  vendee  of  the  sheriff 
for  rent  accruing  due  to  the  land- 
lord subsequently  to  the  entry, 
under  the  execution  and  sale, 
cannot  be  sustained,  unless  such 
vendee  allow  the  crops  to  remain 
tfncut  an  unreasonable  time  after 


ilEPLByiN. 


and  that  me  jmt^  reat  being 
dne  froHA  him  to  then,  on  tha 
daj  aforetaid,  they  well  avowed 
the  takui|»  &c.— Flea  in  bar, 
that  one  W.P.,  before  the  mak- 
ing the  demise  in  the  avowiy 
mentioned,  and  before  the  defen- 
dants had  anj  thing  in  the  pre- 
mises, to  wit,  on  the  dth  April, 
1815,  was  seised  thereof  in  fee, 
and  being  so  seised,  demised  the 
same  to  the  plaintiff,  to  hold  to 
him  for  one  year,  and  so  from 
jear  to  year,  so  long  as  they 
should  r^pectirely  please,  at  the 
yearly  rent  of  20iL— that  W.  P. 
being  so  seised,  the  plaintiff  en- 
tered under  the  demise  made  to 
him,  and  so  remained  until  the 
said  time  when,  &o. — that  IT.  P. 
being  entitled  to  the  reversion, 
on  the  determination  of  the  de- 
mise to  the  plaintiff,  on  the  1st 
Deoeai^,  18l6,demised  the  pre* 
mises  to  T.  P.  for  fourteen  years, 
at  the  yearly  rent  of  298/.  pay- 
able half-yearly ;— that  after  the 
making  that  demise,  and  during 
the  continuance  of  the  plaintiffs, 
W,  P.  conveyed  the  premises  to 
the  defendants  in  fee,  and  that 
they  had  nothing  Uierein  at  the 
time  of  making  the  distress,  ex- 
cept by  virtue  of  that  convey- 
ancet  and  subject  to  the  previous 
demise  to  the  plaintiff; — that 
T,  P.  did  not  enter  under  the 
demise  to  him,  but  that  the  plain- 
tiff was  in  possession  by  virtue 
of  that  made  to  him,  and  held 
the  same  of  the  defendants,  as 
assignees  of  IF.  P.,  and  paid  them 
the  yearly  rent  of  20£.,  so  reserv- 
ed under  that  demise,  which  was 
still  subsisting  and  undetermined ; 
— that  none  of  that  rent  was  in 
arrear  from  the  plaintiff,  but  that 
all  arrears  thereof  were  paid  at 
the  time  of  the  distress,  and  that 
the  deCsndanU  took  the  plaintiff's 


goods  of  their  own  wimg: — 
Without  this,  tlmt  T.  P*,  during 
the  whole  or  any  part  of  the 
time  In  which  tfeui  rent  in  the 
avowry  was  alleged  to  be  in  ar» 
rear,  held  as  tenant  to  the  frfain- 
tiff,  otherwise  than  as  in  the  pka 
was  alleged.  Replication,  that 
r.  P.,  during  the  whole  of  the 
time  in  which  the  rent  in  the 
avowry  was  alleged  to  be  in  ar- 
rear, hdd  as  tenant  to  the  de- 
fendants, as  they  had  in  their 
avowry  alleged.— -Special  demur- 
rer thereto,  assigning  for  cawse^ 
that  the  defendants  had  not  tnr 
versed  the  making  of  the  demiae 
by  IT.  P.  to  the  plaintiff,  or  the 
continuance  thereof,  or  that  the 
plaintiff,  when  the  arrears  of  rent 
for  which  the  distress  was  made, 
held  the  premises  by  virtne  of 
that  demise ; — ^that  it  was  not  al- 
leged, that  such  demise  had 
ceased,  not  was  it  shewn  that 
any  of  the  rent  reserved  under 
it  remained  unnaid,  and  that  the 
defendants' haa  not  taken  issue 
on  the  traverse  offered  by  the 
plea  in  bar,  n<Hr  suflBciently  de- 
nied, confessed,  or  avoided  the 
matters  therein  alleged ;— that  no 
proper  issue  was  taken  by  the 
replication ;  and  that  it  attempted 
to  put  in  issue  a  fact  inunaterial, 
and  not  issuable  with  relation  to 
the  matters  in  the  said  plea. 
The  Court  over*ruled  the  de- 
murrer, as  the  repliaation  put 
the  material  point  in  issue  be- 
tween the  pmrties,  vis,  whether 
r.  p.  held  under  the  defeodaDts 
as  stated  by  them  in  their  avow- 
ry; and  as  the  facts  dleged  in 
the  plea  in  bar,  previous  to  ih» 
traverse,  were  matter  of  induce- 
ment only.  Upiim  v.  Cnrlw, 
H.  1  d?  2  6.  4.  Pa^SOl 

2.  To  a  cegniaaaee  for  rent  in  ar- 
rear :  Plea  in  bar,  that  the  de- 


HEFTING  ASIDE,  &t. 

fenduity  on  a  fomer  oocaaiooy 
made  a  distress  for  the  same 
rent,  and  took  goods  liable  to 
distress^  sufficient  to  discharge 
the  rent  in  arrear,  and  the  costs 
of  the  distress*  and  might  there^ 
by  have  paid  the  arrears  of  rent, 
bat  neglected  so  to  do,  and 
wrougfally  made  a  second  dis- 
tress for  the  same  rent: — ^Held, 
iU  on  special  demurrer,  assign- 
ing for  cause,  that  the  plea  did 
not  shew  that  the  rent  was  satis- 
fied by  the  former  distress. 
Hudd  V.  Ratfenor,  K  2  &.  4. 
PagfeMft 
3.  An  avowry  by  one  of  se?eral 
co-heirs  in  garelkind,  in  his 
own  right,  and  a  cognisance  as 
bailiff  of  die  others,  is  suflicient, 
without  averring  any  authority 
from  them  to  distrain.  Leigk  ^» 
Skq^d,  H.  1  &  2  6.  4.     297 

KEPLICATION. 

5^e  Bond. 

REQUESTS,  COURT  OF. 
&e  Costs,  3. 

REVOCATION. 

See  WiLU 

RISK* 
See  Insurance,  1. 

SALE. 

iSNBe  Assumpsit,!.  * 

fiANKRUPT,  3. 

Distress,  1. 
Execution. 
Inspection  of  Papers. 

SETTING  ASIDE  PROCEED- 
INGS. 
See  Arrest,  2, 
Practice,!. 


SHERIFF.  Ml 

SBT4>FF. 
5ee  Costs,  1. 

SEWERS. 

A  decree  by  the  Commissioners  of 
Sewers,  is  not  conclusive  against 
a  party  assessed  for  the  payment 
of  a  rate,  and  who  resides  within 
the  district  over  which  they  have 
jurisdiction;  bat  such  party  may 
prove  in  an  action  of  trespass 
brought  by  him  against  one  of 
the  GoUectors  of  Sie  rates,  for 
taking  his  goods  to  satisfy  such 
rate,  that  he  derived  no  benefit 
from  the  sewer  in  respect  of 
which  the  assessment  was  made; 
and  such  evidence  having  been 
rejected  at  JVm  J^ntif ,  the  Court 
granted  a  new  trial.  SMfbrd  ^. 
Hamttim,  E.  2  Gf.  4.      Page  606 

SHERIFF. 

See  Ambndmbnt. 
Arrebt,  3,  3. 
Bail  Bond. 
Bankrupt,  4. 
Distress,  1. 
Execution. 
Plbadiko,  2. 

1.  In  an  action  of  debt  against  a 
Sheriff,  to  recover  pen^ties  for 
the  extortion  of  his  officer,  in 
taking  a  larger  fee  than  was  al- 
lowed on  the  disohaige  of  a  per- 
son out  of  custody  on  giving 
bail : — Held,  that  the  Indorse- 
ment of  the  name  of  the  officer 
on  Uie  writ,  was  sufficient  to  con- 
nect him  with  the  Sheriff,  without 
shewing  that  such  indorsement 
was  made  widi  his  authority. 
Bowdem  v.  Waiihm&m,  H.  1  &  2 
G.A.  183 

2.  Where,  in  an  action  ibr  an  es- 
cape against  the  Sheriff,  the  writ 
in  the  former  action  was  pro- 


MB  SUltPLiTSAGE. 


STAfutES. 


doced  to  comiect  him  with  his 
officer,  oa  which  w«b  indorsed 
"  Warrant  to  A,"  who,  on  being 
called,  stated  that  he  had  de- 
livered the  warrant  to  another, 
who  did  not  produce  it : — ^Held, 
that  it  should  hare  been  left  to 
the  Jnrj  to  say,  whether  jB.  acted 
under  the  anthority  of  the  She- 
riff, the  indor^aient  being  prtin^ 
^cie  evidence  that  he  did  so  act. 
FermOKi.PUmpt,  PfigAlM,n. 

SHIP. 

5ee  Bat  OP  Ladtkg. 
Frbiobt. 
'    Insurai^cb. 
Lien. 
'     Pilot. - 

STAMPS. 
Sm  IifspBCTioN  OF  Papbrs. 

STATCTE  OF  LIMITATIONS. 
See  Limitations^  $tatutb  of. 

SURPLUSAGE. 

Se$  P^BADtNG,  2. 

8TATUTE*-CITED  OR  COM- 
MENTED  ON. 

.  23.c*9f    SWiff— Extortion.    330 

23.  c.  6. '  Sewers.  008  to  619 

32.C.28.    EnabtinglStatnte.     411 

Eiimbifih, 

13.  c.  6.    Fraudulent  Conreyance. 

20 

James  1. 

3.  c.  14.    Sewers.  .  616 


C»tfrfcs2:' 

18k'<tf«rf«2.  e.2.g.iK.  Krocen— ib 

eltam.  Pa^&41 

irc.7.s.4.    Diatveaa.  545 

29.  c.  3«    Fraads,  Sutnte  pC    49S 

6ob 

t.4.  Frauds,  Statote.of.  81 

t.  5.    Frauds  ~  WiU     of 

Lands.  487. 493 

$,6.    Frauds  —  Will    of 

Lands.  490..492,.3 

William  f-  Mary. 

2.  e.  &  '  Distress*  89. 94 
tm.  1,  t.  2.    Dislr^na;    Sta- 
tute of..            386.  iM4.  9.j56%;3 

3.  c.  9.  s.  1.      Indictment  — -  Lar- 
ceny. 133 

5^0.  C.2LS.4.    Procett^     541 

WilUam  3. 

8  <&  9.  c.  11.  f.  8.   Bond — Assign- 
ment of  Breaches.        200.  340. 

413.544 

9  &  10.  c.  25.  s.  42.  Process.  541 

Anne.  .    , 

8.  c.  14.    Rent — Execution.  83  to 

94 

George  1. 

7.  c.  31 .  s.  i.    Bafaknipt— Bills  of 

Exchange*. '  '   "  1^  5 

12.  c.  29.  ArrestrrProcess.  163.8 

George  2,, 

4.  c.  28.  s.  2.    Bent— ^Ke-entrr. 

^339to'463 

5.  c.  30.  8.  22.  Bankrupt  134 
11.  c.  19.  S.8.  Distress  82  to  94 
s,  141      Rent— Use  and 

Occupation.  659. 60 

14.  c.  20.    Reoorcry.  606 

19.  e.  37.    Insurance.  '  51 

21.  c.  3.  Arrest-^-Pirot^ess.  168 
24.  e.  44,  s.  6.  Oonstable — Demand 

of  Warrant.  323  to  329 
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TRESPASS. 


TUSHKEY. 


60a 


16 

37.  c.VO. 


3S.e.28.    Sbei^MT-^Bstf^on. 

Page  930 
*• — ^  «u  Jfi.   Sheriff— Extortion. 

183 

13.  c.  61.  «.  1.  Venue— Wales.  627 
c.  78.  s,  68.  Highways.  131.6 
c.  64,    Inferior  Courts,  622  to 

626 
Annuityr-Memorial. 

65  to  70.  630,1 

Inciting  to  Mutiny.  180 

C'llS.  Insolvent  Debtors.    613 

39.  c.  85.     Embezzlement         182 

W&40.  c.  I04.t.l2.  London  Court 

oi  Requests.  023.  6,  6, 8 

48.  c.  76.  t9.  3.  4.     Power — ^Lnna-l 
tics.  459 

45.  c.  67.    Court  of  Requests.  622 

46.  c.  185. «.  1.     Bankrupt.  17, 1« 

47.  c.  87.    InfeHor  Court        622 

to  626 
xItii.  «et».  i.  c.  vii.  Sewers.  610. 12 

49.  c.  1 2 1 .  s.  9.  Bankrupt  1 34, 5 
61.  c.  124.  88.  34.  72.  Process. ' 
...  .  168  to  179 
III.  c.  XI.  8.  ?iii.  Sewers.  608.  12 
52.  c.  39.  88. 2.  69.  Pilots.  178 
68.  e.  127.    Constable— Warrant 

325 
r- *.  7.  Church  Rate— War- 
rant. 131.  5 
—  c.  141.    Annuity.           66,  6.  7 

TENANT  IN  COMMON. 

5^  Covenant,  ^. 
Dbtisb,  2. 

TRADING. 
&e  Bankrupt^  2. 4. 

,  TRESPASS. 

iSm  Constablb. 

Co«TS,  1. 
£V1DBNCJI« 

Sbwsrs. 

T&OVBIl. 

Witness,  2. 


TRIAL.     ,. 
Ste  Pbagticb,  2. 

TROVER. 

See  AoBNT,  3. 
Bankrupt,  4. 

A.  brougbt  an  action  of  trespass 
against  B.,  for  taking  away  a  nlly. 
B.  justiffed  the  taking  as  the  ser* 
vant  of  C.  The  Jury  found  a 
verdict  for  il.,  with  damages,  sub- 
ject t6  a  reference  to  D.,  one  of 
the  jurors,  to  ascertain  to  whom 
she  belonged,  which  was  to  de- 
pend on  whether  a  scar  should 
appear  f>a  oLoeetain  part  of  her  ^ 
hody,  and  in  case  it  should,  the 
yerdict  for  A.  waji  to  stand,  if  not, 
it  was  to  be  entered  for  B.  The 
filly  was  delivered  to  D.  by  the 
consent  of  aU.  parties,  and  he 
made  his  award,  .and  found  her 
to  belong  to  A.,  and  accordingly 
ordered  the  verdict  found  for  him 
to  stand.  C,  ten  days  after  die 
award,  demanded  the  filly  of  J>. 
who  refbsed  to  deliver  her,  and  a 
fortnight  after,  he  brought  an  ac- 
tion of  trover  for  her  recovery : 
Held,  that  the  detention  of  the 
filly  by  D.  did  not,  under  the  cir- 
cnmstances,  amount  to  a  conver- 
sion, as  C  was  no  party  to  the 
original  action,  and  as  it  did  not 
appear  that  he  was  aathoriaed 
by  jB.  to  make  the  demand,  to 
whom  alone  2).  was  bound  to  de- 
liver her,  he  only  being  liable  for 
the  damages  awarded  to  A.  Oun- 
ton  V.  Nur8e,  U.1&2G.4. 
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TRUSTEES. 

See  Devise,  2. 
Execution. 

.  £XBCVT0RS»,1.    . 

Witness,  1. 

TURNKEY. 

See  Bail,  1. 
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WILL. 


thtf  defendant  to  settle  amicaUjt 
does  not  amount  to  sach  a  de- 
mand. NichoU  T.  Bromley^  H. 
1  dc  2  6.  4.  Paye  d07 

WILL. 
See  Devise. 

Where  a  will  wbicli  was  written 
on  three  sides  of  one  sheet  of 
paper»  and  dolj  attested  by  three 
witnesses,  conchided  by  statiog, 
**  that  the  testator  had  signed  his 
name  to  the  two  first  sides  there- 
of, and  his  hand  and  seal  to  the 
last;'*    and  It appoar^d,  that  he 

,  had  put  his  name  and  seal  to  the 
last  only,  bat  had  omitted  to  si^ 
hie  name  to  the  two  6rst  sides  : 
Held,  that  the  will  was  well  exe- 
cnted,  as,  ^whatever  might  have 
been  the  testator's  former  inten- 
tion, it  was  abandoned  by  the 
final  signature  made  by  him  at 

'  the  time  of  execnting  the  will. 
So,  where  the  testator  had  exe- 
cnted  snch  will,  by  whieh  he  de- 

'  vised  certain  real  estates  to  his 
wife  for  life,  and  on  her  death, 
to  /.  S.,  and  on  the  death  of  both, 
to  his  execntors  in  fee,  npon  cer- 
tain trusts ;  and  some  years  af- 
terwards, he  made  various  inter- 
lineations and  obliterations  there- 
in, confining  the  first  devise  made 
to  his  wife,  to  her  widowhood, 
and  striking  out  the  devise  to 
/.  S.,  4nd  obliterating  the  origi- 
nal date,  and  substituting  the 
day  o(  November,  instead  thereof, 
and  the  will  was  never  re-signed, 
re-published,  nor  re-attested,  but 
a  fair  copy  was  afterwards  pre- 
pared, and  the   tesutor  added 


WRIT. 

one.  inteiiineation  theTeitt»&ot  nf- 
feoting  hia  real^tate,  hut  wUeh 
copy  waa  never  signed,  pabliA- 
ed,  or  attested,  and  the  will,  thus 
altered,  and  fair  copy,  were  fooad 
locked  in  a  drawer  together,  at 
the  residence  of  the  testator,  af- 
ter his  death:— Held;  that  there 
wak  no  revocation  of  the  will  as 
it  origiaatty  stood,  as  the  alter- 
ations and  obliterations  wero 
merely  demonstrative  of  a  future 
intent  of  .the  testator,  to  execute 
another  will,  which  was  never 
carried  into  effect.  Winmn-  ^. 
Pratt,  E.  2  Q.  4.  Piye  484 

WITNESS. 

[.  An  assignee  of  a  hankrupt, 
having  released  his  daim  aa  a 
creditor  on  the  bankrupt's  esUte, 
is  a  competent  witness  to  support 
the  petitioniog  creditor's  deht» 
as  he  merely  stands  in  the  situa- 
tion of  tmstee  to  such  estate. 
TomHmon  v.  Wilkee,  H.  1  Ar2 
G.  4.  "2 

I.  In  trespass,  a  person  who  com- 
mits the  trespass,  but  is  not 
sued,  is  a  competent  witness  for 
the  plaintiff  against  his  co-tres- 
passer, without  being  released 
by  the  plaintiff.  Morris  v.  Daw- 
%jiy,  E.2C?.4.  »1» 

WRECK. 

See  Evf  MKMCB,  2. 

WRIT. 

See  Arrest,  2. 
.  BaiL  Bond. 
PLBabiN0,2. 
Sheriff,  1, 2. 
Variance,  3. 5. 
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